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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

JANET KNOSTMAN, . Case No. 3:16-cv-439

Plaintiff,

Magistrate Judge Sharon L. Ovington

VS. (by full consent of the parties)

NANCY A. BERRYHILL,
COMMISSIONER OF THE SOCIAL :
SECURITY ADMINISTRATION,

Defendant.

DECISION AND ENTRY

l. Introduction

Plaintiff Janet Knostman brings thlease challenging éhSocial Security
Administration’s denial of her applicatidar Disability Insurace Benefits. After
working as a nurse for over thirty yearse eipplied for benefits on February 3, 2014,
asserting that she could no longer work a substantial paid job due to anxiety, depression,
and memory loss. Administrative Law Jed@\LJ) Benjamin Chaykin concluded that
she was not eligible for bentsf because she is not undédesability” as defined in the
Social Security Act.

The case is before the Court upon Plé#fistStatement of Eors (Doc. #8), the
Commissioner's Memorandum in Opposition (D#t2), Plaintiff's Reply (Doc. #13),

and the administrative record (Doc. #7).
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Plaintiff seeks a remand ofishcase for payment of benefits or, at a minimum, for
further proceedings. The Commissioner ablkesCourt to affirm ALJ Chaykin’s non-
disability decision.

Il. Background

Plaintiff asserts that she has been urdétisability” since Janug 10, 2014. She
was fifty-five years old at that time and svilnerefore considered a person of “advanced
age” under Social Security Regulatioree20 C.F.R. § 404.1568). She has a high
school educationSee id§ 404.1564(b)(4).

A. Plaintiff's Testimony

Plaintiff testified at the éaring before ALJ Chaykin thahe has been unable to
work because of her short memorgixeety, and depission. (Doc. #7RagelD#s 236-

37). She has crying spellsa]f least every other dayd. at 246. She loses her
concentration easily—"I will actually ask a question, and someone will answer me, and
I'll just kind of look at them like | do’t know what they'realking about.” Id. at 236-37,
247. She has trouble making decisiolts.at 246. When she has a task, she gets
overwhelmed easilyld. But, she is “trying to learhow to compartmentalize them and
make them smaller, but [she hasn’t] bedate to accomplish that just yetld. at 247.

She sometimes has the feeling thia¢ wants to end her liféd. “I feel like I'm
not contributing to my household, and | was a productive citizen ... | did nursing -- hard
nursing -- ICU nursing and radiolpguursing, and | took care ofally sick patients. And

| managed a facility, and | was over the nursésd ... | just feel like | don’t contribute



anymore. And it's really harth even ask for help.1d. at 246. Plaintiff sees her
counselor, Deboraliunke every two to three weekkl.

Plaintiff has some problems with her left kndd. at 237. It does not hurt all of
the time but does if she stands for twenty minutes or mdreat 238. She had an
arthroscopic procedure doaaed went to rehabld. She tries to remember to do therapy
at home.ld. When it bothers her, she takes ibuprofigh.at 239. She estimated that,
because of her knee, she calyadift eight to ten poundsld. at 249.

Plaintiff has a neurological problem witter right hand, and although she is right
handed, she tries to writgth her left hand.ld. at 232-33. If she tries to do “fine motor
movement things, like writing or doing sothmg precise” with her right hand, she
experiences painld. at 233.

Plaintiff last worked—about three years before the hearing—as a nurse at a
vascular centerld. at 235. Her psychological problermtarted causing issues at her job
in 2009 but she contindeo work until 2014.1d. at 248. She explained that she “just
kept trying” and told herself gt she could work through itd. She wanted to work—*I
was making good money, and | svaroviding good care. Anccared about my patients.
And to suddenly admit you dorknow what you're talkingbout is vendifficult when
you've been trained to do just thald. She quit because I just felt like | was
pretending. | couldn’t remember things. Heve to ask the doatthings over and over
again. ...” Id. at 236.

On a typical day, Plaintiff's dogs udlyawake her up in the morningd. at 242.

Her boyfriend leaves a coffee cup, coffaegd creamer out for her so she does not get



confused.ld. Her dogs’ food bowls are on the countéth food in trem and she adds a
little broth and feeds themd. Her boyfriend also gets hmedication out and leaves her
a list of things she could or should da. For example, he will note whether she has any
appointments that day or whether thendry or vacuumingeeds to be dondd. She
uses the internet to do Haitls almost every dayld. at 243. She checks on them daily
because she gets nervous and worriasttiey are not getting paid on timiel.

In a typical month, Plaintiff refive to six “good days.’ld. at 245. “On a good
day, | can start a task and completeAind ... on a bad day, | will start a task and
halfway through it start another task. It'sdigou go to put a shirt away and then you
realize the closet’'s messpdthen you start the closebo by the end of the day,
everything’s a mess and nothing’s completil” On days when she feels very nervous,
she takes an anti-anxiety pill and then gets slegpy.

Plaintiff has a driver’s license anduadly drives a couple times a weekl. at
234. But, because she “tend[s] to get Emsily[,]” she typicallyonly drives to her
counselor’s office and sometimeshter doctors’ appointmentsd. On a good day, she
may go to the grocery storéd.

B. Medical Opinions

I. Polina Sadikov, M.D.

Dr. Sadikov, Plaintiff's treating physan of twentyyears, completed
interrogatories on July 10, 201H. at 811-19. She has treatRintiff for depression,
anxiety, and insomniald. at 812. Dr. Sadikov opined that she is not able—on a regular,

sustained basis, in a rowgimnvork setting—to be promjpind regular in attendance



because of the side effects of hezdication and hesleep problemsld. at 813. She is

not able to respond appropriately to apasin a routine work setting or respond
appropriately to superi@n, coworkers, and customary work pressuitdsat 814, 817.

“She gets stressed and upset easily, [aad]difficulties dealing with stressld. In

addition, she has poor coping skillel. at 813. Her memory is also affected by her
depression and anxietyd. at 815. As a result, she is not able to understand, remember,
and carry out simplevork instructions.ld.

Dr. Sadikov opined Plaintiff has a moderagstriction of her activities of daily
living; marked difficulties irmaintaining social functioninggnd marked difficulties in
maintaining concentratiopersistence, or pacéd. at 819. Plaintiff would, on average,
be absent from work mothan three times per month due to her impairments and
treatment.ld.

il. Deborah Zunke, PCC-S

On August 20, 2015, MZunke, Plaintiff's treating counselor, completed
interrogatories and a mental impairment questionndgteat 1165-76. She indicated
Plaintiff has major depression, recurrent, motierand panic disorder with agoraphobia.
Id. at 1174. Despite Plaintiff's treatnterindividual counselig—her symptoms are
getting worse.ld. at 1175. However, she is\iiag less suicidal thoughtdd. Her
prognosis is cautioudd. Ms. Zunke opined that Plaiffttannot be prompt and regular
in attendance “due to frequent emotionaltualibances that result in confusion of time
management or absencdd. at 1167. She cannot resplaappropriately to supervision

and coworkers because shetbmes easily overwhelmadd overly concerned],]



almost paranoid[,] about [their] thoughts of held’ at 1168. Additionally, she is not

able to sustain attention and concentratiom@nwork to meet nanal standards of work
productivity and accuracyld. Ms. Zunke explained, “She loses concentration frequently
during counseling sessions. [Her] mind goesklia the middle of a sentence at least
one time per hour.’1d.

Plaintiff has a marked restriction of adtigs of daily living; marked difficulties in
maintaining social functioning; and extremhficulties in maintaining concentration,
persistence, or pacéd. at 1173. She would, on aveeadpe absent fra work “almost
daily” due to her impairments and treatmelak. at 1176. In an eight-hour workday, she
would likely be distractetdy her psychological symptoms all of the timd. She is not
able to perform full-time-copetitive work over a sustaidéasis without missing work
more than two times per month or being offikanore than fifteen percent of the work
day due to her impairments, her metlmapointments, and/or her treatmeld.

ii. Jeffrey Bishop, M.D.

Dr. Bishop, Plaintiff's treating psychiatrjstompleted interrogatories and a mental
impairment questionnaire on September 1, 20d5at 1083-94. He diagnosed major
depression and identified several of Bigns and symptoms—poor memory, sleep
disturbance, mood disturbancesnotional lability, difficultythinking or concentrating,
social withdrawal or isolation, decrease@®y, and generalized ysstent anxiety.ld.

at 1092. He further explained that shastendogenous depresswith most of the



neurovegetative signs.1d. Her response to treatmenshzeen “mild to moderate” but
she still has low mood, crying spells, p@mncentration, and low energid. Her
prognosis is fair.ld.

Dr. Bishop opined Plaintiffias a marked restriction attivities of daily living;
marked difficulties in maintaing social functioningand marked difficulties in
maintaining concentratiopersistence, or pacéd. at 1091. On average, she would
likely be absent from work mme than three times per month due to her impairments and
treatment.ld. at 1094. In an eight-hour workdashe would likely belistracted by her
psychological symptoms two-thirds of the timd. She is not able perform full-time-
competitive work ovea sustained basis without missivgrk more than two times per
month or being off task more than &&n percent of the work day due to her
impairments, her medical appointments, and/or her treatnentle opined, “She has
severe depressioma anxiety [and] would not aiction well in a competitive
environment.”Id. at1084.

V. Donald J. Kramer, Ph.D.

Dr. Kramer evaluated Plaintiff on April 8, 2014d. at 577-81. He diagnosed

major depression, recurrent, ageheralized anxiety disordeld. at 580. Her prognosis

“appears to be unevenld. He observed during the exdhat Plaintiff's affect was

! Endogenous means “[p]roduced or originating froithiw a cell or organism,” and “neurovegetative” is
defined as “[c]loncerning the autonomic nervouseayst Taber's Cyclopedic Medical Dictionary, pp.
673, 1389-90 (19th ed. 2001).



depressed and she was tearful off andldnat 579. Additionally, she “was somewhat
tense, nervous, and anxiough pressured speech ...Id.

Dr. Kramer opined that Plaifitwas of average intelligencdd. at 581. He noted
she has a bachelor’'s degree in mgsand worked for thirty yeardd. However, she
reported that during the last several yearsy ‘foncentration],] fous|,] and short-term
memory became impaired toetpoint that she was making mistakes on the job, and she
attributes this to her increaseddds of anxiety and depressiond. He opined that she
“appears to have the intellectual ability to jpenh simple as well as multi-step tasks. Her
concentration, attention, persistence aadepwere adequate in [the] examinatiold”

But, Plaintiff reported that ghis “very distractible” antican no longer perform multi-
step tasks[.]”ld. Further, “her high level of emotiohdistress was affecting her work
performance.”ld.

V. Jerry E. Flexman, Ph.D.

Dr. Flexman evaluated Plaintiff and administered several tests on December 2,
2014. 1d. at 613-17. On the Structured Inventorf Malingered Symptoms and Test of
Memory Malingering, Plaintiff had elevated scores, “suggesting strong tendencies to
overreact to problems and diffities, especially having to daeith affective issues and
memory issues [and] problems with the reliability and validity of the evaluatidnat
615. Her responses on the Millon Ctiai Multiaxial Invenbry also suggested
“tendencies to exaggerate and over-respoidl.at 616.

Nevertheless, “[i]n viewing the profile wittaution, moderate levels of depression

were indicated, with signigant dysthymic symptoms.ld. Moderate levels of anger,



impulse control issues, difficulties in socialationships, and strong dependency needs
were noted.ld. “Strong self-defeating patterns aneicated. Avoidat and dependent
personality features are seen, with dejent features beg predominant.”ld.

Although Plaintiff scored above avermm reading and wd recognition in
Achievement Testing, Dr. Flexman indicatbdt her “reading comprehension was below
the 1st percentile, in the mild range of retardation, well below expectations for her
educational background.Id. at 615. She scored in the very-low-average-to-borderline
range of functioning for both immediatachdelayed memories on the Wechsler Memory
Scale 4th Editionld. “On Word Fluency her intern&bcus of attention was lower than
expected for both categorizadd uncategorized items, segting some difficulty with
her internal focus of attention on tasksd.

Based on these results, among many ofli#rs=lexman opined, “the results of
the current evaluation [ofPlaintiff] are not indicatie of an organic cognitive
impairment. We note that the test resultsvaeeed with a great deal of caution due to
three validity tests .... In gwing the other aspects of the testing, ... innate intellectual
levels of functioning appeared to be i thigh average range. No specific verbal or
nonverbal processing difficulties were indiaate... Depressive symptomatology and
anxiety are indicated. Strong tendencies for somatization are indicated. Unmet
dependency needs aredenlying personality and emotidrfactors which | believe are

affecting her primary complaints.fd. at 617.



Vi. Tonnie Hoyle, Psy.D., & Leslie Rudy, Ph.D.,

On April 21, 2014, Dr. Hoyle reewed Plaintiff’'s recordsld. at 268-81. She
found Plaintiff had two severe impairmentdffective disorders and anxiety disorders.
Id. at 275. Dr. Hoyle opined she had a nmégtriction in activities of daily living;
moderate difficulties in maintaining satifunctioning; modrate difficulties in
maintaining concentration, persistensepace; and no repeated episodes of
decompensationld.

Dr. Hoyle found that Plairffiis able to perform simp and multi-step taskdd. at
278. She “would most likely have decreapeaductivity due to pgch symptoms|,]” and
as a result, her tasks must not requiretspioduction quotas drequent changes and
should be “somewhat staticld. at 278-79. “She is capable of interacting occasionally
and superficially with others in a work settingd.

Dr. Rudy reviewed Plaintiff secords on July 17, 201dnd she affirmed most of
Dr. Hoyle’s assessmentd. at 283-93. However, Dr. Ruaypined Plainfi is able to
understand, remember, and perfanly one to four step tasksd. at 289-90. She “is
capable of adapting to casional changes with some supervisory suppdat.at 291.

Il. Standard of Review

The Social Security Admistration provides Disabilitinsurance Benefits to
individuals who are under a “disabilitygimong other eligibility requirement®&owen v.
City of New York476 U.S. 467, 470 (1986ee42 U.S.C. § 423(a)(1). The term
“disability"—as defined by the Social Security Act—has specialized meaning of limited

scope. It encompasses “any medically deteatvimphysical or mental impairment” that

10



precludes an applicant from performing a sigaifit paid job—i.e., “substantial gainful
activity,” in Social Security lexion. 42 U.S.C. 8§ 423(d)(1)(A3ee Bowe476 U.S. at
469-70.

Judicial review of an ALJ’s non-dibaity decision proceeds along two lines:
“whether the ALJ applied the correct legareiards and whether the findings of the ALJ
are supported by substantial evidencBlakley v. Comm’r of Soc. Seb81 F.3d 399,

406 (6th Cir. 2009)see Bowen v. Comm’r of Soc. $Sd@8 F.3d 742, 745-46 (6th Cir.
2007). Review for substantiavidence is not driven by wether the Court agrees or
disagrees with the ALJ’s factual findingsby whether the adinistrative record

contains evidence contraty those factual findingsGentry v. Comm’r of Soc. Se¢41
F.3d 708, 722 (i Cir. 2014);Rogers v. Comm’r of Soc. Set86 F.3d 234241 (6th Cir.
2007). Instead, the ALJ’s factual findings ar&eld if the substantievidence standard
is met—that is, “if a ‘reasonable mind might adciye relevant evidence as adequate to
support a conclusion.”Blakley, 581 F.3d at 407 (quotingyarner v. Comm’r of Soc.

Sec, 375 F.3d 387, 390 {6 Cir. 2004)). Substantial evidence consists of “more than a
scintilla of evidence but legban a preponderance ...Rogers 486 F.3d at 241

(citations and internal quotation marks omittes#®e Gentry741 F.3d at 722.

The other line of judicial inquiry—rewng the correctness of the ALJ’s legal
criteria—may result in reversal even whbe record contains substantial evidence
supporting the ALJ’s factual findingsRabbers v. Comm’r of Soc. Sés82 F.3d 647,

651 (6th Cir. 2009)see Bowed78 F.3d at 746. “[E]veif supported by substantial

evidence, ‘a decision of the Commissiondt mot be upheld whex the SSA fails to

11



follow its own regulations and where that enpoejudices a claimant on the merits or

deprives the claimant of a substantial rightRabbers582 F.3d at 651 (quoting in part

Bowen 478 F.3d at 746, and citiMfilson v. Comm’r of Soc. Se878 F.3d 541, 546-47

(6th Cir. 2004)).

IV. The ALJ's Decision

As noted previously, it fell to ALJ Chaykio evaluate the @ence connected to

Plaintiff's application for berfés. He did so by considerg each of the five sequential

steps set forth in the SetiSecurity RegulationsSee20 C.F.R. 8 404320. He reached

the following main conclusions:

Step 1:

Step 2:

Step 3:

Step 4:

Step 4:

Step 5:

Plaintiff has not engagedsubstantial gainful employment since
January 10, 2014.

She has the severe impairmenidepression and anxiety disorder.

She does not have an impairhme combination of impairments that
meets or equals the severity okean the Commissioner’s Listing of
Impairments, 20 C.F.R. Part 404, Subpart P, Appendix 1.

Her residual functional capacitythe most she could do despite her
impairmentssee Howard v. Comm’r of Soc. S&&76 F.3d 235, 239
(6th Cir. 2002), consists of “a fulnge of work at all exertional
levels but with the following nonexonal limitations: [Plaintiff] can
perform simple, routine, and rdfive tasks but not at a production
rate pace or involving strict quotas. She can have occasional
interaction with supervisors, coworkeand the public. She is limited
to simple instructions and simplerk-related decisions in a static
work environment, with fewhanges in the work setting.”

She is unable to perform any of her past relevant work.

She could perform a signifitaumber of jobs that exist in the
national economy.

12



(Doc. #7,PagelD#s 207-15). These main findings led the ALJ to ultimately conclude
that Plaintiff was not undertzenefits-qualifyng disability. Id. at 215.
V. Discussion
Plaintiff contends that the ALJ failed pwoperly weigh the medical opinions. The
Commissioner maintains that substantial evigesupports the ALJ’'s assessment of the
medical evidence.
A. Medical Opinions
Social Security Regulations require Altdsadhere to certain standards when
weighing medical opinions. “Key among tlkas that greater deference is generally
given to the opinions of treating physicidhan to those of non-treating physicians,
commonly known as the trigag physician rule.”"Rogers486 F.3d at 242 (citations
omitted). The rule istraightforward:
Treating-source opinions muisé given “contolling weight”
if two conditions are met: (lihe opinion “is well-supported
by medically acceptable clinical and laborgt diagnostic

techniques”; and (2) the opinidis not inconsistent with the
other substantial evidenae [the] case record.”

Gayheart v. Comm'r of Soc. Se€10 F.3d 365, 376 (6th CR2013) (quoting in part 20
C.F.R. §404.1527(c)(2)see Gentry741 F.3d at 723.

If the treating physician’s opinion is natrrolling, “the ALJ, in determining how
much weight is appropriate, must considdrost of factors, including the length,
frequency, nature, and extent of the tngant relationship; & supportability and
consistency of the physician’s conclusiong #ipecialization of the physician; and any

other relevant factors.Rogers 486 F.3d at 242 (citing/ilson 378 F.3d at 544).

13



The Regulations also require ALJspimvide “good reasons” for the weight
placed upon a treating source’s opiniokigilson 378 F.3d at 544. This mandatory
“good reasons” requirement is satisfied wiies ALJ provides “specific reasons for the
weight placed on a treatirspurce’s medical opinions.Id. (quoting Soc. Sec. R. 96-2p,
1996 WL 374188, at *5 (Soc. Sec. Admin. JR|y1996)). The goal is to make clear to
any subsequent reviewer the weightegi and the reasons for that weiglt.

Substantial evidence mustipport the reasons provided by the Aldl.

In the present case, tA¢.J noted that he “consated opinion evidence in
accordance with the requiremsmtf 20 CFR 404.1527 ai@85Rs 96-2p, 96-5p, 96-6p and
06-3p.” (Doc. #7PagelD#211). The ALJ thus cited the applicable Regulation and
Rulings, but he did not separigtelescribe the legal criteridescribed in the Regulation
and Rulings. The Court musterefore scrutinize the Als decision to determine
whether he applied the correct legal craesihen evaluating medical source opinions.
See Bower}78 F.3d at 746.

Dr. Sadikov

ALJ Chaykin assigned the opamis of Plaintiff's treatingphysician, Dr. Sadikov,
“little weight.” (Doc. #7,PagelD#212). He provided a few reasons for the weight and,
although he does not refer to the treating igs rule, he appears to have addressed it
to some degree.

Looking at the first condition—whethéhe opinion is well-supported by
medically acceptable clinical and laboratdiggnostic techniques—the ALJ found that

Dr. Sadikov’s opinion is not well supported and that she “provides a conclusory

14



statement without any supporting reasons.’at 212-13. He didot provide any further
detail or citation to the record. And, the Abgives no indication oihich “statement” he
IS referring to.

Substantial evidence does msoipport the ALJ's conclusin. Notably, under the
treating physician rule, “For a medical pjn to be well-supported by medically
acceptable clinical and laboratory diagnostichniques, it is not necessary that the
opinion be fully supported by such evidenc&dc. Sec. R. 96-2p, 1996 WL 374188, at
*2.

Dr. Sadikov’s opinion is supported by opinions of Dr. Bishop, Plaintiff’s treating
psychiatrist, and Ms. Zunke, her counselbor example, all three opined Plaintiff would
be absent from work more than three times a monthaber impairments and/or
treatment. (Doc. #RagelD#s 819, 1094, 1176). Théyrther agreed Plaintiff had
marked difficulties in mataining social functioning and dast marked deficiencies of
concentration, persistence, or pate.at 819, 1091, 1173. They all also opined she
could not—for instance—be prompt and regitaattendance; respond appropriately to
supervision, co-workers, and customeuyrk pressures; sustain attention and
concentration on her work to meet normahstards of work productivity; or behave in
an emotionally stable manndd. at 813-15, 1085-87, 1167-69.

Further, Dr. Sadikov’s opinion is supported by her treatment notes. For example,
she noted in January 2014 that Plaintiff wawaes, anxious, upsdgarful, and not able
to concentrateld. at 707. Her mood was dysphoricl. She had some suicidal

ideations but no planld. She was experiencing sleep disturbaride.In February

15



2015, Plaintiff was upset and cryintd. at 857. Dr. Sadikowoted that her depression

“Is a chronic problem” thdbccurs internittently.” Id. Her current episode began over a
year before that appointmeritd. “The problem has beemaxing and waning. ... The
symptoms are aggravated by stressThe treatment provided no reliefld.

Additionally, in July 2@5, Plaintiff looked tired and wasarful, nervous, anxious, and
depressedId. at 858. She reported that “shenits of suicide all the time but does not
have a plan and is not going to do that because of her fandly.As explained in more
detail below, treatment notes from Plaintifther providers also support Dr. Sadikov’s
opinion.

The ALJ also concluded that Dr. SadiK@appears to base her opinion on the
subjective complaints of [Plaintiff], which@most likely exaggerated per the findings of
Dr. Flexman'’s evaluation.’ld. at 213 (citing 12F). Thisyowever, is not a reasonable
assumption because Dr. Sadikdid not indicate in anway that she relied only on
Plaintiff's subjective reports and because [itigas are trained to both consider and
investigate subjective reports as opposdditally accepting them on face valuSee
Felisky v. Bower85 F.3d 1027, 104(bth Cir. 1994) (“a physian’s job is not to
guestion his or her patient’'s statements, bratiser to match those statements with a
diagnosis.”).

Turning to the seca condition of the treatinghysician rule—whether the
opinion is not inconsistent with the other substantial evidentteeinecord—the ALJ

found that “Dr. Sadikov’s opinion is inconsistewith the medical edence of record, as

16



discussed above, which indicates maor@derate limitations.” (Doc. #PagelD#213).
The ALJ did not identy which opinions were incomgent with what evidence.

Nevertheless, even if the ALJ propeelyaluated Dr. Sadikos’opinion and found
it was not entitled to controlling weight, ti¢.J’s review is not complete. When a
treating physician’s opinion is not entitlemlcontrolling weight under the treating
physician rule, the opinion is “still entitled tieference and mube weighed using all
the factors....” Soc. Sec. R. 96-2p, 1996 B/14188, at *4. The ALJ addressed just one
factor; he acknowledged that she has hatkeatablished, treating relationship” with
Plaintiff for over twenty years. (Doc. #?agelD#212);see20 C.F.R. §
404.1527(c)(2)(i) (“Generally, thlonger a treating sourceshi@eated you and the more
times you have been seen by a treatingaguhe more weight we will give to the
source’s medical opinion.”). This reason does not constitute substantial evidence in
support of the ALJ’s finding @t Dr. Sadikov’s opinion ientitled to “little weight.”

Dr. Bishop

The ALJ assigned Dr. Bishop’s opon “little weight.” (Doc. #7 PagelD#213).
Beginning with the secondndition of the treating physiaiaule, the ALJ found that
Dr. Bishop’s opinion was not consistent wéhd was inconsistent with the medical
evidence that indicated moneoderate limitationsld. at 213. Specifically, the ALJ
noted that Dr. Bishop opined Plaintiff had &nked” limitations in each area of mental
functioning. Id. The ALJ found these limitationgere inconsistent with the global
assessment of functioning AB) score of 55 that Dr. Bishop assigned Plaintif.

(citation omitted).

17



This conclusion by the ALJ highlights si§oant confusion associated with GAF
scores. At the time of ALJ Chaykin’s deaoisiin February 2016, the use of GAF was no
longer recognized by the Aerican Psychiatric Association as a valid psychiatric

measurement toolSeeDiagnostic and Statistical Manuafl Mental Disorders at p. 16

(Am. Psych. Ass’'n, 5th ed. 2013) (DSM-{éliminating GAF upon the recommendation
“that the GAF be dropped fno [DSM-V] for several reasongcluding its conceptual
lack of clarity ... and questionable psychadnos in routine practice”). Consequently,
Plaintiff's GAF ratings wer@ot reasonably probative ewdce in conflict with Dr.
Bishop’s opinionssee Barnett v. Colvjr2015 WL 471243, atl1 (S.D. Oho 2015)
(R&R adopted, 2018VL 777646) (Feb24, 2015)) (quotingliver v. Comm’r of Soc.
Sec, 415 F. App’x 681, 684 (6th Cir. 2011YA'GAF score is thus not dispositive of
anything in and of itself ....™)Y.

Turning to the first conditio of the treating physiciamle, the ALJ found, “He
provides no analysis to support his conciysiatement that [Plaintiff] suffers from
‘severe depression and anxiety & waulot function well in a competitive
environment.” (Doc. #7PagelD#213) (quoting 16F/1-2 [Doc. #PagelD#s 1083-

84]). But the ALJ ignores that the questasked Dr. Bishop to “please explain, as

?In a 2016 casavliller v. Comm’r of Soc. Sec811 F.3d 825, 836 (6th Cir. 2016), the Sixth Circuit
continued to acknowledge the GAF’s usefulness to AMidler, however, relied on a case from 2012,
Howard v. Comm’r of Soc. Se@76 F.3d 235, 241 (6th Cir. 2002), which was decided well before the
DSM V dropped the GAF scale in 2015. AdditionaMjller evaluated an ALJ's decision in 2011 before
the DSM V eliminated th&AF scale in 2015. AndMiller is silent about whether ALJs may use GAF
scores to discount a treating psychiatrist’s opinions after DSM V dropped the GAFMdkde.is

therefore distinguished from the present case, wdnilcliessed ALJ Chaykin's May 2016 decision, after
the effective date of DSM V.
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directly as you can and in terms that woulldlerstandable to layman, your reasons for
stating that the total disabling effecthadr impairment during the time you treated her
was greater than the sum of her physical mmental impairments taken independently.”
Id. at 1084. It did not ask Dr. Bishop to prdeianalysis or identifevidence is support
of his conclusion.

His opinion, moreover, is supported bg lieatment notes. They reveal that
although Plaintiff's symptms improved at some points, her conditions remained
unstable, as evidenced by Dr. Bishop’s tagadjustment of her medications. For
example, in January 2015, Plaihwas “[d]oing fairly well.” Id. at 605. But, she was
“still very emotional.” Id. Accordingly, Dr. Bishop increased one of her medications,
Cymbalta. Id. Unfortunately, her insurance woubdt cover the increased amount, and
Dr. Bishop added a new medication—igesmine—to help with her continued
difficulties with emotonality and anxietyld. at 603.

Interestingly, the ALJ does not recognizattin April 2015, D. Bishop notes that
results from Dr. Flexman’s testing “showegdessive and anxious [symptoms] but also
a tendency to over report [symptom#&d. And yet, having those results, Dr. Bishop did
not change his assessment of Plaintiffipairments and, he prescribed her a new
medication to help with her ctnued anxiety and emotionalityd. Notably, he
provided his opinion in September 2015—eafeeing the results of Dr. Flexman’s
testing.

As was the case with Dr. Sadikov, eveDif Bishop is not entitled to controlling

weight under the treating physician ruleyéating source medical opinions are still
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entitled to deference and mustweighed using all of the €tors provided in 20 C.F.R.
88 404.1527 and 416.927.” Soc. Sec. R2p61996 WL 374188, &d. Again, ALJ
Chaykin only considers one factor. He redags that Dr. Bishop had treated Plaintiff
for over one year—January 20fo July 2015. (Doc. #RagelD#213).
Ms. Zunke

The ALJ correctly observed that DeboramKe, as a counselor, is not considered
an “acceptable medical source” under the Regulatitthsat 213;see20 C.F.R. 8
404.1513. Instead, she falls under the category of “other soulce£404.1513(d).
Evidence from “other sources” can only be usedhow the severity of impairments and
how it affects the claimaistability to work. Id. While an ALJ is required to weigh and
provide “good reasons” for discounting the wigiven to a treating source opinion, an
ALJ is not required to explain the igét given to “other sources.Gayheart,710 F.3d at
376; Soc. Sec. R. 06-03p, 2006 WL 23292896 (Soc. Sec. Admin. Aug. 9, 2006).
Although not required, “the adjudicator generalhouldexplain the weight given to
opinions from these ‘other sources,’ or athise ensure that éhdiscussion of the
evidence in the determination or decisionwla claimant or subsequent reviewer to
follow the adjudicator’s reasoning....” Sdgec. R. 06-03p, 200&/L 2329939, at *6
(emphasis added). The same factors useddtuate acceptable medical sources can be
used to evaluate opinions from other sourddsat *4-5. These factors include, but are
not limited to, the length and frequency of the relationship, how ¢ensifie opinion is

with other evidence, the degreewhich the source presemtdevant evidence to support
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an opinion, how well the source explains thpinion, whether the source has a specialty
or area of expertise, and other factors that to support or refute the opiniolal.

The ALJ was not required to explain theigle assigned to Ms. Zunke’s opinion.
However, because Ms. Zunke’s treatment airRiff overlaps with Dr. Sadikov’s and Dr.
Bishop’s treatment and resulting opinions, ip&ticularly relevant to this case.
Additionally, the Social Security Administtion recognized, “With the growth of
managed health care in recent years aacthphasis on containing medical costs,
medical sources who are not ‘acceptable gadiources’... have increasingly assumed a
greater percentage of the treatment evaluation functions previously handled by
physicians and psychagists.” Soc. Sec. R. 0630, 2006 WL 2329939, at *3.

ALJ Chaykin assigned Ms. Alge’s opinion “little weightand provided several
reasons. (Doc. #PagelD#213). He recognized that “Ms. Zunke’s opinion includes
greater supporting analysis in comparison itk opinions of [Plaintiff's] other treating
sources.”ld. Nonetheless, he found her opinidappear to be based on an uncritical
acceptance of [Plaintiff's] subjective allegation$d. The ALJ also found that her
opinions—particularly her belief that Plaintiff had a marked restriction in activities of
daily living; marked difficulties in mataining social functioning; and extreme
deficiencies in concentration, persisterangd pace—“are an overestimate of [Plaintiff's]
limitations.” 1d. And the ALJ concluded that her apns are not consistent with the
medical evidenceld.

Substantial evidence does sofpport most of the reasons provided by the ALJ.

Most significantly, as explained in moretaiéabove, the ALJ ignores that Ms. Zunke’s
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opinion is consistent with thapinions of Plaintiff's treatingphysicians. He also ignores
that her opinion is consistent with her traaht notes. For example, Ms. Zunke noted in
February 2015, “She is so overwhelmed [(dhilt [and] anxiety that she isn’t able to
make simple decisions. ... She is aware shedaxoncerned about whpeople think of
her [and] she knows it is not worth being comeet, but [she] can’t let the thoughts go.”
Id. at 641. She observed in March 201&t tRlaintiff's mood wa depressed and she
“feels she is a failure.’ld. at 637. Further, Plaintiff wasdanger to herself as she had
both suicidal ideation and a plald. However, her plan involved using her car in her
garage.ld. But, her car does not fit into her garade.
Dr. Kramer, Dr. Hoyle, & Dr. Rudy

The ALJ assigned the opinions of Dr. KramDr. Hoyle, and Dr. Rudy “great
weight” because “they are consistent with thelity of the evidence ithis case.” (Doc.
#7,PagelD#212) (citation omitted). The ALJ pralgs no further explanation. This
constitutes error because “[u]nless a treatowee’s opinion is gien controlling weight,
the administrative law plge must explain in the decision the weight given to the opinions
of a State agency medical or pegtogical consultant....” 20 C.F.R. §
404.1527(e)(2)(ii). In additim the ALJ erred by failing tapply the same level of
scrutiny to reviewing andomisulting psychologists’ opinioras he applied to treating
sources’ opinionsSee Gayhear#10 F.3d at 379 (citing 20 ER. 8§ 404.1527(c); Soc.
Sec. R. 96-6p, 1996 WL 374180, at *2 (S8ec. Admin. July 2, 1996)) (“A more
rigorous scrutiny of the treaty-source opinion than tm®ntreating and nonexamining

opinions is precisely the inverse of the gsal that the regulation requires.”). For
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example, the ALJ does not acknowledge differences between the three somewhat
divergent opinions. Similay] he does not discuss incatencies with Plaintiff's
treating sources’ opinions dneir treatment notes.
Dr. Flexman

The ALJ assigned Dr. Flexman'’s opiniorrégt weight” because it “is supported
by clinical tests and is consistent with theneender of the record ithis case ....” (Doc.
#7,PagelD#213). The tests administered by Blexman, according to the ALJ,
“resulted in somewhatkewed results.’ld.

For example, on the Structured Inventory of Malingered
Symptoms, [Plaintiff] had a “gnificantly elevated” score
that showed “strong tendencits overreact to problems and
difficulties, especially having tdo with affetive issues and
memory issues.” She also had elevated scores on the Test of
Memory Malingering, “suggesting problems with the
reliability and validity of theevaluation.” “Achievement
Testing results were evewgonfusing because, although
[Plaintiff] graduated college w#h a nursing degree and had a
successful nursing career, she scored well below
expectations; [Plaintifff sced in the “mild mental
retardation” range for reauj comprehension, which is
inconsistent with her edubanal background and vocational
experience. Dr. Flexman concluded that, overall, the results
were “viewed with a great dé of caution due to three
validity tests which indicated sing tendencies to exaggerate
and over-respond faroblems and difficulties.”

Id. The ALJ does not mention any of the ottests administered by Dr. Flexman, and
there were many: Attention Deficit Dister Evaluation Scalé&eurocognitive Exam,
Wechsler Memory Scale 4th Edition, Word Fluency, Bender-Berea Visual Motor Gestalt

Test, Clock Drawing Test Part A and PRytTrailmaking Test Part A and Part B,
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Integrated Visual and Auditory Continum®erformance Test, Projective Drawing Test,
and Million Clinical Multiaxial Inventory.ld. at 615-16.

Further, the ALJ does not identify anyi@ence that is consistent with Dr.
Flexman’s opinion. This absence istpaularly problematic because no other
psychiatrist, psychologist, or physician sudggékat Plaintiff exaggerated her symptoms
or over-responded to problems. As mentiabove, Dr. Bishop noted the results of Dr.
Flexman’s opinion but did change his treatm@ah or indicate thate agreed with Dr.
Flexman. Further, Dr. Kramer indicatedthrlaintiff “appeared to be a reliable
informant. She seemed to bpen and honest in sharingammation, and her self-report
was consistent with the clinical ingssion obtained in today’s interviewld. at 580.

Dr. Hoyle and Dr. Rudy found Plaintiff'statements about heymptoms and their
functional effects are fully credible and consrd with the evidenceHer statements do
not appear to exaggerate or minimize her statemeldsdt 276, 289. This, of course,
flies in the face of Dr. Flexman’s opinion.

Accordingly, for the above asons, Plaintiff's Statemeot Errors is well taken.

B. Remand

A remand is appropriate when the ALd&cision is unsupported by substantial
evidence or when th&LJ failed to follow the Administrigon’s own regulations and that
shortcoming prejudiced the plaintiff on the medtsdeprived the plaintiff of a substantial
right. Bowen 478 F.3d at 746. Remand mayw&ranted when the ALJ failed to
provide “good reasons” for rejectiragtreating medical source’s opiniosse Wilson

378 F.3d at 545-47; failed to consider aertevidence, such as a treating source’s
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opinions,see Bowem78 F.3d at 747-50; failed to cader the combine@ffect of the

plaintiff's impairmentssee Gentry741 F.3d at 725-26; or failed to provide specific
reasons supported by substantial evidéacénding the plaitiff lacks credibility,see

Rogers 486 F.3d at 249.

Under sentence four of 42 U.S.C. § 4f)5¢he Court has authority to affirm,
modify, or reverse the Commissioner’s decisiaith or without remanding the cause for
rehearing.” Melkonyan v. Sullivarb01 U.S. 89, 99 (1991). Consequently, a remand
under sentence four may result in the needudher proceedings or an immediate award
of benefits.E.g., Blakley581 F.3d at 41(¢elisky v. Bowen35 F.3d 1027, 1041 (6th
Cir. 1994). The latter is warranted where #vidence of disabilitis overwhelming or
where the evidence of disability is stronbile contrary evidence is lackindraucher v.
Sec’y of Health & Human Sery4.7 F.3d 171, 17@th Cir. 1994).

A judicial award of benefits is unwamted in the present case because the
evidence of disability is naiverwhelming and the evidence of disability is not strong
while contrary evidence is¢&ing. However, Plaintiff i€ntitled to an Order remanding
this case to the Social SeityrAdministration pursuant teentence four of 8 405(g) due
to the problems discussed above. On remidnedALJ should be directed to evaluate the
evidence of record, atuding the medical source opinions, under the applicable legal
criteria mandated by the Comssioner’s Regulationsnd Rulings anty case law; and
to evaluate Plaintiff's disability claim und#re required five-step sequential analysis to
determine anew whether Plaintiff was undetisability and whethener application for

Disability Insurance Beng$ should be granted.
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IT IS THEREFORE ORDERED THAT :
1. The Commissioner’s non-disability finding is vacated,;

2. No finding is made as to whethRlaintiff Janet Knostman was under a
“disability” within the meaning of the Social Security Act;

3. This matter IREMANDED to the Social Security Administration under
sentence four of 42 U.S.C. § 405{g) further consideration consistent
with this Decision and Entry; and

4, The case is terminatexh the Court’s docket.
Date: March 28, 2018 s/Sharon L. Ovington

SharorL. Ovington
United States Magistrate Judge
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