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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

JONATHAN GABRIEL, : Case No. 3:17-cv-00004

Plaintiff, . Magistrate Judge Sharon L. Ovington

(By full consent of the parties)
VS.

NANCY A. BERRYHILL,
Commissioner of the Social Secunty
Administration,

Defendant.

DECISION AND ENTRY

l. Introduction

Plaintiff Jonathan Gabriel applied for Sugmental Security Income in mid-April
2013. Administrative Law Judge Eric Ansclmdetermined that Plaintiff's health
problems did not constitute a “disability” defined by the Social Security Act. He
therefore denied Plaintiff's application.

Plaintiff brings the present case ttbaging ALJ Anschuetz’s decision. He
advances eight assignments of error,udiig that the ALJ erred in weighing the
opinions of Dr. Fitz, Plaintiff'dreating psychiatrist, andelrecord-reviewers’ opinions.
Plaintiff also contends that the ALJ mischaeaized his caseworker’s opinions. These,
together with the additional emoPlaintiff describes, provide a basis for a judicial award

of benefits, according to Plaintiff.
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The Commissioner concludes that an Oaférming ALJ Anschuetz’s decision is
warranted because there is no error hissi@ciand substantial evidence supports his
findings.

Il. Background

Plaintiff was younger than age 50 on tlage he protectively filed his application
for Supplemental Security dome. This placed him in the category of a “younger
person” under social security law. 20F@R. § 416.963(c). He has a high school
education.

Plaintiff testified during a hearing befof¢.J Anschuetz that hiast worked in
1989 when he wa#d away due to a very bad confratmin with a manager that “nearly
became violent.” (Doc. #®agelD#75). After he tried to wi other jobs, he realized
that the incident in989 was not a one-time thing. He explained: “I have panic attacks
and social phobia, and | become agitated gulavated, and then | become angry, and if
| don’t remove myself from the situation, | kmdhat there is a possibility that | could be

violent, and so | won’t put myself in that situation..ld. None of the jobs he has tried

lasted 30 days. He has not had a job since 2000 except for assisting a disabled elderly

man he considered to be his fathkt. at 77-79. This man financially supported Plaintiff
until he died in 2009.

Plaintiff identified his worst impairmentss bipolar disordef'social phobia and
the quakes...,” and obsessizempulsive disorderld. at 89. He has episodes of
“uncontrollable crying for absolutely noason when thereabsolutely nothing

wrong....” Id.



Plaintiff tries to go to the grocery seonce or twice a month but has difficulty
making himself go there. Hges at times when he feels he can get there and back
without having a problem. He sometimesgaée3:00 or 4:00 a.m. and never goes on a
Friday, Saturday, Sway, or holiday.ld. at 91. Once in a while, he goes to a store that is
owned by friends. He is never away frors house longer than an hour because he will
start to get symptoms after an hour pass$ésleaves his home about once a week.

Plaintiff waits to get his mail until it getfark outside. He explained: “I peek out
the curtain and make sure that | can’t seéady in the alley across the street or that |
can't see anybody, and thegd out and unlock the mailb@nd get the mail, and then |
go back in the house, and | lock the dand then | check it,rall then | go in, but
generally if there’s somebody outsid won't go and get my mail....Td. at 97.

Plaintiff used to collect dos and stamps as hobbidse sold his collections to
pay bills after the elderly man he assisted died.

During the ALJ’s hearing, another wis®e Ann Howard, testified. She is a
licensed social worker and $ibeen working with Plairffisince March 2013. Howard
works as “the adult carspecialist for case managemsenvices,... more of a social
work role.” 1d. at 102. She added, “my main goalrigeto help him remain stable in the
community, basically.”ld. She is not a psychologist or psychotherapt.

Howard sees Plaintiff various times, sdimes monthpther times multiple times
a month. Plaintiff contacts her by phone moften than seeing her face-to-face because
he has difficulty leaving homdd. at 103-04. Howard further testified: “due to his level

of mental illness symptoms..., he findglifficult to participate in anything in the



community other than what ladsolutely has to dm survive, meeting basic needs.
That's really the only thing that he typically leaves the house for, is to meet, you know,
basic needs.ld. at 1034. Howard reported tHataintiff has some difficulty with

paranoia and has difficulty with obsessthinking, extreme worry and anxietyd. at

106. He does not believe in committing sugcidNevertheless suicidal thoughts plague
him on a regular basis. Howard noted that wstes has seen Plaiffiiin her office, “his
anxiety symptoms are very visible. Hremors and that sort of thing ...ld. at 107.

When the ALJ asked Howard why shdi®eed Plaintiff could not work, she

explained:
| believe that his mental healthrsptoms are sucthat they would
prevent him from being any tyé reliable worker because he
would have trouble gettg out of bed, he wodlhave trouble doing
the—even the basic aaties to get readyor work, probably
because of anxiety. | think..., if lveas able to get to work, I think
he would encounter difficulty wittasks because of some of the
obsessive problems that he has wiithbrain, functioning. Being
able to even aoplete tasks.

Id. at 110.

Turning to the medical @ence that the ALJ conded, the record contains
treatment records and opiniopiovided by Plaintf’s psychiatrist, S¢phanie C. Fitz,
M.D. In April 2013, Dr. Fitz responded to a mental health questionnaire from the Ohio
Department of Joand Family Services gmrt of Plaintiff's application for state welfare
benefits.d. at 581. Dr. Fitz indicated thatatiff had mental-health limitations in a

number of specific vocational areés. These included, but were not limited to his

ability to maintain regularteendance, work in proximity to othersjad exhibiting



behavioral extremes, accept instructiarsy respond appropriately to criticisia. Dr.
Fitz also indicated that Plaintiff wasifiemployable” and his mental-work limitations
were expected to las2 months or more.

In June 2013, Dr. Fiteesponded to interrogatorié®m the state disability-
determination agencyld. at 333-35. She noted thaalitiff's mood and affect were
often dysphoric and anxious. She explaitied his severe amedly manifested during
appointments as tremulousegech and constant worry.r.0ritz noted that Plaintiff
suffers from poor social adaption and fear wherund strangers. Dr. Fitz further noted
that Plaintiff “would likely become irritabldabile, and withdrawnin response to the
pressures of work, even thavolving only simple, rotine, and/or repetitive taskisl. at
334.

Ann Howard answered interrogatoriesm the state disability-determination
agency.ld. at 313-14. She reported that Plaingitperiences “panic attacks due to social
anxiety disorder. These cause shortnessedzthr irritability, sweatig. [He] becomes at
risk for severe panic attacks min any public situation.ld. at 313. He will not leave
his house if he sees his neighbors outside.

In July 2013, psychologt Katherine Fernandez, Psy.D., reviewed Plaintiff's
medical records. (Tr. 129-33phe opined that Plaintiff vgecapable working in a static
work environment without pragttion quotas or a fast padd. at 132. She also opined
that Plaintiff would need to work indepesmtly with minimal tono collaboration with
others and should not be requir® work in group®r around crowds. And, according to

Dr. Fernandez, Plaintiff “would likely beconmgitable and [withdraw] when exposed to



workplace stress.Id. at 133. In December 2013 yphologist Tonnie Hoyle, Psy.D.,
reviewed the record and reached the same conclusions as Dr. Ferridnde246-48.

In November 2013, Dr. Fitz awered additional interrogatoridd. at 386-89. She
listed Plaintiff's diagnoses as bipolar disorded social phobia. She noted that Plaintiff
does not leave his home except for appoimtisiehas limited coping skills, and has a
“poor” prognosisld. at 387. As to work relevant limitations, Dr. Fitz opined that
Plaintiff experiences marked in many areésvork functions, including, for example,
marked difficulties concentration, persistenaepace; marked limation in his a ability
to sustain and ordinary work day withouesal supervision; and marked limitation in
his ability to maintain attendaa and be punctual within ordiry tolerance; and marked
limitation ins his ability towvork in proximity to others whout being distracted by them.
Id. at 388-89. She also opined that Plaintiffisntal impairments would cause him to be
absent from work more thahree times per montHd. at 388.

Over the years, Dr. Fitz also wrote lesteoncerning her diagnoses and treatment
of Plaintiff. She further provided her opams about Plaintiff's work abilities. She wrote
a general letter in December 2008 noting Blaintiff “suffers from psychiatric iliness
(Bipolar Disorder and Social Phiah and is “unable to work.Id. at 315. Similarly, in
February 2010, she signed a form endorsiag) Bhaintiff was “permanently and totally
disabled” for the purposes of the hestead exemption under Ohio laild. at 317. Dr.

Fitz authored a letter on November 5, 2@phing that Plaintiff had been unable to
maintain employment and will not “recoverffstiently to be ablego work in the

foreseeable future.1d. at 330. She wrote a very slarn letter in November 2013d. at



582. The psychiatrist addinally wrote a letter to the Partment of b and Family
Services in February 2015 asking thatitiff be excused from in-person meeting
requirements because he is elmdlly unable to attend plib meetings and his anxiety
often keeps him from leaving his home. SImher reported, “He is seen by me only 2
times yearly due to his anxjetvith leaving his house. MGabriel often does not leave
his house for 3-4 (or moyelays at a time.ld. at 578.

Dr. Fitz wrote a more comghensive letter in July 28, reporting that Plaintiff
“has been under my care Bipolar Disorder and Social Phobia for the past 9 years.
(His illness began years earli) During this time has been compliant with
treatment....”Id. at 589. She further wrote, “In nprofessional opinion he is very
disabled by his fear of leawj his house and cannot be @aably ... expected to reliably
show up to workstay an entire work geor refrain from excessive absence. He has
shown only modest improvement from medication/therapyid..”

In April 2014, Ann Howard wrote a déied letter describing Plaintiff's mental
health impairments, symptoms, and limitatidds.at 405. She recounted his “extreme
anxiety,” panic attacks, and social anxielgt. She described having “observed him
shaking uncontrollably and sweating profusely whendagigh trips outside the
home...” Id. And she opined that Plaintiff “would hmable to work irany capacity at
this time due to the senty of his symptoms.ld.

lll.  The ALJ’s Decision
Plaintiff's eligibility to receive Supplemental Seity hinged on whether he was

under a “disability” as defined urdsocial security lawSee42 U.S.C. 88 423(d)(1)(A)-



(d)(2)(A), 1381asee also Bowen v. City of New Y,0tk6 U.S. 467, 470 (1986). To
determine if he was under such a disabilitly,) Anschuetz evaluatethe evidence under
the Social Security Administration’s Segt evaluation prockire. 20 C.F.R. 88
416.920(a)(4). Moving through step 1, #ie] found at steps 2 and 3 that Plaintiff's
impairments—including his severe impairnmenf affective disorder, anxiety disorder,
and obesity—did not autaatically entitle him to benefits. (Doc. #8agelD#s 49-52).

At step 4, the ALJ found that timeost Plaintiff could do despite his
impairments—his residual functional capacgge Howard v. Comm’r of Soc. S&76
F.3d 235, 239 (6th Cir. 20p2-was medium work, and “[d]ue to his mental health
impairments, the claimant is limited torfigming simple, routie, and repetitive tasks
but not at a production ratéde can have occasional irdetion with supervisors,
coworkers, and the public.” (Doc. #8agelD#52). The ALJ also found at step 4 that
Plaintiff did not have lay past relevant work.

The ALJ Anschuetz concluded at step &t tRlaintiff could perform a significant
number of available jobs such asdt waxer and industrial cleandd. at 1426-27. This
led ALJ Anschuetz to concludi® the end, that Plaintiffvas not under a disability and
not entitled to benefitsld.

IV.  Standard of Review

The present review of ALJ McHugh'’s dsicn determines whether he applied the
correct legal standards and whether suttstbevidence suppts his findings.Blakley v.
Comm’r of Soc. Secs581 F.3d 399, 406 (6th Cir. 2008ge Bowen v. Comm’r of Soc.

Sec, 478 F.3d 742, 745-46 (6thrCR007). If he failed to apply the correct legal criteria,



his decision may be fatally flawed everthé& record contains substantial evidence
supporting his findingsRabbers582 F.3d at 651see Bowe78 F.3d at 748)Vilson v.
Comm’r of Soc. Sec378 F.3d 541, 546-47 (6thICR004). Substantial evidence
supports a finding when “a ‘reasonable mmigjht accept the relevant evidence as
adequate to support a conclusionBltakley, 581 F.3d at 407 (quotingarner v. Comm’r
of Soc. Sec375 F.3d 387, 390 (6th Cir. 2004)). iStantial evidence consists of “more
than a scintilla of evidence blgiss than a preponderance .Rbgers v. Comm’r of Soc.
Sec, 486 F.3d 234, 241 (6th Cir. 2007).
V. Discussion

Plaintiff contends that the ALJ erredrigjecting multiple opiions provided by his
treating psychiatrist, Dr. Fitz, by concludingtther opinions were inconsistent with
Plaintiff's treatment recordsittout providing any citation tevidence that substantiates
this conclusion. Plaintiff further contends that the ALJ mischaracterized Ann Howard’s
testimony as an improper means of assignimgopaions lesser weight. And, Plaintiff
maintains that the ALJ erred in weighitige opinions provided by record-reviewing
psychologists, Drs. Fernandez and Hoyle.

The Commissioner contends that the Alid not harmfully err in evaluating the
medical-opinion evidence, including Dr. F¢opinions and Antdoward’s opinions.

Social Security law requires an ALJw@igh a treating physician’s opinion under
the so-called treating physician rul&he rule is straightforward:

Treating-source opinions must begn “controlling weight” if two

conditions are met: (1) the opinitis well-supported by medically
acceptable clinical and laboratoryagnostic techniques”; and (2) the



opinion “is not inconsistent with thehwr substantial evidence in [the] case
record.”

Gayheart v. Comm’r of Soc. Seg€10 F.3d 365, 376 (61@ir. 2013) (citation omitted);
see Gentry v. Comm’r of Soc. Sé@ll1 F.3d 708, 723 (6thir. 2014); 20 C.F.R. §
416.927(c)(2).

If the treating physician’s opinion is nodntrolling, the ALJ must continue to
weigh his or her opinions under “a hosfadtors, including the length, frequency,
nature, and extent of the tte@ent relationship; the suppdoibity and consistency of the
physician’s conclusions; the specializatiortilod physician; and any other relevant
factors.” Rogers 486 F.3d at 242 (citing/ilson 378 F.3d at 544).

ALJs must provide “good reasons” fitve weight placed upon a treating source’s
opinions. Wilson 378 F.3d at 544. This mandatdgood reasons” requirement is
satisfied when the ALJ provides “specifi@asns for the weight placed on a treating
source’s medical opinions.ld. (quoting Soc. Sec. R6-2p, 1996 WL 374188, at *5
(Soc. Sec. Admin. July 2, 1996 The goal is to make cletb any subsequent reviewer
the weight given and the reasons for that weidytht.

The ALJ placed “little weigtiton Dr. Fritz's opinions.He wrote, “Dr. Fitz's
numerous opinions are not entitled to coling or deferential weight under the
regulations, as they are not fullypgorted by the record....” (Doc. #8agelD#57).

To the extent the ALJ wasferring to the treating physician rule, the rule does not
require an opinion to be fulljupported by the record. Iestd, it requires that an opinion

be well-supported by medically acceptableicihand laboratory diagstic techniques.
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“[1]t is not necessary that th@pinion be fully supported by sh evidence.” Soc. Sec. R.
96-2p, 1996 WL 37418&t *2 (July 2, 1996).

The ALJ next observed thBrr. Fitz's opinions “are simp not consistent with the
claimant’s treatment records. To begin wite claimant was often noted to be stable
with medication.” (Doc. #6RagelD#57). Without more explanation or citation to
evidence of recordhe fact that Plaintiff was often texl to be stable with medication
does not provide a reasonabkesis for placing little weighan Dr. Fitz’'s opinions.
Plaintiff correctly points out that the termtdble” indicates only a lack of change over
time. The term is relative to the particutarcumstances in which it is used. Without
some evidence or explanation of these cirstamces, a person whonmeedically “stable”
could range from a unhealthy person who isergly limited or to a healthy person with
no limitations. The ALJ read the word “stabkes closer to the latter, meaning someone
more able to performvork than Dr. Fitz believed. Thisas not a reasonable reading of
the term “stable” because the ALJ did nohirect the word “stable” to the level of
asperities, or lack thereof, Rlaintiff's mental health. Thjsn turn, was not a reasonable
ground for discounting treatirgpecialist Dr. Fitz’'s opinions.

The ALJ next explained, “Dr. Fitz indicatéloat Plaintiff was capable of preparing
simple meals, performing hoetsold chores, caring for hisggenal hygiene, driving his
car, and attending medical appointments.” (DocP&yelD#57). Yet, Dr. Fitz knew
Plaintiff was able to engage in thes#h\ates at the time shéDr. Fitz) provided her
opinions. This is particularly significantgarding the impact Plaintiff’'s Social Phobia

had on him. The ALJ errday discounting Dr. Fitz's opions based on the ALJ’s own

11



disagreement+e., his own lay opinion—with Dr.iEz about the significance of these
activities. “An ALJ ‘may not substitute his ownedical judgment for that of the treating
physician where the opinion of the tregtiphysician is supported by the medical
evidence.””Simpson v. Comm’r of Soc. Secur8g4 F. App’x 181194 (6th Cir. 2009)
(quotingMeece v. Barnhartl92 F. App’x 46, 465 (6th Cir.2006) and citifgohan v.
Chater,98 F.3d 966, 970 (7t6ir.1996) (stating “ALJs must not succumb to the
temptation to play doctor and make thaivn independent medical findings”);

seealso Harvey v. Comm’r of Soc. Securijo. 16-3266, 2017 WK216585, at *7 (6th
Cir. 2017).

The ALJ also discounted Dr. Fitz's opinion because Plaintiff cared for his father
until his death. This refers to the deatt2009 of the elderly mmaPlaintiff cared for.
Without more explanationyhich the ALJ does not provide, the caretaking activities is
not reasonably probative ofdtiff’'s work abilities at or ear the time irR013 and 2015
—when Dr. Fritz's gave her opinions—ornmd-April 2013, when Plaintiff filed his
application for benefits.

The ALJ also viewed Dr. Fitz's opinioms internally inconsistent because she
believed Plaintiff was unablte maintain employment yet also found him capable of
remembering, understanding, and followdigections; maintaimg attention; and
maintaining concentration, p&tence, and pace. He wrote, “If the claimant suffered
from the significant social anxiety he repaktd is likely that said anxiety would
interfere with these functions.” (Doc. #8agelD#57). This is the ALJ disagreeing with

Dr. Fitz over the impact Rintiff's social anxiety hasn him. The ALJ’s own lay

12



medical opinion about the significance of Pldfigisocial anxiety is not a valid basis for
identifying the inconsistecy the ALJ relied onSee Simpsqr344 F. App’x at 194see

also Meecel92 F. App’x at 465Rohan,98 F.3d at 970. The Commissioner might be
heard to say in responseattihe ALJ was acting withinis province by identifying
Plaintiff’'s mental-work limitations. But, thad not what the ALJ is doing. The ALJ is
instead discounting treating specialist Dtz opinions based on his own disagreement
with Dr. Fitz over the significance of Plaintiff®cial anxiety. This was not a reasonable
evidence-based explanation foschunting Dr. Fitz's opinions.

Accordingly, for the reasons set forthoak, substantial evehce does not support
the reason the ALJ provided for discountidig Fitz's opinions, and the ALJ failed to
provide good reasons for placing litthkeeight on Dr. Fitz’'s opinions.

* % %

The ALJ also erred by mischaractarg Ann Howard’s testimony. The ALJ
rejects Howard’s opinions andstenony upon the following grounds:

However, Ms. Howard concluded ler testimony by stating that the

claimant’s main problem was financial. While the claimant received

treatment for a number of years, he dad consider himself to be disabled

until his financial resources were depleted... Economic conditions,

personal factors, financial consideoas, and attitudes of employers are

irrelevant in determimg whether a claimant eigible for disability

benefits...

(Doc. #6,PagelD#58) (emphasis in original).
Contrary to the ALJ’s statement, Ward did not conclde her testimony by

stating or implying that Plaintiff's main pblem was financial. Rather when ALJ asked

Howard about the difference itould make to Plaintiff if hevere not awarded disability
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benefits, Howard testified, “I'm not sure hdw’s going to be able to maintain any type
of stability in the commuity, to be honest with you. Itjsist a daily struggle for him, so
| just—I'm not sure how else to answer aju$t—I just think—I'm not sure how he’s
going to be able to maintagtability in the community.”ld. at 110-11. Further,
throughout her testimony, M@rd repeatedly endorséthat Plaintiff’'s emotional
instability was his principal problem. She expkd, for example, that “his mental health
symptoms are such thaeghwould prevent him from being any type of reliable
worker...” Id. at 104-07, 110. Although Howawehs not an acceptable medical source,
the ALJ needed to osider her testimony and opinionsder the regulatory factors
applicable to acceptable nieal-source opinionsNoto v. Comm’r of Soc. Se632 F.
Appx. 243, 249 (6th Cir. 2015) (“in sonoases a hon-acceptable medical source may
have an insight as to the claimant’s imp@nt that outweighs even a treating source’s
opinion depending on the natwther treatment relationship with the claimant and the
guality and supportability dier opinion.” (citation omitted)). Assuming the ALJ
attempted to apply the regulatorgtfars—he says he did (Doc. #%agelD#58)—
substantial evidence does not support hschmaracterization diloward’s testimony.
Substantial evidence alsal$ato support the ALJ’s finding that Plaintiff “did not
consider himself to be disabled untisiinancial resources were depletetdd” This
finding tends to indicate th#te ALJ overlooked the finarat eligibility requirements for
an award of benefits under the pragrior Supplementabecurity Income.See20
C.F.R. 88 416.202(c), (d). T®laintiff's credit, moreovemhe explained at the hearing

that he did not apply for siability benefits until Jun2013 because he received an
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inheritance when his father gged away in 2009. (Doc. #%agelD#s 93-94). He was
correctly advised by the Department of Jad &amily Services thdie could not receive
Supplemental Security Income uritik inherited mongwas exhaustedd. at 94. Rather
than spending the money all at once to rusha@aS8ecurity application, Plaintiff instead
did the right thing and made the inheritance &s long as possélconservatively living
off this money for yeardd. Even after he depleted the initence, rather than turning to
Social Security for assistande sold his personal belongingsd.,coin and stamp
collections) to pay his billsld. at 94-95. Only after all kiresources were completely
exhausted and he was finally eligible for the samdid Plaintiff apply for
Supplemental Security Incoméd. It was therefore unreasonable for the ALJ to rely
upon the applicable finarad-eligibility requirements aa basis to both discredit
Plaintiff's allegations of disabilityand reject Howard’s opinions.

Accordingly, substantial evidence doeot support the ALJ’s rejection of

Howard’s testimony and opinions.

The ALJ placed great weigbh the opinions of recd-reviewing psychologists
Dr. Fernandez and Dr. Hoyle. [Dg so, he recognized that they did not treat Plaintiff but
he also observed, “they are licensed psychstegind have reviewed all of the evidence
in this matter. These psychologists haxénsive experience evaluating people with
mental health impairments, and their findirgge consistent with the objective medical

evidence.” (Doc. #8agelD#56).
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Two problems arise herd=irst, the ALJ subjecter. Fitz's treating-source
opinions to more rigorous scrutiny thandmplied to Dr. Fernandez’s or Dr. Hoyle’s
opinions. “A more rigorous scrutiny ofdéhreating-source opinion than the nontreating
and nonexamining opinions isqmisely the inverse of the analysis that the regulation
requires.” Gayhearf 710 F.3d at 379 (citimns omitted). Seconeven if the first
problem is ignored, many oféhALJ’s reasons generally apptyall state-agency record-
reviewing medical sources. As a result, & thourt were to accept these alone as valid
reasons without requiring further expléioa or reference to evidence, no actual
weighing of record-reviewers’ opinions wdugxist. Their opiniosiwould be entitled to
great weight regardless of the consisteor supportability of their opinions.

The ALJ provided onedalitional reason for crediting these psychologists’
opinions but this too falls short. The ALJd&s#hat these psychologists’ “findings are
consistent with the objective medical evidence.” (DocP#gelD#56). This single
conclusion fails to indicate that the ALJ wieggl the opinions of #se record reviewers
as the regulations require. Moreover, Miel’s reference to objective medical evidence
is mistaken when the issues concernednfff's mental-healttproblems and work
limitations. See Blankenship v. Bowe3v4 F.2d 1116, 1126th Cir. 1989) (citing
Poulin v. Bowen817 F.2d 865, 873-74 (D.C.rCiL987)) (other citation omitted).

Accordingly, for all the above reasofdaintiff's Statement of Errors is well

taken?

L In light of the above review and the resulting need forared of this case, analysis of the parties’ remaining
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VI.  Remand for Benefits

A remand is appropriate when the As dlecision is unsupported by substantial
evidence or when th&LJ failed to follow the Administrigon’s own regulations and that
shortcoming prejudiced the plaintiff on the medtsdeprived the plaintiff of a substantial
right. Bowen 478 F.3d at 746. Remand mayvieranted when the ALJ failed to
provide “good reasons” for rejectiragtreating medical source’s opiniosse Wilson
378 F.3d at 545-47; failed to consider aartevidence, such as a treating source’s
opinions,see Bowem78 F.3d at 747-50; failed to cader the combine@ffect of the
plaintiff's impairmentssee Gentry741 F.3d at 725-26; or failed to provide specific
reasons supported by substantial evidéacénding the plaitiff lacks credibility,see
Rogers 486 F.3d at 249.

Under sentence four of 42 U.S.C. 8§ 4f)5the Court has authority to affirm,
modify, or reverse the Commissioner’s decisiaith or without remanding the cause for
rehearing.” Melkonyan v. Sullivarb01 U.S. 89, 99 (1991). Consequently, a remand
under sentence four may result in the needudher proceedings or an immediate award
of benefits.E.g., Blakley581 F.3d at 41(¢elisky v. Bowen35 F.3d 1027, 1041 (6th
Cir. 1994). The latter is warranted where #vidence of disabilitis overwhelming or
where the evidence of disability is stronpile contrary evidence is lackindraucher v.
Sec’y of Health & Human Sery4.7 F.3d 171, 17@th Cir. 1994).

A judicial award of benefits is warrantedthe present casecause the evidence

arguments is unwarranted.
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of disability is overwhelming or strong whig®ntrary evidence is¢king. The strong or
overwhelming evidence consists of the opisiamd information provided by Plaintiff's
long-term treating specialist Dr. Fitz, as supedry further information and opinions of
Ann Howard, who frequently obsed signs and symptomsrtsistent with Plaintiff's
Social Phobia and resulting limitations. Tdwntrary evidence is lacking because the
brief explanations provided by record-rewing psychologists Dr. Fernandez and Dr.
Hoyle (Doc. #6, PagelD #s 122, 148) identAfgrk limitations largely consistent with
those Dr. Fitz identified and do not explawth any reasonable precision why they found
Plaintiff not significantly limited omoderately limited in some areas:urther, the
abilities Drs. Fernandez and Hoyle recognize-hsag Plaintiff's ability to cook simple
meals, drive, shot when necessary, amdllgfinances—constitute minimal probative
evidence concerning Ptaiff's mental residual functionalapacity. And, although, in
general, record-reviewers’ opinions are ndbaatically rejected because they lacked a
complete record at the time of their review, in the presase Dr. Fernandez and Dr.
Hoyle lacked significant evidence concerni?igintiff's treatment by, and opinions of,
Dr. Fitz and Ann HowardCf. Brooks v. Commissioner of Social $S&81 F. App’x 636,
642 (6th Cir. 2013) (“When an ALJ relies amon-examining source who ‘did not have
the opportunity to review’ later submittegedical evidence, esgally when that
evidence ‘reflects ongoing treatment,” we gatig require ‘some indication that the ALJ

at least considered these [ndagts before giving greater vggit to an opinion that is not

2 The Commissioner’s counsel acknowledges—to her credit-stimaé of the limitations set by Drs. Fernandez and
Hoyle “are ostensibly more restrictitha[n] the ALJ's RFC....” (Doc. #1PagelD#644).
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based on a review of a completese record.” quoting, in paBlakley,581 F.3d at 409
(other citation omitted)).

The overwhelming or strong evidencealncludes testimony from a vocational
expert. She reports that jubbs would be available fa hypothetical person with
Plaintiff's residual functional capacity plusore than one wor&bsence per month or
leaves work early or ista for work more than thestimes per month. (Doc. #BagelD
#s 117-18).

Accordingly, reversal of the ALJ’'s deamsi and remand for an award of benefits is
warranted.

IT IS THEREFORE ORDERED THAT:

1. The Commissioner’s non-disability finding is reversed and the matter is
remanded to the Social Security Adnsination under sentence four of 42
U.S.C. 8§ 405(g) for paymenf benefits based on &ttiff's application for
Supplemental Security Income peotively filed on April 15, 2013; and

2. The case be terminated or tthocket of this Court.

March 9, 2018 s/Sharon L. Ovington
SharorL. Ovington
United States Magistrate Judge
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