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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON
VIRGIL VADUVA, ) Case No3:17-cv-41
Plaintiff, : Judge Thomas M. Rose
V.

CITY OF XENIA, OHIO, et al,

Defendans.

ENTRY AND ORDER DENYING PLAINTIFF'S MOTION FOR PARTIAL
SUMMARY JUDGMENT (DOC. 33), GRANTING IN PART DEFENDANT
CITY OF XENIA, OHIO’S MOTION FOR SUMMARY JUDGMENT (DOC. 34) ,
AND TERMINATING CASE

This civil rights casearises out of the arrest of Plaintiff Virgil Vaduva (“Vaduva”) on
February 13, 2015 in Xenia, Ohio for violation of Xenia Codified Ordinance 8§ 648.12, which
places restrictions on whenedividuals may engage in panhandling/aduva was cited with
panhandling within 20 feet of the City Hall building, a foudiébgree misdemeanor. A jury found
Vaduva guilty of violating the statute, a verdict that Vaduva appealed. Onl.appdava
succesfully argued that the Ordinance did not prohibit the solicitation of fiordbe benefit of
others,i.e., charitable donationsState v. Vaduya20160hio-3362, 1 23, 66 N.E.3d 212, 218.
The court of appeals vacated his conviction and remanithedmatter to the trial coufbr a new
trial. On remandhowever, the prosecutdismissed the case against Vaduva.

Approximately eight months after the Olumurt ofappeals’ decision, on February 9, 2017,
Vaduva brought this action under 42 U.S.C. § 1983 against Xenia and a number of its officials and

employees for alleged violations of his right to freedom of speech under tharféirBburteenth
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Amendments. On motions directed to the pleadings, the Court dismissed all but Vathing's
against Xenia (Doc. 28.) This casds now before theCourt onVaduva’'sMotion for Partial
Summary Judgment (Doc. 33) aKénia’s Motion for Summary Judgmeiiboc. 34). Vaduva
seeks summary judgment against Xenia atstiiability under Section 1983 for violatirngs right
to freedom of speech. (Doc. 33 at 1.) Xenia seeks summary judgment against Vadued on all
hisremainingclaims. Both Motions are fully briefed and ripe for review. (Docs. 33, 36, 38; 34,
35, 37.)

For the reasons below, the Court finds that Vaduva lacks standing to assactahiarfd
as applied challenge to Xenia’s panhandling ordinance; those claims afertelismissed and
Vaduva’s Motion for Partial Summary Judgment (Doc. 33) osdlutaims iDENIED. Vaduva
also fails topresentevidence sufficient to create a genuine issue of material fact concerning his
failure-to-train, Equal Protectiorand Due Process claims Accordingly, Xenia’s Motion for
Summary Judgment (Doc. 34) as to those clain&RANTED.

l. BACKGROUND

As mentioned, this case arises out of Vadkimarestfor panhandling in violation of Xenia
Codified Ordinance 8§ 648.12That ordinance provides, in pertinent part:

(b) Panhandling restrictions and prohibitiondNo person shall solicit for
panhandling in any of the following manners:

[ ]

(13) Within 20 feet of the entrance or exit of any public facility

L. ]

(d) Penalty Whoever violates this section is guilty of panhandling, a
misdemeanor of the fourth degree. Whoever violates this section threeotimes
more within one year is guilty of a third degree misdemeanor.



Xenia Cod. Ordinance 8§ 648.12.

“Panhandling” under § 648.12 is defined as follows:

To request verbally, in writing, or by gesture or other actions, money, items of

value, a donation, or other personal financial assist&ucther, panhandling shall

include any request for a person to purchase an item for an amount thahalbéas

person woulctonsider to be in excess of its value.

Xenia Cod. Ordinance 8§ 604.01.

On February 13, 2015, Vaduva challengeeldidinance in front of Xenia City Hall by
asking for money from passersby for charity and using a sign thatdaidP THE POOR NEED
$ FOR FOOD.” (Doc.33 at 5, ¥ 5 (Vaduva's statement of undisputed facts);
https:/vimeo.com/119646554.)A video was made of this event, which can be viewed at
https:/vimeo.com/119646554. Xenia police officers met with Vaduva andieggl that there
was an ordinance prohibitingis conduct. Vaduva replied that he believed the ordinance was
unconstitutional. The police officers left, but later returned and issued Vadutati@ndor
panhandling in violation of § 648.(®(13)

After a jury trial, Vaduva was convicted of violating § 648.12(b)(13) and sentenced to a
suspended thirtgay jail term on the condition that Vaduva completed 100 hours of community
service within 90 days and had no future violations within years. State v. Vaduya2016
Ohio-3362, 1 15, 66 N.E.3d 212, 216. The trial court also ordered Vaduva to pay a $500 fine and
court costs. Id.

As discussed in more detail below, on appeal, the Ohio Court of Appeals for the Second

District vacated Vaduva’s conviction and remanded the case for a new @mkemand, the

prosecutor declined to tey VVaduvafor violation of § 648.12.



Il. SUMMARY JUDGMENT STANDARD

Under Fed. R. Civ. P. 56(c), summary judgment “shall be rendered fortiwiitie
pleadings, depositions, answers to interrogatories, and admissions on file, togéthdre
affidavits, if any, show that there is no genuine issue as to any materiahdatttad the moving
party is entitled to a judgment as a matter of law.&d.R. Civ. P. 56(c). The moving party bears
the initial burden to inform the court of the basis for its motion and to identify therseof the
pleadings, depositions, answers to interrogatories, and admissions on file, alomy\affidavits
thatit believes demonstrate the absence of a genuine issue of materiaCilotex Corp. v.
Catrett 477 U.S. 317, 323 (1986). The adverse party then bears the burden to “set forth specific
facts showing that there is a genuine issue for tridridersorv. Liberty Lobby, In¢.477 U.S.

242, 250 (1986). However, “the mere existence of some alleged factual dispute between the
parties will not defeat an otherwise properly supported motion for summary gmitgthe
requirement is that there be no genuinaassf material fact.” Id. at 24 (emphasis in original).

In deciding a motion for summary judgment, the court should not weigh the evidence, make
credibility determinations, or judge the truth of the matter asserted, but it mustltitaustifiable
inferences” in the light most favorable to the ropvant. Weaver v. ShadoaB40 F.3d 398, 405
(6th Cir. 2003) (citingAnderson 477 U.S. at 255). This does not require the court to “wade
through and search the entire record for some specific facts that might siingppanmoving
party’s claim.” InterRoyal Corp. v. Sponselle889 F.2d 108, 111 (6th Cir. 1989), cert. denied,
494 U.S. 1091 (1990). Insum, based on the evidence called to the court’s attention, it must decide
whether reasonable jurors could find by a preponderance of the evidence that tbeamns

entitled to a verdict. Anderson477 U.S. at 252.



[I. ANALYSIS

Liberally construed, Vaduva’'s Complaigbntairs four claims against Xenia. First,
Vaduva asserthat § 648.12 should be declared unconstitutional on its face and as applied. (Doc.
1 at59.) Second, Vaduva alleges that Xenia violated his Fourteenth Amendment rifghliadpy
to train and supervise the police officers who arrested him pursuant to the unconstipatioga
against pnhandling set forth in § 648.12. Third, Vaduva alleges that Xenia selectively enforce
§ 648.12 against him in violation of the Equal Protection clause of the Fourteenth Amendment.
Fourth, and lastly, Vaduva alleges that Xenia deprived him of Due Process under thenfourte
Amendment.

The Court considers each of Vaduva’s claims in turn below.

A. Whether 8 648.12 is Unconstitutional on its Face or as Applied

Before considering Vaduva'’s claim that Xenia’s panhandling ordinance is titciomsal,
the Court must addresshased on its reviewf the undisputed factsthe issue of standing:“No
principle is more fundamental to the judiciayroper role in our system of government than the
constitutional limitation of federatourt jurisdiction to actual cases or controversiesRaines v.
Byrd, 521 U.S. 811, 818 (1997) (quoti®gmon v. Eastern Ky. Welfare Rights Organizatd26
U.S. 26, 37 (1976)). “[O]ne of the controlling elements in the definition of a case or cosyrove
under Article 111" is standing. ASARCO Inc. v. Kadisd90 U.S. 605, 613 (1989). Federal courts
“have an independent duty ‘to inqusaa spontavhenever a doubt arises as to the existence of
federal jurisdiction.” Kentucky Press Ass Inc. v. Kentucky54 F.3d 505, 508 (6th Cir. 2006)
(quotingMt. Healthy CitySch. Dist. Bd. of Ed. v. Doylé29 U.S. 274, 278 (1977)).

Pursuant to Article lll;'a plaintiff must demonstrate standing for each claim he seeks to



press.” Davis v. Fed. Electiol€omm’n 554 U.S. 724, 734 (2008) (quotimypimlerChrysler
Corp. v. Cunp547 U.S. 332, 335 (20068ee alscPhillips v. DeWine841 F.3d 405, 414 (6th
Cir. 2016), cert. denied sub nomibbetts v. DeWinel38 S. Ct. 301, 199 L. Ed. 2d 53 (2017);
Murray v. U.S. Defi of Treasury681 F.3d 744, 748 (6th Cir. 2012) o have standg, a plaintiff
must establish (1) an “injury in fact,” meaning “an invasion of a legally prat@aterest [that] is
(a) concrete and particularized and (b) ‘actual or imminent, not “conjecturdtypothetical™”;

(2) “a causal connection between tingury and the conduct complained of,” i.e., the injury
complained of must be “fairly ... trace[able] to the challenged action of the defeaddmiot ...
th[e] result [of] the independent action of some third party not before the court”; aihai(8)s
“likely,” as opposed to merely ‘speculative,” that the injury will be ‘redezs by a favorable
decision.” Lujan v. Defs. of Wildlife504 U.S. 555, 560 (1992) (alterations in original) (citations

omitted). These elements are commonly referred to as the “Hmufgct,” “causation,” and
“redressability” requirementsSee Sprint Comris Co., L.P. v. APCC Servs., In654 U.S.
269, 273 (2008).

“To establish standing for a frepeech claima plaintiff generally must show thathe
rule, policy or law in question has explicitly prohibited or proscribed conduct on thefir] pa
DeWine 841 F.3d at 414 (quotingarsons v. U.S. Dépof Justice 801 F.3d 701, 711 (6th Cir.
2015)). Typically, a statute must be enforced against the plaintifboteehe may challenge its
constitutionality, buta pre-enforcementhallengemay bepermittedunder certain circumstances
if “threatened enforcement [is] sufficiently immingnineaning there is ‘a credible threat” that

the provision will be enforced agei the plaintiff. Susan B. Anthony List v. Driehaus—U.S.

——, 134 S.Ct. 2334, 2342, 189 L.Ed.2d 246 (2014).



Here, Vaduvaloes not have standing to assert his challenge to the constitutionality of 8
648.12becausdé does noprohibit hisconduct. Although Vaduva was convicted of panhandling
under 8 648.12(b)(13), that conviction was reversed on appeadortantly,Vaduva'’s conviction
was reversed because he successfunjyedhat to qualify as “panhandling” under the definition
of that term in Xenia Codified Ordinance § 604.01, “an individual must request funds for his or
her personal use.” Applying the rule of ejusdem generis,coloet of appeals agreed and
construed the definition dpanhandling” ‘to require a request for monaiems of value, or a
donation to be for the reques®ipersonal usk. State v. Vaduvya20160hio-3362, § 27, 66
N.E.3d 212, 21819 The court of appeals further found that the trial court erred by providing
jury instructions that failed to inform the jury that it must find that Vaduva requesieey for
his personal use in order to find he violated § 648.12. As a result, “thagtmyctions essentially
omitted an element of the offenseld.

Under Ohio law, “a decision of a court of appeals constitutes conclusive evidehee of t
law within its appellate district and, thus, binds the courts of common pleas wilidistrict,
unless it is in conflict with a decision of the supreme court.” 23 Ohio Jur. 3d Courts and Judge
§ 388 (citingHudson Distributors, Inc. v. Eli Lilly & Cp4 Ohio Misc. 73, 33 Ohio Op. 2d 104,
209 N.E.2d 234 (C.P. 1965)). Since the reversal of Vadweergiction was never appealed to
the Supreme Court of Ohio, the court of appeals’ interpretation of the definitioardidpdling”
is the law in the district. SeealsoCowen v. Statel01 Ohio St. 387, 3988, 129 N.E. 719, 722
(1920) (It is the right of the Legislature to enact laws, and the province of the court to construe
them.”)(internal quotation marks and citation omitted).

It is undisputed that Vaduva solicited money for charity, not for himsdk.therefore did



not engage in any oductprohibited under 8§ 648.12. Nor has Vaduva presented evidence that
he intends to request money, items of value, or a dorfatidms personal usehere that conduct

is proscribed under § 648.12. To the extent that Vaduva intends to solicit funds for claanity ag
at Xenia City Hall, it is not prohibited by the ordinance and there is no evideaicthe Xenia
police department would enforce the ordinance against him under those circumstaheasty
prosecutor’s decision not to pursueeawtrial suggests the opposite; that tiy understands that

the scope of the ordinance has been limited to exclude Vaduva’s conduct.

Vaduvaclaims a concrete injury meegj the first requirement of standing because he was
prosecuted under the panhandling ordinance. Due to the court of appeals’ narrowtcamstiruc
the definition of “panhandling”, howevdhatinjury was not caused by the ordinance. Instead,
it was caused by a naipplicationof the ordinance by law enforcemeand the cityprosecutor
Vaduva tlerefore cannot establish the necessary causal connection to confer standing. In
addition,Vaduva cannot satisfy the redressability requirement. If the Court werdtthat §
648.12 were unconstitutional, it would not redress any injury or prospective injury to Vaduva.
The court of appeals already declared his conduct outside the ordinance’stiprehibWith
respect to Vaduva’'s conduct, a determination that § 648.12 is unconstitutional would be of no
consequence.

The fact that Vadea seeks to challenge the ordinance on overbreadth grounds does not
change the analysis. It is correct that courts relax certain standingndsctoecause of the
potential for an unconstitutionally overbroad law¢hill’ protected speeehthat is, théjudicial
prediction or assumption that the statsiteery existence may cause others before the court to

refrain from constitutionally protected speech or expressiomeWine 841 F.3dat417 (quoting



Prime Media, Inc. v. City of Brentwopd85 F.3d at 348) (internal quotes omitted). “But this
exception applies only to the prudential standing doctrines, such as the prohibitirml-qartty
standing, and not to those mandated by Atrticle Il itself Id. (citing Prime Media 485 F.3d
at 350;Lujan, 504 U.S. at 56Qinjury in fact, causation, and redressability form “the irreducible
constitutional minimum of standing?)) Notwithstanding the overbreadth doctrine, the standing
requirements a constitutional mandate that is “absolute” and “irrevoedblPrime Media 485
F.3dat 349-50.

For the above reasons, the Court disegs&duva’s challenge to the constitutionality of
Xenia Codified Ordinance § 648.12, both facially and as applied, for lack of standing.

B. Vaduva's Mondl Claim for Failure to Trai n or Supervise

Vaduva alleges thatenia is liable for its failure to properly train or supervise its police
officers, which resulted in his unlawful arrest for panhandling under § 648Jt2lerMonell v.
New York City Dept. of Social Servicd86 U.S. 658 (1978), a municipality may be held liable
for violation of a plaintiff's civil rights “when execution of a government’s policycostom,
whether made by its lawmakers or by those whose edicts or acts may fairly be regicesent
official policy, inflicts the injury that the government as an entity is responsible for under § 1983.”
Monell, 436 U.S. at 694. The Sixth Circuit has stated that to satisiMdnell requirementsa
plaintiff must ‘identify the policy, connect the policy to the city itseid show that the particular
injury was incurred because of the execution of that policgdrner v. Memphis Police Dep8
F.3d 358, 36&4 (6" Cir. 1993) (quotingCoogan v. City of Wixon820 F.2d 170, 176 {6Cir.
1987)).

The Supreme Couhiasexplained the factual allegations sufficient to prowdanellclaim



based on the inadequacy of police training:

[T]he inadequacy of police training may serve as the basis for § 1983 liability only

where the failure to train amounts to deliberate indifferémd¢lee rights of persons

with whom the police come into contact .... Only where a municipsiigylure to

train its employees in a relevant respect evidences a “deliberate indifferetioe” to

rights of its inhabitants can such a shortcoming be properly thought of as a city

“policy or custom” that is actionable under § 1983.

City of Canton v. Harris489 U.S. 378, 3889 (1989). The Supreme Court later elaborated on
what constitutes “deliberate indifference” in such cases

“[D]eliberate indifference’ is a stringent standard of fault, requinongof that a

municipal actor disregarded a known or obvious consequence of his aBtigan’

Cty.,, 520 U.S., at 410, 117 S.Ct. 1382. Thus, when city policymakers are on actual

or corstructive notice that a particular omission in their training program causes

city employees to violate citizensonstitutional rights, the city may be deemed

deliberately indifferent if the policymakers choose to retain that progcamat

407, 117 S.Ct. 1382. The cisy“policy of inaction” in light of notice that its

program will cause constitutional violations “is the functional equivalent of a

decision by the city itself to violate the ConstitutioGdnton 489 U.S., at 395, 109

S.Ct. 1197 (O'Connor, J., concurring in part and dissenting in part).

Connick v. Thompsei31 S. Ct. 1350, 1360 (2011).

Vaduva alleges that, by passing48.12, Xenia city officials enacted an unconstitutional
policy against panhandling, which they directed the police to enforce agaideva/a As
discussed, the court of appeals later excluded Vaduva’'s conduct from the scope of theeordinanc
Vaduva has come forward with sufficient facts, however, for a reasonabieiqusurmise that
Xeniahad a policy against panhandling for oneself and for others, which it intended to enact in 8
648.12 notwithstanding the court of appeals’ subsequent construction of the ordinance.

For Vaduva to withstand summary judgmentals®must present facts shawg that Xenia

was deliberatgl indifferent to the violation of its citizens’ rights. Vaduva has caitried that

burden The Court already determined that the police officers previouslycamtleis suit were

10



entitled to qualified immunity because they couldmmte been on notidbat they were violating
any of Vaduvas clearly established constitutionaghts when they issued him a panhandling
citation. (Doc. 22at 8) The analysis in the Magistrate Judge’s decision, which this Court
adopted, noted the substantial differences between the authority reliedauiya—Speet v.
Schuette726 F.3d 867 (2013)and the ordinance at issue in this caskl. af 7#8.) The analysis
concluded that “while Vaduva cites authority clearly establishing the uncaiustdlity of an
outrightban on panhandling on public premises, he cites no autheaitg the Court has found
none—which would have put [Defendants] on notice that-aaticitation provisions like the ones

at issue are unconstitutional.”ld( at 8 (quotingDickey v. Charter Tw. of Canton No. CV 16
10118, 2017 WL 3765787, at *6 n.7 (E.D. Mich. July 24, 2017).) Eterchination that the officers

in this case are entitled to qualified immunity is not dispositive of whetbeiaXnay be liable for its
conduct. Nonetheless, tfeet that the panhandling ordinance’s constitutionality could not have been
known to city officials is strong evidence that they could not have acted witleide&bndifference.

The additional facts that Vaduwalieson to show deliberate indifference &isassertion that
the Xenia City Council did not enact the ordinance to protect the ¢lddilth, safety, moral or general
welfare of the public” and that, on February 12, 2015, Vattuwngelfinformed the Xenia City Council
that the panhandling ordinance was unconstitutional and needed to be rgf@oged3 at 5, 17; Doc.

35 at 9-10.)

Vaduva’'s assertion regarding the motivation behind the ordinance is not supportesl by t
evidence. The minutes from the City Council meetings establish that pdéticwas a driving force
behind the enactment of § 648.12. One Councilman discussed his receipt of mylopie tteat
residents, including children, were being harasseddiyhandlers and had been approached by

panhandlers at ATMs. (Doc. 3at PagelD # 335). Vaduva admits, in his Opposition, that during

11



the first reading of the ordinance on May 23, 2013, “Mr. Lewis ‘noted there were a number of
complaints from local businesses on individuals panhandling and harassing their custasides
their businesses.” (Doc. 35 at 5.) Vaduva likewise admits that, on the sezaxhdg of the
ordinance on June 13, 2013, a Councilman said that he “has had residents contact him about being
harassed at ATM’s and he has seen people panhandling from children in the parking lot of the karate
school he attenfl$’ (Id.) These statements are direct evidence that public safety was a concern
driving the enactment of § 648.12.

Vaduva cits a Councilman’s statement, during the second reading, that “Being needy or
homeless is not an excuse to misbehavdd., ¢iting Doc. 341 at PagelD# 383.) Vaduva argues
that ths statementevealsthatthe ordinance wasactuallypassed because “someopke did not like
the homeless or needy exercising a constitutional rightid.) ( Without more, however, this
statement does not support an inference of any bias against theAwwayrequally important, it does
not undercut or diminish the genuine safety concerns vaicdtreadings In addition,Xenia City
Councilrelied on their Law Director to draft the ordinance, who modeled it after siondarances in
Beavercreek and Fairborn, Ohiold.(at PagelD# 35%6.) Prior to its passge,Xenia City Council
did not recere notice fromany attorney orother legal experthatthe ordinance would violate any
constitutional rights (Id. at PagelD# 335.)A reasonable jurarould not find that Xenia City Council
enacted th@anhandling ordinanasithout agenuinepublic safety purpose.

That Vaduva personally told the City Counttiat the ordinance was unconstitutional also is
not enough to establish deliberate indifference. One citizen compliéaugh in earnest, is not
sufficient to put a City Council on notice of a constitutional issue. This iciefigdrue where the
record does not contain any evidence regarding the education, background and experiencedthat woul

gualify the citizen as a constitutional expert or someone whose opinion on such topics shiweld be g

12



significant weight. The City Council Meeting Minutes indicate that Vadiefused to give his
address before speaking, as required by Council rules, and then provided a false address.-1(Doc. 33
at PagelD# 274.) This is the only background that the Council had about Vaduva according to the
Minutes. Although Vaduva does not mention them, two other citizéssspokeout that day against
the ordinance. (Id. at PagelD# 2745.) Both made moral, not constitutional, arguments for
reconsideration of the ordinance. Neither of them represented himself or herself totbenay at
legal expert.

For the above reasongaduva has failed to create a genuine issue of material fact concerning
his ability to prove that Xeniacted with deliberate indifference to his constitutional rights in
enacting and enforcing 648.12. Xeniais entitled to summary judgment dms claim.

C. Vaduva’'s Equal Protection Claim for Selective Enforcement

In the Complaint,Vaduvaalleges that Xenia violatethe Equal Protection Claudsy
prohibiting him from engaging in panhandling. (Doc. 173t In his Oppositionto Xenia’'s
Motion for Summary JudgmentoweverVaduva argues théte was selectively prosecuteahd
received a harsher senterban other individuals in violation of his right to equal protection.

The Equal Protection Clause of the Fourteenth Amendomninands that no staséall
“deny to any person within its jurisdiction the equal protection of the laws.” CCNST.
amend. XIV, 8§ 1. The Supreme Court stated this language “embodies the general rule that States
must treat like cases alike but magdt unlike cases accordingly.Vacco v. Quill 521 U.S. 793,
799 (1997). An equal protection may be based on allegatianghe state made a distinction
which ‘burden[ed] a fundamental right, target[ed] a suspect class, or intelytimaat[ed] one
differently from others similarly situated without any rational basis for therdiifse.” Doe v.

Miami Univ, 882 F.3d 579, 595 (6th Cir. 2018) (quotiRgdvansky v. City of Olmsted FalB95

13



F.3d 291, 312 (6th Cir. 2005) In order toprevail on an eggl protection claim, a plaintiff must
provethat the state “intentionally discriminated against the plaintiff because of manbe a
protected class.”Henry v. Metro. Sewer Dis922 F.2d 332, 341 {6Cir. 1990).

Courts have developed the doctrired “selective enforcement” to address the
discriminatory enforcement of an otherwise valid law in violation of an individaalistitutional
rights. Futernick v. Sumpter Townshig8 F.3d 1051, 1056 (6th Cir.1996). Selective
enforcement claims are judged accordingrdinaryEqual Protection standards, which require a
petitioner to show both a discriminatory purpose and a discriminatory eff@ardenhire v.
Schubert 205 F.3d 303, 318 (6th Cir. 2000). The Sixth Circuit established aphreéestfor
determining if selective enforcement has occurred:

First, [an official] must single out a person belonging to an identifiablepyisuch

as those of a particular race or religion, or a group exercising comstutights,

for prosecution even though he has decided not to prosecute persons not belonging

to that group in similar situations. Second, [the official] must initiate the

prosecution with a discriminatory purpose. Finally, the prosecution must have a

discriminatory effect on the group which the defendant belongs to.
United States v. Andersp®23 F.2d 450, 453 (6th Cir.1991).

Vaduva argues that he was treated differently than four other people arrestethtanvi
of the panhandling ordinance. (Doc. 35 at 10, citing [38el at PagelD# 298-317.) All four
were charged with a fourthegree misdemeanor, as was Vadu¥2ne individual died, resulting
in the dismissal of the charges against her. Tmen had their charges reduced mainor
misdemeanorswith no fines or jail time imposedOne was assessed costs, but the other’s costs
were waived with a notation of indigency. Neither demanded a jury trial, howevete unli

Vaduva. (Doc. 33 at PagelD# 3002, 311 (withdrawing jury demand).) Vaduva notes that

one of themenobtained higeduced charge through a plea bargaihich is also unlike Vaduva.

14



(Doc. 35 at 10.) The fourth individual was convicted of foultigree panhandling, just like
Vaduva although she also did not demand a jury trial. Vaduva asserts that she dicBmet re
any jail time, but the records indicate that she was sentenced to 30 days of jaiittird@ days
suspended. (Doc. 3B at 305.) Vaduva received 30 days of jail time, all of which were
suspended on the condition that he complete 100 hours of catyrsenvice.

Even if the Court were to accept that these individaassimilarly situated to Vaduva,
thar records do nibsupport an inference of discriminagoanimus or that Vaduva was treated
differently without any rational basis. To the contrary, the sentencirtiesé tfour individuals
and Vaduva reflects a rational approach to sentenci@bviously, dismissingnisdemeanor
charges against the deceasedaisational allocation of prosecutorial resources. The two
individuals who were convicted of reduced charges did not demand a jury trial. It isSooomm
knowledge that a jury trial imposes a greater burden on the public, prosecutors aadrthe ¢
system. Prosecutors therefore routinely offer incentives for criminahdafts to waive their
right to a jury, including the agreement to pursue a reduced charge. The only individual who was
charged with the same fourttegree misdemeanor as Vaduva also received jail time, although was
ordered to serve three days whereas Vaduva received community Betuise Vaduva correctly
notes that none of the individuals received fines, whereas he was fined $500. Holever, t
records for the other three individuaislicate that they were indigeabhd homeless.Imposing a
fine on an individual who has no ability to pay is unlikely to serve any purpAgain, it bears
repeating that none of them proceeded to a jury trial.

Vaduva also has not established his membership in a protected class. Hesshggbet

was treated differently becaule was not poor lékthe other three individuals. The financially

15



able are not auspectlassunder the Equal Protection Clausdohnson v. Bredese624 F.3d
742, 746 (6th Cir. 2010) (citinBapasan v. Allain478 U.S. 265, 28384 (1986);Maher v. Rog
432 U.S. 464, 47¥1 (1977)). As already discussed, the evidence does not support Vaduva’'s
contention that there was no rational basis for the city prosecaé&mtsncingpproach.
Vaduva has not come forward with facts that could support a claim for wiolafithe
Equd Protection Clause The Court therefore graraesmmary judgmerfbor Xeniaonthis claim.

D. Vaduva’'s Due Process Claim

It is not clear from the Complaint or Vaduv@®ppositionwhether he asserts a substantive
or procedural claim under the Due Process Clause of the Fourteenth Amend®egatrdless, his
attempt to bring a triable claim under either theory fails.

The Fourteenth Amendmecvmmands that “[n]Jo State shall ... deprany person of life,
liberty, or property, without due process of lawl.S. Const. amend. XIV, § 1In order to

establish a procedural due process claimplaintiff “must show that (1) he had a life, liberty, or
property interest protected by the DBeocess Clause; (2) he was deprived of this protected
interest; and (3) the state did not afford him adequate procedural rights prioritingemm of
the property interest.” O’Neill v. Louisville/Jefferson Cnty. Metro Gove62 F.3d 723, 732 (6th
Cir. 2011) (quotingNaeschle v. Dragovi&76 F.3d 539, 544 (6th Cir.2009)).

Vaduva neither alleged nor presented any evidence of a procedural due plaicess
The Complaint does not contain any allegations that he was denied a timely headeguate
legal proceedings. He was provided a jury trial on the citation and succesgfpéialed his

conviction. There is simply no basis for a procedural due process claim.

Substantie due process ithe doctrine that governmental deprivations of life, iper
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property are subject to limitations regardless of the adequacy of the procadpiteged has come
to be known as substantive due procesBéarson v. City of Grand Blan861 F.2d 1211, 1216
(6" Cir. 1992(quoting CommenDevelopments in the LawT he Constitution and the Famjl93
Harv.L.Rev. 1156, 1166 (1980 Substantive due process claiare “loosely divided into two
categories: (1yleprivations of a particular constitutional guarantee; and (2) actions that Bhock t
consciencé. Valotv. Se. Local Sch. Dist. Bd. of Edut07 F.3d 1220, 1228 (6th Cir.1997)
(internal quotations and citations omitted). Notably, “a citizen ... doesuffet a constitutional
deprivation every time he or she is subjected to some form of harassn@@onnor v. Kelty
No. 4:10 CV 338, 2013 WL 322199, at *7 (N.D. Ohio Jan. 24, 2Qdifing United States v.
Salernqg 481 U.S. 739, 833 (1987)). “Rather, the conduct must be so severe, so disproportionate
to the need presented, and such an abuse of authsritytranscend the bounds of ordinary tort
law and establish a deprivation of constitutional right&d’ (citing Salerng 481 U.S. at 833).

Importantly, the United States Supreme Court has expressed its reluctaagpaind the
concept of substantivdue process.” Cherry v. Howie191 F. Supp. 3d 707, 720 (W.D. Ky. 2016)
(citing Albright v. Oliver 510 U.S. 266, 27172 (1994)). Consequently, the Couras established
that “[wlhere a particular Amendment provides an explicit textual sourceowstituional
protection against a particular sort of government behavior, that Amendmerttenatore
generalized notion of ‘substantive due process,” must be the guide for analysaglimas.”
Id. citing Albright, 510 U.S. at 273 (quotinGraham v. Connqr490 U.S. 386, 39%1989))
(internal quotation marks omitted).

The First Amendmeneéxplicitly protects Vaduva’'s freedom of speecfiherefore he

camot seek reliefor the violation of that right under the doctrine of substantive due process.
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Vaduva ale fails to cite anyconduct bycity officials or the arresting officers that shocks the
conscience Accordingly, he cannot establish a claim for violation of substantive due process.

V. CONCLUSION

For the reasons abouwee CourtDISMISSES Vaduva'’s facial and as applied challenge to
Xenia Codified Ordinance 8§ 648.12 for lack of standing. Vaduva’'s Motion for Partial &ymm
Judgment (Doc. 33) eccordinglyDENIED. The CourGRANTS Xenia’s Motion for Summary
Judgment (Doc. 34) anBISMISSES all of Vaduva’s emaining claims. This case shall be
TERMINATED on the Court’s docket.

DONE andORDERED in Dayton, Ohio, this Tuesday, September 4, 2018.

s/Thomas M. Rose

THOMAS M. ROSE
UNITED STATESDISTRICT JUDGE
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