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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

Charles Wade,
Plaintiff,

V. Case No.: 3:17-cv-051
Judge Thomas M. Rose

Montgomery County, Ohio et al.,

Defendants.

ENTRY AND ORDER GRANTING IN PART AND DENYING IN
PART MOTION FOR SUMMARY JUDGMENT, ECF 61, AND
GRANTING MOTION FOR LEAVE TO FILE AFFIDAVIT IN
SUPPORT OF MOTION FOR SUMMARY JUDGMENT ECF 75.
SUMMARY JUDGMENT IS AWARDED TO DEFENDANT
JOSHUA LIGHTNER, SCOTT L ANDIS AND SHERIFF PLUMMER
IN THEIR PERSONAL CAPACI TY AND TO ALL INDIVIDUAL
DEFENDANTS IN THEIR OFFICIAL CAPACITY. SUMMARY
JUDGMENT IS DENIED TO CH ARLES EVERSOLE AND TO THE
COUNTY, EXCEPT THAT SUMMARY JUDGMENT IS AWARDED
ON THE CLAIMS OF CONS PIRACY AND SPOLIATION

Pending before the Court is Defendankdbtion for Summary Judgment, ECF 61.
Plaintiff Charles Wade is suy multiple defendants over his treatment while being transferred
from Ohio Highway Patrol custody to thattble Montgomery County Jail.Defendants will be
awarded summary judgment for claims stemmingifofficers grabbingrad manipulating Wade’s

wrists while securing his wrists to a restrathiair he was largely sppaed into, while claims

1 Also pending is Defendants’ Motion for Leave to File Affidavit in
Support of Motion for Summary Juchgnt. ECF 75. This motion is
granted.
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stemming from the decision to pepper spray him while so restrainelllcaradl liability stemming
from this decision, will be allowed to go forward.

Background

On October 17, 2016, Plaintiff Charles Wadeswsdoxicated and arséed for OVI by the
Ohio State Highway Patrol. (Deposition©harles Wade, ECF 57; 29, 33, 36, 64:16) The
Highway Patrol Troopers handcuffed Wade, plaaiea in a cruiser, and brought him to the
Montgomery County Jail. (Depo. Wade 37) Oa timy to the Jail, the trooper contacted the
Jail and advised them to be prepared fouacooperative inmate. (Depo. Wade, p. 36-37, 52).
Dispatch forwarded this information to Defenddohn Eversole, who was working that night as
the booking sergeant on the first floor of thié f@epo. Eversole 52:22, 137:24.) Eversole
grabbed a hand-held video camera, which pecyolvas required to record any use of force
and/or anticipated use of force.dpo. Eversole 139:8; Exhibit 10.)

Eversole recorded the encounter with Waddhe Jail's hand-held video camera. (Depo.
Eversole 141). The incident was also captue the Jail's closed-@uit security camera
system. These two sets of videos have leempiled through editing into a fluid video.

Eversole gathered his “troops” to meetd¥an the jail's sally port where Wade was
handcuffed in the back of the patrol vebki (Depo. Eversole 136:24, 139:8. ECF 931, 934)
Four of the Jail staff, Eversole, Defendarghlea Lighter, CorrectionSfficer Kordik and
Corrections Officer Cornley, partpated in removing Wade frothe back seat of the trooper’s
cruiser. (Deposition of Sgt. John Evers®€&F 58, p. 141:25, Depo. Cornley, ECF 54, at 56:11).
Wade asked Eversole if they were goingdoaair” him. (Depo. Wad&2:5, 52:19; Eversole

141:25.) Wade was brought into the receiving rdiiom the sally port and cooperated in being



patted down. (Depo. Wade 55:4; Eversole 141:1Dyring this pat down in the inner receiving
room, Wade struck his head on a blue padhe wall. (Depo. Wade 55:22, 58:10. Eversole
146:6.) Eversole admitted that Wade strikimgjhead was self-harming at most, but not a
threat to jail staff. (Depo. Ersole 146:6.) Eversole orddré/ade to the ground on a pad and
ordered Lightner to place his knee his back. (Depo. Wade 59:22)

Eversole decided to place Wade in testraint chair. (Dgo. Eversole, 147:15).

Eversole admitted that there were less restaatieans for dealing with an intoxicated inmate
like Wade, like placing him in a cell to simpépber up. (Depo. Eversole 76:7.) Regardless,
Wade was moved into the booking area, justidatthe inner receiving room and, while still
handcuffed, was placed in the restrairdich(Depo. Wade 68; Eversole 149:3.)

The restraint chair utilized in the Jail has sestaps that keep an inmate in the chair and
unable to move. Both legs are strapped ¢octiair at the inmatea@nkles, a lap belt goes
across the waist, both arms aezured to the chair at the wisind both shoulders are strapped
back into the chair. (Depo. Exsgile 113:2). Upon sitting down, Wade told Sgt. Eversole that
having his hands cuffed behind his back whilatsé in the restraint chair was painful and
Eversole responded that the cuffsuld be removed shortly, and thas arms would be strapped
to the chair. (See Video identified as EXhR29A to Depo. Eversole, at 3:23-3:35). Wade
responded, “Well, we’ll see abotltat, won'’t we sir.”

There were four corrections officersaddition to Eversole surrounding Wade and
strapping him into the restraiohair. (Depo. Eversole 152:23.) Both of Wade’s ankles were
strapped to the chair and the lap belt was se¢cwhile he still remained handcuffed. (Depo.

Wade 63:8; Eversole 149:3.) é&mgole admits that it would i@ been very difficult for Wade



to stand up at that point, givéime two leg restraints and laglt. (Depo. Eversole 156:2.)
Defendant Joshua Lightner then instructed Wtadean forward and corrections officer Jameson
Kordik, whom Eversole knew was a college wrastieok control of Wade’s head and pushed it
into his lap. (Depo. Eversole 178:7; (Ex. 29A, &03: Hence, given the number of corrections
staff, Wade being partially reained in the chair, still handffed, there was nothing he could
have effectively done to himself oorrections staff at that point.

With Wade’s head in his lap, Lightneaded to manipulate VW&'s wrist causing him
pain, under the auspices of taking off his handdaffsecure his wristsnto the chair. (Depo.
Wade 61:22, 64:29, 65:25, 66:13. Eversole 157:1Wade reacted by flailing in pain, and
shouting “What the fuck are you fuckers doingrp hands?” (Depo. Wade 65:13 (Ex. 29A, at
3:52)). Sgt. Eversole immediately handeddhmera to C.O. Cornley standing nearby, took his
pepper spray from his belt, and sprayed peppeay directly into Wade’s face from about
twelve inches away. (Depo. Evelsd57:17 (Ex. 29A, at 3:57).)Eversole sprayed Wade in the
eyes, stating “So it's called a — it's kind of a targebpportunity. | was just trying to strike his
facial area, sir, to gain corignce.” (Depo. Eversole 160:6.)

The video shows Wade begingito struggle at three minutard fifty-two seconds into
the video. Eversole began pepper spraying Véaderee minutes and fifty-seven seconds into
the video. Eversole admitted during his deposition that at the time of the first spraying, he
knew Wade was handcuffed and thatwas partially restrained the restraint chair with the lap
belt and both leg restraints. (Depo. Everdd®:11, 176:4.) Immediately after being sprayed,
Wade stopped struggling, and leaned all thg fesavard. He began coughing, and when the

handcuff on his left arm was re@wved, he brought his left hand to his mouth to cover his cough.



(Depo. Eversole 160:11. (Ex. 29A, at 4:08)). Boé then again sprayed Wade in the face
with the pepper spray a second time, at fourutgis and nine seconiigo the video. (Ex. 29A,

at 4:09); Depo. Eversole, p. 161). During seeond pepper spraying, Eversole acknowledged
that Wade’s ankles were still secured tochair, the lap belt wadgik on, Lightner still had

control of his left hand and arnar corrections officer still hatis right hand in the handcuffs
behind his back. (Depo. Exsole 162:11, 176:15.)

After the second pepper spraying, Eversole put his forearm across Wade’s neck pinning
him to the back of the chair. (Depo. Eversole 182: Wade repeatedly stated, “I can’t breathe.
| can’t breathe.” (Ex. 29A, at 4:22). Duringghime C.O. Ben Walters grabbed Wade’s jaw
from behind lifting up, applying pressure on his hypoglossal nerve. (Exhibit 2; Depo. Eversole
163:8.) The other corrections officers trsmtured the remaining arm restraint and both
shoulder straps. Id.; (Ex. 29A,402-5:31). Wade was then wheeled into an isolation cell.
(Depo. Eversole 164:14.)

As Wade was being wheeled away, anothmate began banging on his cell door in
protest about the treatntethat he just witnessed. Insgonse, Eversole can be heard on the
video yelling a threat badk the inmate: “You're next...you keep it up.....you are next!”.
Eversole admitted making this threat and claimed it was a verbal warning to another inmate.
(Depo. Eversole 215:22, 219:14.)

Defendants Eversole, Lightner and the otheremtions officers involved with Wade all
testified that they were not iedr of physical harmnal that Wade never tried to harm them (did
not spit, bite, kick, punch or any other kind of dwect).(Depo. Eversol#84:1.) See also Exhibit

1 (narrative reports) and ExIil3 (use of force report).



Approximately a minute after they pepperssged Wade, one of the officers asked if a
medic had been summonsed. (Ex. 29A, at 6:24)few minutes later, a nurse arrived to
“decontaminate” Wade. (Restraint Watch Repdentified as Exhibit 24 to the Deposition of
Nicole Hochwalt, ECF 60) This consisted of pouring a few ounces of water over his eyes.
The nurse spent three secondshanprocess. After the decantination, Wade continued to
writhe in pain. The nurse returned at 5:45a.nteraade had been in the restraint chair for an
hour, and in the process of checking the redgaiimsed Wade’s eyes again. (Depo. Hochwalt,
p. 57)

Wade was eventually released from tretraant chair over ta hours and thirty-five
minutes later. (Depo. Eversole, p. 167:9). aicy, an inmate should not be kept in the
restraint chair for more than two hours. fldeEversole 167:9; Exhibit 11.) After being
chaired, Eversole took two picag of Wade’s injuries. (. Wade 85:6, 87:14.) Eversole
admitted that Wade had no injuries when he cantietgail but had an injury to his eye after this
incident. (Depo. Eversole 181:10-182:18; Exhibit d{p- Wade describes the injury to his eye
from the pepper spraying as a chemical bunchthat his eye now twit@s involuntarily. (Depo.
Wade 88:15, 92:10.) Jail medical staff subsequerdgbted Plaintiff’'s eye injury with a cream
and antibiotics. (Depo. Wade 85:5.) Wade alstaned an injury to Biwrist from Lightner’'s
conduct. (Depo. Wade 92:1.)

Two days later, on October 19, 2016, Watlerapted to file a grievance or complaint
alleging excessive use of force. (Depo. Wadd®490:3.) Sgt. Mark Shively spoke with Wade
about filing a grievance. He explained to Wéu he had reviewed the video from the pepper

spraying and that he could not faegrievance or complaint against Eversole as reflected in his



written report. (Depo. Wade 84:24; Exhibit 23, BBae 205:16.) This idespite the policy and
practice that a sergeant is not supposed to reamther sergeant’s use of force, as it requires
review by someone higher uptime chain of command. (Dep@lummer 24:22, 28:19; Eversole
201:13.) The incident involving Wade was neveseistigated for excessive use of force at the
Montgomery County Sheriff's office. (p®. Eversole 207:3; Depo. Plummer 35:11, 42:17,
51:10.)

Wade points to a string of incidentsstapport his contention that Eversole and the
Montgomery Jail have a history of using exaes force on restrained inmates in the
Montgomery County Jail. Before he was promdtethe rank of sergeg Eversole had, as a
road-patrol deputy, struck an intadby the name of Kenneth Christman in the head after he was
handcuffed and was laying on the ground. (Depo. Eleg&®15.). Shortly thereafter, Eversole
was promoted to the rank of sergeant on Jan8,a2015 and transferred into the Montgomery
County Jail. (Depo. Eversole 16:11n the Fall of 2015, just aemonths after his promotion,
Eversole watched a video of Sgt. Judith Sealey pepper spraying inmate Amber Swink until she
became unconscious while fully restrained nestraint chair. (Depo. Eversole 102:22).

Likewise, Lightner was the corrections officehewvas ordered to open the door for Sgt. Sealy
so she could spray Mrs. Swink with the pepganay. (Depo. Lightner 14y1Eversole also knew
that Lightner participated ithe incident involving MrsSwink. (Depo. Eversole 180:18.)

Approximately three (3) months before theident involving Plaintiff Charles Wade,

Sgt. Eversole also utilized pepper spray on another handcuffed inmate, Randy Desruisseau.

(Depo. Eversole 92:19, 95:9; Depddummer 93:23; Exhibit 26.) As with Amber Swink, there



was no investigation into the incident. (Depwersole 96:23). Mar Scott Landis, who
oversaw all jail operations, never investigadeg use of force by Eversole. (Depo. Landis 24:6.)

On September 13, 2016 Amber Swink filed soiaking national news, being reported by
the Washington Post.  Still nothing was done intdéyrialaddress the use of force issues within
the jail. (Depo. Eversole 107:13, 108:16.). J&w&r a month after the Amber Swink incident
became public, the incident involving Wade occurred.

On February 14, 2017, Wade filed the instatibacasserting Excessive Use of Force, in
violation of 42 U.S.C. §1983; Amendments34and 14 to the United States Constitution,
Monellliability for unconstitutional Policies and Rmedure, also in violation of 42 U.S.C. §
1983. Failure to Supervise & Discipline 42 U.S1083; a state law claim for “Malice & Gross,
Wanton, Willful and Reckless Wrongful Conducas well as assault and battery against
Defendants Eversole and Lightnartentional Infliction of Emotional Distress Against Al
Defendants in Their Individual Capacities; Comapy to Falsify And/Or Omit Required Reports
and Conspiracy to Destroy Vid&pe Evidence; Spoliation of Eence / Interference with Right
to Remedy. ECF 1.

Defendants have now filed a Motiorr Bummary Judgment. ECF 61. The motion
claims that no triable issues of fact remand that Defendants Eversole and Lightner are
entitled to qualified immunity, and that DefentaB&versole and Lightner are also entitled to
summary judgment on the merits of the excessive use of force claim. The motion further
asserts that Plaintiffs’ officialapacity claims must be dismiglsend that Sheriff Plummer is not
liable for any action taken in$ipersonal capacity, that Montgam€ounty is not liable for

Monellliability, and that Defendants Evsole and Lightner are entitléal state law immunity for



the state law claims of assault and battery, Brefendants are entitled summary judgment on
the intentional infliction of emotional distressdatinat conspiracy and spoliation claims should
be dismissed.
1. Standard of Review

The standard of review applicable to tinas for summary judgment is established by
Federal Rule of Civil Procedure 56 and assedatase law. Rule 56 provides that summary
judgment “shall be rendered forthwith if the pleadings, depositions, answers to interrogatories, and
admissions on file, togeth&ith the affidavits, if any, show #t there is no genuine issue as to
any material fact and that the moving party itk to a judgment aa matter of law.” Fed. R.
Civ. at 56(c). Alternatively, summary judgmentdenied “[i]f there a& any genuine factual
issues that properly can be resolved only Hinder of fact because they may reasonably be
resolved in favor of either partyMancock v. Dodsqn958 F.2d 1367, 1374 (6th Cir. 1992)
(quotingAnderson v. Liberty Lobby, Inet77 U.S. 242, 250 (1986)). Thus, summary judgment
must be entered “against a party who fails to nekbowing sufficient to establish the existence
of an element essential to that party’s case, anghach that party will bar the burden of proof
at trial.” Celotex Corp. v. Catretd77 U.S. 317, 322 (1986).

The party seeking summary judgment has thit@irburden of informing the court of the
basis for its motion, and identifyg those portions othe pleadings, depositions, answers to
interrogatories, admissions and affidavits whichelieves demonstrate the absence of a genuine

issue of material factd., at 323. The burden then shiftsthe nonmoving party who “must set

2 Plaintiff does not dispute Defendant’s motion famswary judgment on these aleé. Summary judgment is
granted on the conspiracy and spoliation claims.



forth specific facts showing thatete is a genuine issue for triaRhderson 477 U.S., at 250
(quoting Fed. R. Civ. at 56(e)).

Once the burden of production has shifted, the party opposing summary judgment cannot
rest on its pleadings or merely reassert its previallegations. It is not sufficient to “simply
show that there is some metaphysical doubt as to the material Matstishita Elec. Indus. Co.,
Ltd. v. Zenith Radio Corp475 U.S. 574, 586 (1986). Rule 56 “requires the nonmoving party to
go beyond the pleadings” and present some typeidéetiary material irsupport of its position.
Celotex Corp.477 U.S., at 324.

In determining whether a genuirssue of material fact exists, a court must assume as true
the evidence of the nonmoving pastyd draw all reasonable inferen@eshe favor of that party.
Anderson 477 U.S., at 255. If the parties presemtflicting evidence, a court may not decide
which evidence to believe by determining which igattaffiants are more credible. 10A Wright
& Miller, Federal Practice and Procedur@ 2726. Rather, credibility determinations must be
left to the fact-finderld.

With regard to the role of video evidenoedetermining a summary judgment motion, the
Sixth Circuit has held:

Where, as here, there is a vide@appturing the events in question,
the court must view those factgime light depictetby the videotape.
However, where the video does not tell the whole story in a material
respect, or reasonable jurorsultb interpret the video evidence
differently, summary judgment isot appropriate. Moreover, even
if part of a party’s testimony is &tantly contradicted by an audio or
video recording, that does not perrfie district court to discredit
his entire version of the events other words, that a recording
blatantly contradicts a party’s exarsion of the events, or certain
parts of his version, is not alorfatal at summary judgment. A
recording must blatantly contradiatparty’s entire version of the

events in material respts to each claim.
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Hanson v. Madison Cty. Det. Ct6th. Cir. Case No. 13209, 2018 U.S. App. LEXIS 13261, *13-
14 (May 22, 2018) (internal citations omitted); quotiiggen v. Throckmortqré81 F.3d 853, 859
(6th Cir. 2012)Scott v. Harris 550 U.S. 372, 378 (2007 oble v. Cityof White Houseg634 F.3d
865, 870 (6th Cir. 2011).

Finally, in ruling on a motion for summary judgnt, “[a] district court is not...obligated
to wade through and search the entire record for some specific facts that might support the
nonmoving party’s claim.InterRoyal Corp. v. Sponselle889 F.2d 108, 111 (6th Cir. 1989).
Thus, in determining whether a genuine issue of mafact exists on a particular issue, the court
is entitled to rely upon the Ruk6 evidence specifically called its attenton by the parties.

lll.  Analysis
Excessive Use of Force — Defendants Eversole and Lightner

Plaintiff charges Defendants Eversole anghiter with excessive use of force. In
response to Plaintiff's claims, Bendants allege that they ardidad to qualified immunity.

Courts apply the Fourth Amdment's “objective reasonableness” test to allegations that
government officials used excessieece during the booking proce&urgess v. Fischei735
F.3d 462, 472—73 (6th Cir. 2013) (“not the Fourteenth Amendment's “shocks the conscience”
test or the Eighth Amendment's “cruel and unupuaishment” test”). *“[A pretrial detainee
must show only that the force purposelykaowingly used against him was objectively
unreasonable.’Morabito v. Holmes628 Fed. Appx. 353, 357 (6th Cir. 2015) (quotiiggsley
v. Hendrickson— U.S. ——, 135 S.Ct. 2466, 2473, 192 L.Ed.2d 416 (2015)).

In assessing objective reasoraadass, courts look “to theasonableness of the force in
light of the totality of the circumstances caoiting the defendants, and not to the underlying

11



intent or motivation of the defendant8lrgess 735 F.3d at 472; sééngsley 135 S.Ct. at
2475-76 (rejecting a subjective standard).heéTualified immunitydoctrine ‘protects
government officials from liability for civil daages insofar as their conduct does not violate
clearly established statutory constitutional rights of which reasonable person would have
known.” Goodwin v. City of Painesvillg81 F.3d 314, 320-21 (6th Cir. 2015) (quotifgarson
v. Callahan 555 U.S. 223, 231 (2009)). Courts ask wuestions: (1) whether the plaintiff's
federally-protected rights wereolated, and (2) whether those riglwvere clearly established at
the time. Id. “These questions may be answereitler order; if either one is answered in the
negative, then qualified immunity protedhe officer from civil damagesld. (citing Martin v.
City of Broadview Heights712 F.3d 951, 957 (6th Cir. 2013)). In the excessive-force context,
the law is “clearly established” only if thegitiff “identif[ies] a case where an officer acting

under similar circumstances ... was helthave violated the Fourth Amendment/hite v.

Pauly, U.S. , 137 S.Ct. 548, 551, 196d.2d 463 (2017).; see al&wans v. Plummer
687 F. App'x 434, 440 (6th Cir. 2017).
“[T]here is no need for any force when a detainee is handcuffed, non-threatening, and not
trying to flee.”Burgess 735 F.3d at 470, 475. (citiddcDowell v. Rogers363 F.2d 1302,
1307 (6th Cir. 1988)). See al&wans v. Plummeb687 F. App'x 434, 441-42 (6th Cir. 2017).
The primary question is whether there wagedifor Eversole or Lightner to use force in
the form of pepper spray or wrist manipulationilelsecuring Wade in the restraint chair. At
the time these forces were utilized, Wade weesaaly partially restrained in a restraint chair,

sitting in the chair with both legs strappedaimd lap belt secured ahdd his hands handcuffed
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behind his back. (Depo. EversdlB9:11, 176:4, Ex. 29A, at 3:57)He could not stand up and
was restricted from making any significant movement.

Major Scott Landis, who oversaw jail operatipagmitted an inmate restrained in such a
manner would be consideredljurestrained. (Depo. Landis 48). Wade was in the County
Jail, surrounded by at least five members of tlilestiff. The corrections officers testified they
did not feel threatened by Wade and he wasmatposition to cause them any harm. (Depo.
Eversole 183:6, 184:1; Depo. Lightn&4) He did not try to harm them. Id. It does not
appear that he could have harmed himself siitr@pped into the restraint chair with his arms
handcuffed behind his back. Thetraint chair is a wide-basedashon rollers, not susceptible
to tipping over. Wade was complying with bgistrapped into the chair up until the point that
Lightner manipulated his wrist.

Assuming all facts in the light most favorabdePlaintiff, the Court cannot say that a jury
could find Lightner’s actions unreasonable. ®iffecers needed to remove the handcuffs from
Plaintiff, and some amount of force is reasoaablachieving this. More importantly, Plaintiff
can point to no cases finding wirimanipulation to be a constitonal violation. Lightner is
entitled to summary judgment, bdikecause it cannot be said tha& actions were unreasonable,
and because case law has not establishetiithattions were unconstitutional, granting him
qualified immunity.

The same cannot be said of EversoWade was restrained, going nowhere, unarmed,
surrounded by five officers, controlled by them. july would be entitled to find Eversole to
have violated Wade’s constitutional rights based on the evidence viewed in the light most

favorable to Plaintiff. Moreover, it has beestablished that utilizing pepper spray on a
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restrained inmate is an excessive use of foregoilation of the FourttAmendment. “[I]n the
context of the police’s @sof chemical spray to subdue a tpwe held that it was clearly
established in 1999 that a police officer's usp@bper spray againssaspect after he was
handcuffed and hobbled constituted excessive foRdtéma v. Benzie County46 Fed. Appx.
28, 37 (6th Cir. 2005); citin@hampion v. Outlook Nashville, In@80 F.3d 893, 903 (6th Cir.
2004). “[T]he use of pepper spray on atheuffed and hobbled person has been clearly
established to be excessive forad8rawey v. Drury 567 F.3d 302, 310 (6th Cir. 2009); citing
Champion “We have precedents stretching bacleast to 1994 indicating that spraying a
suspect with mace — then the equivaleriatér-developed pepper sprays and electroshock
devices — can amount to excessive force if usg@asonably against amresisting suspect.”
Schmalfeldt v. Ro&12 Fed. App’x 826, 828 (6th Cir. 2011); citihdams v. Metiva3l F.3d
375, 387 (6th Cir. 1994). Also, “pretrial detaineasnot be subjected to the use of excessive
force that amounts to punishment, precidmgause they cannot panished at all.Coley v.
Lucas Cty., Ohip799 F.3d 530, 538 (6th Cir. 2015) (internal quotations omitted).
Pattern and Practice

The remaining two branches of Wade’s constitutional claims are for unconstitutional
policies or procedures and uncongional failures to superviser discipline employees. As
these claims all fall under the Unit&tates Supreme Court’s decisiorMonell v. Dep’t of Soc.
Servs,. 436 U.S. 658 (1978), they will be addresgmgkther. Plaintifalleges Montgomery
County has an unconstitutional policy of allowingdtsrections officers to use excessive force
and points out that it has failed to meaningfully stigate uses of forcend thus ratified all but

one use of force by Montgomery County jail officers.
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A plaintiff raising a munigal liability claim under 8§ 198Bust demonstrate that the
alleged federal violation occurred besawf a municipal policy or customdlonell v. Dep'’t of
Soc. Serus436 U.S. 658, 694 (1978). A plaintiff camake a showing of an illegal policy or
custom by demonstrating one of the following: tfig existence of an illegal official policy or
legislative enactment; (2) that an official wfthal decision-making atbrity ratified illegal
actions; (3) the existence of a pgliaf inadequate training or sup&ion; or (4) the existence of
a custom of tolerance or acquiesceat&deral rights violations. S@8@omas v. City of
Chattanooga398 F.3d 426, 429 (6th Cir. 2005), eBdrgess 735 F.3d at 478.

Wade asserts that the Montgomery CountgriBihcultivated a “custom of tolerance or
acquiescence” toward uses of excessive fortieeaMontgomery County Jail, thus leading the
officers to believe that they would not be didined for using excessive force and encouraging
them to do so. To prove a claim for municipabillity under this theory(1l) the existence of a
clear and persistent pattern of [illegal activity]; (2) notice or constructive notice on the part of the
[defendant]; (3) the [defendant’s] tacit apprbefthe unconstitutionalanduct, such that their
deliberate indifference in theirifare to act can be said to aomt to an official policy of
inaction; and (4) that the [defendant’s] custonswee “moving force” or direct causal link in the
constitutional deprivatiorDoe v. Claiborne Counfyi03 F.3d 495, 507 (6th Cir. 1996).

Plaintiff points to evidence froseven prior cases that support Misnell claim; Swink v.
Montgomery CountyWallace v. Montgomery Countldinin v. JohnsoyHopper v. Plummer
(Richardsom, Pate-Strickland v. Montgomery CounBvans v. Montgomery Countgnd

Guglielmo v. Montgomery Count{Doc #72, PID #2009-2012). Plaihnotes that of these
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seven cases he cites, five have been deaitie two are still pending before this cottbpper
(Richardsom andGuglielma (Doc #72, PID #2012).

Defendant claims that Federal Rulekvidence 408 forbids looking to these cases for
evidence of a pattern. However, Federal RifilEvidence 408 only limits the use of settlement
conversations “to prove or disp®the validity or amount of agfputed claim or to impeach by a
prior inconsistent statement,”itieer of which is the purposerfavhich it is offered here. See
ICONICS, Inc. v. Massard 92 F. Supp. 3d 254, 271 n.9 (D. Mass. 2016).

While the Court will not take judicial nat of these cases, Plaintiff may be able to
introduce evidence from these caige testimony regarding themtatl on the existence of a
pattern of practice. The Court will bifurcatettrial question of Eversole’s liability from the
existence of a pattern or prati Evidence of a pattern omgtice will only be presented if a
jury finds that Eversole has vaikd Plaintiff's righto be free of excessive use of force.
Intentional Infliction of Emotional Distress

Under Ohio law, the elements of a claim of IIED are:

“(1) the defendant intended to cauemotional distress or knew or
should have known that it®educt would result in serious
emotional distress to the pléfiit (2) defendant’s conduct was
outrageous and extreme beyond all possible bounds of decency and
was such that it can be considetgrly intolerable in a civilized
community; (3) defendant’'s condueas the proximate cause of
plaintiff's psychic injury; and (4plaintiff's emotional distress was
serious and of such a naturattino reasonable person could be
expected to endure it.”
Talley v. Family Dollar Stores of Ohio, In&42 F.3d 1099, 1110 (6th Cir. 2008) (quoting
Ekunsumi v. Cincinnati Restoration, In&20 Ohio App.3d 557, 698 N.E.2d 503, 506 (1997)).

“Serious” emotional distress mus¢ “severe and debilitatinglong, 193 F. App’x at 503. A
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reasonable juror could find that pepper sprayingstrained individuaineets the elements of
intentional infliction of emotional distress.
State Law Immunity for the State Law Claims of Assault and Battery

Defendants assert Sgt. Esele and Officer Lightner arentitled to immunity under
Chapter 2744 of the Ohio Revised Code fordfage law claim of battery. In Ohio, a police
officer is immune from liability in performing governmental function unless the officer's “acts
or omissions were with malicious purposebad faith, or in a waoh or reckless manner.”
O.R.C. § 2744.03(A)(6)(b). The Southern Dista€Ohio has recognized and discussed how

Ohio law defines the terms “malice,” “bad faith,” “wanton” and “reckless” in the context of
O.R.C. § 2744.03(A)(6)(b). See, e Gollin v. Stephensor2002 U.S. Dist. LEXIS 21573, S.D.
Ohio No. C2-00-494 (S.D. Ohio 2002). Allthfe terms involve conduct greater than mere
negligence. Se€ook v. City of Cincinnatil03 Ohio App. 3d 80, 658 N.E.2d 814, (1st App.
Dist. 1995).

The pepper-spraying of Wade would suppdrhding that Eversole acted with malicious
purpose, bad faith, wantonnessrecklessness in dealing with Exsan Such is not the case with
regard to Lightner. Lightner is entitléd immunity under Chapter 2744. The claims for
battery and assault agaifstersole may go forward.

Official Capacity Claims

Claims under 42 U.S.C. § 1983 are, in all ez$p other than name, claims against the

entity, not against individuais their official capacityKentucky v. Grahap#73 U.S. 159, 166

(1985). *“Official-capacity suits (...) ‘representlpmnother way of pleadg an action against

an entity of which an officer is an agentfafer v. Melg 502 U.S. 21, 25 (1991), quoting
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Monell v. New York City Dep't of Soc. Serd86 U.S. 658, 690 n. 55 (1978ssex v. County of
Livingston 518 Fed. Appx. 351, 354 (6th Cir. 2013). &Whthe governmental entity itself is
also a defendant, a claim against an official oplegee of the entity in #ir official capacity is
superfluous or redundarglocum v. City of Cleveland HeightJSDC Case No. 1:14-CV-00532,
2014 U.S. Dist. LEXIS 83700, *8 (June 19, 2014, N.D. Ohio). This pertains to all individuals
named as Defendants,

Sheriff Plummer is not liablfor any action taken in hiBersonal Capacity. The record
contains no evidence that SheRtummer was involved in any manneith the force utilized on
Wade. Plaintiff fails to make any statemerggarding allegationthat Sheriff Plummer
personally did anything in relatido the incident with Wade.

Similarly, Plaintiff has no evidence to edtab any claims against Defendant Landis.
SeeFrodge v. City of Newparb01 F. App'x 519, 532 (6th Cir. 2012) (“even if Simmons had
violated Plaintiffs' constitutional rights, theapervisory liability chims would still fail.

Plaintiffs argue that Hall, Morgan, andiikel ratified Simmons's conduct by failing to
investigate the incident and faig to discipline Simmons for maig an invalid arrest and using
excessive force. This is insufficient to makgervisors liable for their subordinates' conduct.
Plaintiffs must present evidence that Hall, Mamgand Kunkel ‘did moréhan play a passive
role in the alleged violation.... Supervisdigbility under 8§ 1983 cannot attach where the
allegation of liability is based upon a mere failure to &4ss v. Robinsori67 F.3d 1041, 1048
(6th Cir.1999)).

Conclusion
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Because there is no evidence Defendantteighehaved in an unreasonable manner and
because case law does not clearbaldssh that it is unconstitwthal to manipulate a detainee’s
wrists while trying to secure him indanair, Defendants’ motion to dismissG&RANTED with
respect to Lighter. Because it is clearly Bis&ed that an officer may not pepper spray a
restrained detainee and becakbsersole’s actions were unreasomalvhen viewed in a light most
favorable to Plaintiff Defendants’ motion i®ENIED with respect to Eversole. Because there
is evidence that would support ading of malice against Eversolaut not Lightner, and because
Eversole’s actions could be foundgimock the conscience, the motiolGRANTED with regard
to the state law claims against Lightner, BENIED with regard to the state law claims against
Eversole. Becaussupervisory liability undr § 1983 cannot attachhere the allegation of
liability is based upon a meffailure to act, the motion ISRANTED with regard to Landis.
Because Plaintiff agrees that he has no coaspiclaim or spoliation claim, the motion is
GRANTED with regard to these claims. Becausamiff has evidence that, if believed, would
constitute a pattern gractice violating rightsDefendants’ motion iI®ENIED with respect to
Plaintiff's Monell claim.

DONE andORDERED in Dayton, Ohio, this Tuesday, December 4, 2018.

¢Thomas M. Rose

THOMAS M. ROSE
UNITED STATES DISTRICT JUDGE
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