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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

JEFFREY ANTONIO BROWN
Pditioner, . Case No03:17<v-080

- VS - District Judgerhomas M. Rose
Magistrate Judge Michael R. Merz

CHAE! HARRIS, Warden
WarrenCorrectional Institution

Respondent.

SUPPLEMENTAL REPORT AND RECOMMENDATIONS

This habeas corpus case under 28 U.S.C. § 2254 is before theoGoBdtitioner's
Objections (ECF No. 29) to the Magistrate Judge’s Report and Recommendatonshezwling
dismissal of the Petition with prejudice (ECF No. 26). JURlgee has recommitted thase for

reconsideration in light of the Objections (Recommittal Order, ECF No. 30).

The Statute of Limitations

The Report recommends that Grounds One through Eighteen of the Petition beedismiss

as barred by the statute of limitatioflSCF No. 26, PagelD 36126). This was based on a

determination, urged by Respondent, that the statute of limitations expired in 2010 agtditre P

! Spelling corrected from prior pleadings.
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was not filed until 2017 (Return, ECF No. 14, PagelD 2973). In contrast, Brown clainméhe t
runs from his 2014 resentencing because “the entry of a new judgment norsetbthe statute
of-limitations clock,” (Objections, ECF No. 29, relying bmre Stanse]l828 F.3d 412 (6th Cir.
2016), andCrangle v. Kelly 838 F.3d 673 (BCir. 2016).

While the Magistrate Judge relied &tansellto find on initial review that the instant
Petition was not second-successive, that does not settle the statute of limitations que$tien
opinion inStanselreaffirmed the continued validity &achman v. Bagley87 F.3d 979 (BCir.
2007), andRashad v. Lafler675 F.3d 564 (BCir. 2012), that the statute runs from conclusion of
direct review; here, Bran challenged the absence of advice on-pelstase control in a collateral
attack, not on direct review. Althoug@rangleis to the contrary, as the Warden notes, a published
decision of the Sixth Circuit (i.e., boBachmarandRashag cannot be overrall by a later panel,
but only by the Sixth Circuit sitting en banc or by the United States Supreme(Retutn, ECIF
No. 14, citingSalmi v. Secretary of HH374 F.2d 685, 689 {6 Cir. 1985) To the same effect,
sedJnited States v. Elp@74 F.3d 885, 891 {6Cir. 2014);Darrah v. City of Oak Park255 F.3d
301, 309 (& Cir. 2001). Jackson v. Lazarof2016 U.S. App. LEXIS 23592 {6Cir. Nov. 21,
2016).

Even if Crangle were controlling law on the statute of limitations question, it is
distinguishable from this casecause Brown did not rece@enew worseghanbefore sentence
in the resentencing. Instead, he received oral notification of thgdmepostelease camol term
and written confirmation of that oral notification. This was the same senteneal legiginally

received
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Ground Nineteen: Physical Presence at Re-Sentencing Hearing

In his Nineteath Ground for Relief, Brown complains that his constitution al rights were
violated when he was, over his objection, not conveyed to be present in person-a¢hismeing
hearing. The Report considered this claim on the merits and found that the SestocidIoiurt
of Appeals’ decision on this claim was not an objectively unreasonable applicatiom refevant
Supreme Court law, particular§nyder v. United State®91 U.S. 97 (1934)(Report, ECF No. 26,
PagelD 3626-2P

In his Objections, Mr. Brown discusses again the reasons why he wanted tcdm@ pre
(ECF No. 29, PagelD 3651). Essentially because the matters he sought to raissnimvesss
not appropriate for the limited purpose of theseamtencing hearing or t&use they could be
adequately presented in writing, the Magistrate Judge remains unper&rade suffered any

prejudice from not being present.

Ground Twenty: Denial of Equal Protection Regarding Post-Release Control

In his Twentieth Ground for Relief, Brown claims he was denied equal protectiba of
laws when the Second District overruled one of his assignments of error on the bessjaditata.
The Report recommended dismissing this claim because “Brown has not explaindgteow t
can lave been any equal protection violation in the March 2006 proceeding, nor did he present t
claim to the Ohio courts as a federal constitutional claim.” (Report, ECF Noag@él0?3630).
Brown objects that he “inadvertenttyade a typographical errahile typing this Ground

in his Petition . . . .The word Ohio and Federal Criminal Rule 43 is what should be the claim. This
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Court must construe this error in Brown'’s favor.” (ECF No. 29, PagelD 3652.)

The Twentieth Ground for Relief as it reads in thitiea is:

Petitioner was depved of his Federal Rights td.iberty, Due
Process and Equal Protection of Law when the Court of Appeals
ruled Petitioners’ [sic] assignment of error as res judicata where the
trial court termination entry violated Federal Criminal Rule 43(A)
as it exited [sic] in law on March 9, 2006, as the five-year period of
postrelease control reflected in the entry was not pronounced in the
presence of Petitioner at his original sentencing hearing.

(Petition, ECF No. 1.)

The Report had analyzed this claim as being made under Fed. R.FCri#i3 As the
Magistrate Judganderstand the Objections, Brown is claiming thabiéted Ohio R. Crim. P.
43(A) by mistake. That is a credible claim since his assignmentaofaar direct appeahcluded
the Ohio Rule. But construing the Petition as including a clamemu@ho Rule 43(A) desnot
change the result. Assuming the trial court did fail to follow Ohio Criminal Rgjl¢hét would
not state a claim under the United States Constitutiéiailure to abide by state law is not itself
a constitutional violation.Roberts v. City of Trqy773 F.2d 720 (B Cir. 1985). Violation by a
State of is own procedural rules does not necessarily constitute a violation of due pBatess.
v. Sponberg547 F.2d 325 (BCir. 1976); Ryan v. Aurora City Bd. of Edy&40 F.2d 222, 228
(6" Cir. 1976). “A state cannot be said to have a federal due pralokgation to follow all of its
procedures; such a system would resulthe constitutionalizing of every state rule, and would

not be administrable.Levine v. Torvik986 F.2d 1506, 1515 {(6Cir. 1993, cert. denied 509

U.S. 907 (1993).



Ground Twenty-One: Re-Sentencing Without a De Novo Sentencing Hearing

In his TwentyFirst Ground for Relief, Browalleges he was entitled to @lfde novo re
sentenaig hearing, instead of a mere oral advisement of theyBaepostrelease control term.

In denying relief on this claim, the Second District reliedStette v. Fischerl28 Ohio St. 3d 392
(2010), which set the parameters of progegsifor re-sentencing upon eemandto correct an
error in imposition of postelease control. Brown argued that applicatioRistherto his case
violated theconstitutional prohibition on ex post facto laws, relyinguifier v. Florida, 482 U.S.

423 (1987).

The Report recommended dismissing this claim becMier dealt witha change in
sentencing law made retroactive by the Florida legislaund&ischerinvolved no such legislative
change (ReporEECF No.26,PagelD3631-32.) Brown objectnd directs th€ourt’s attention
to the argument isupport of this ground made in his Memorandum in Support of Jurisdiction in
the Ohio Supreme Court (State Court Recd&@F No. 13-3 at PagelD 1930-31) In that
Memorandum, imddition toMiller, supra, Brown citesRogers v. Tennessé&S2 U.S. 451 (2001);
Bouie v. South Carolind78 U.S. 347 (1964&ndWeaver v. Grahani50 U.S. 24 (1981).

Bouie v. City of Columbja&878 U.S. 347 (1964), involved a lunch counteirsib protest
racial segregation. IBouiethe Supreme Court struck down as unconstitutional a new judicial
construction of a trespass statute which applied it to persons who failed to $¢a@neeadter notice,
as opposed to the prior construction, in which it applied only to those who received notice prior to
entry. InBouie the South Carolina Supreme Court had, by a new interpretation of the trespass
statute which it applied retrospectively, made criminal conduct which was innolentitwvas

done: remaining in a place of public accommodation after being asked to leave when one had had
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no notice before entering the store that one was unwanted. That is the most radiagillyounf
of retrospective state action: criminalizing primary conduct when it is too latedmsubject to
conform his conduct to the prohibition.

However, inRogers v. Tennessex82 U.S. 451 (2001), the Court distinguisBediieand
held that the Due Process Clause does not incorporate as tadizatd gecisionmaking all the
restrictions imposed on state legislatures byEkdost FactdClause. InRogersthe Tennessee
Supreme Court, as an act of comnrtaw lawmaking, (1) abolished the commlanv rule that the
death of an assault victim withinyaar and a day after the assault is a prerequisite to a homicide
prosecution and (2) applied the abolition to uphold the murder conviction in that case veltiere de
occurred fifteen months after the assault. The United States Supreme Courthiphetdition,
holding that the retroactive abolition of the y@ada-day rule did not violate Rogers’ due process
rights. InRogersthe Court described the situations to which it had apgleede

Those decisions instead have uniformly vieviediieas resticted

to its traditional due process roots.daing so, they have applied
Bouie's check on retroactive judicial decisionmaking not by
reference to thex post fact@ategories set out @alder [v. Bull,3

Dall. 386, 1 L. Ed. 648 (1798)], but, rather, in accordance with the
more basic and general principle of fair warning tBauie so
clearly articulated. See, e.tnited States v. Lanieb620 U.S. 259,
266, 137 L. Ed. 2d 432, 117 S. Ct. 1219 (1997) ("Due process bars
courts from applying a novel consttiom of a criminal statute to
conduct that neither the statute nor any prior judicial decision has
fairly disclosed to be within its scopeNtarks v. United State430

U.S. at 191-192 (Due process protects against judicial infringement
of the "right to &ir warning"” that certain conduct will give rise to
criminal penalties)Rose v. Locke423 U.S. 48, 53, 46 L. Ed. 2d
185, 96 S. Ct. 243 (1975) (per curiam) (upholding defendant's
conviction under statute prohibiting "crimes against nature"
because, unli&inBouig the defendant "[could] make no claim that
[the statute] afforded no notice that his conduct might be within its
scope");Douglas v. Buder412 U.S. 430, 432, 37 L. Ed. 2d 52, 93
S. Ct. 2199 (1973) (per curiam) (trial court's construction aietime
"arrest” as including a traffic citation, and application of that
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construction to defendant to revoke his probation, was

unforeseeable and thus violated due procé&&s)e v. Washington

405 U.S. 313, 316, 31 L. Ed. 2d 258, 92 S. Ct. 993 (1972) (per

curiam) (reversing conviction under state obscenity law because it

did "not give fair notice" that the location of the allegedly obscene

exhibition was a vital element of the offense).
532 U.S. at 460. Weaver like Miller, involved a Florida statute ade retroactive by the
legislaure.

None of this case law suppis Brown's claim. Fischerdid not expad basic criminal
liability at all. Instead it clarifiesvha disposition the Ohio courts must make of cagesre post
release control was nptroperly imposed. This clarification cannot be said to violate angone
right to fair notice of what condtithe State wilpunishcriminally. To put it another way, a person
in Brown’s position has no relianagterestin a particular interpretation of what must be done on

remandin a postrelease control case; mmimary (on the streé) conduct of the criminal

deferdant can possibly baffected by this change.

Miscellaneous Objections

1. Brown objects that he “never received a copy of his Petition back afténgrtaithe Court

from this institition.” (ECF No. 29, PagelD 3638.) When he brought this Clerk’s attention, the
Clerk responded by letter on April 13, 2017, that the Clerk “does not returrsttimged copies

of any document filed in our court unless the filer supplies an extra copgrmsamp and return.”
(PagelD 3656). Having said nothing about the matter for ten months , Brown now objects that
“[p]ursuant to [28 U.S.C.] § 2250 Brown is entitled to have the Clerk furnish to the petitioner

without cost certified copies of such documents or parts of the record on fileafiitesas may
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be required by order of the judge before whom the application is pending.” That is ateaccura
guotation of the statute, part of Chapter 153 on habeas corpus, enacted wh@48/erything

filed in the Clerk’s Office was filed on paper. In common with other federalscthudughout

the country, this Court adopted electronic filing in 2003. In its Ordehrswver in this case, the
Courtrequired the Respondent to furnish Mr. Brown with a copy of the state court record and of
course Respondent is also required to furnish Brown with a pa per copy of everythiag.hBdi

Brown has never sought or obtained an order from this judge to furnish him with a doigy of
own Petition. 8§ 2250 does not require the Clerk to furnish any paper without a court order. Since
he never requested such an order, Brown’s objection on this point is not well taken.

2. Brown objects that the Report says he was sentenced by Judge John Kessler wdgen he w
in fact sentenced by Judge Richard S. Dodge, citing the State Court RedeidpEL37, PagelD

2900. This first page of the trial transcript shows Judge Dodge as a visiting ldedmad been a
regularserving judge of the Montgomery County Common PleasrtQmtil his retirement and
appaently had been appointed by the Ohio Supreme Court to sit in Judge Kesslel’'s Btea
objection is well taken, but immaterial.

3. Brown objects to the statement that the “Second District held Judge Kesslerdohohe
failing to orally advise Brown of the fivgear term of postelease control.” Brown says the
Second District did not mention any judge by name. That is correct, but immaterial.

4, Brown objects to the conclusion that the supposed new evidence he@thatishe claims
would satisfy the actual innocence gateway and permit equitable tolling ofttite sfdimitations

in fact does not satisfy the standardvadQuiggin v. Perkins569 U.S. 383 (2013). Nevertheless,

he does not point in the Objections to any “new evidence” other than that outlined in the Report

(ECF No. 26, PagelD 3625) or show how any of those facts constitutes new evidence within the
8



meaning oMcQuiggin

5. Brown objects in general to dismissal because he was not appointed counsel to assist him
and has not been given an evidentiary heafjections,ECF No. 29, PagelD3653). This

Court’s Criminal distice Act Plan does not provide for appointment of counsel in habeas corpus
cases unless avidentiaryhearing is held. Brown does not specify what evidence he would have
presentect such a hearing. Pesgation of new evidence in habeas corpus beyond that evidence
head by the state courts when they decided the claims in question is generally forbidden.

Cullen v. Pinholster563 U.S. 170 (2011).

Conclusion

Having reconsidered the case in light of tBéjections, theMagistrate Judgeagain
respectfully recommends that the Petition be dised with prejudice, that Brown be denied a
certificate of appealabilityand that this Court certify to the Sixth Circuit that an appeal would not

be taken in good faith.

February 8, 2018.

sl Michael R. Merz
United States Magistrate Judge



NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(b), any party may serve and file specific, writteticoigeo the
proposed findings and recommendations within fourteen days after being wétvéds Report
and Recommendations. Pursuant to Fed. R. Civ. P. 6(d) etiglps extended to seventeen days
because this €port is being served by mail. Such objections shall specify the portions of the
Report objected to and shall be accompanied by a memorandum of law in support of tfeebject
If the Report and Recommendations are based in whole or in part upon matters occurciogl of re
at an oral hearing, the objecting party shall promptly arrange for theripdingcof the record, or
such portions of it as all parties may agree upon or the Magistrate Judge sidg@cient, unless
the assigned District Judge otherwise directs. A party may respond to anotifer gigections
within fourteen days after being served with a copy thereof. Failure to makaiaigein
accordance with this procedure may forfeit rights on apfeal United States v. Walte88 F.2d
947, 949-50 (6th Cir. 1981Thomas v. Arpd74 U.S. 140, 153-55 (1985).
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