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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

JEFFREY ANTONIO BROWN
Pgditioner, . Case No03:17<cv-080

- VS - District JudgeThomas M. Rose
Magistrate Judge Michael R. Merz

CHAE HARRIS, Warden
WarrenCorrectional Institution

Respondent.

SUBSTITUTED REPORT AND RECOMMENDATIONS

This habeas corpus case under 28 U.S.C. § 2254 is before the GouPetitioner
Brown’s Objections (ECF No. 38) to the Magistrate Judge’s Second Supplemeptat Bnd
Recommendations (ECF No. 34). Judge Rose has recommitted the case for retionsidera
light of the Objections (ECF No. 39). For the reader’'s convenience, all kagisudge
analysis and recommendations will be combined in this Substituted Report so thRepaots

need not be separately consulted.

Procedural History

This case arises out of incidents that occurred at the Dayton Motor Hotel on M8&y 15
2005. In September 20Q%he Montgomery County Grand Jury reindicted Brown on count

of aggravated robbery with a firearm specification, two counts of feloniousliassi firearm
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specifications, one count of having weapon while under disability, one count of tampehing wit
evidence, one courtdf kidnapping with a firearm specification, and one count of aggravated
burglary with a firearm specificationState Court Record, ECF No. 13, PagelD 54t xa jury
trial in February 2006, Brown was convicted of both counts of felonious assault, aggravated
burglary with the firearm spedaiftion, having weapons under disability, aadnpering with
evidence.Id. at PagelD 556 After motions for new trial and acquittal were denied, Judge John
Kessler, to whom the case was then assigned, sentenced Brown to a total of nemteard y
imprisonment.

Brown appealed to the Second District Court of Appeals which affirrS¢ate v. Brown,
No. 21540, 200:0hio-2098, 2007 Ohio App. LEXIS 1954 2Dist. Apr. 27, 2007), appellate
jurisdiction declined, 115 Ohio St. 3d 1421 (2007).

In August 2007, Brown filed an application to reopen his direct appeal under Ohio R.
App. P. 26(B) to raise a claim of ineffective assistance of appellate counsdl drashe
omission of seven assignments of errdhe Second District denied the application as untimely
and the Ohio Supreme Court denied review (State Court Record ECF No. 13, Pagdb, 755
804).
Several months later Brown filed a delayed petition for -poswiction relief under Ohio
Revised Code § 2953.21By this time Judge Kessler had retired and beptaced by Judge
Mary Wiseman. She denied the postviction petition February 7, 2008 (Decision, State Court
Record ECF No. 13, PagelD 870-73he Second District affirmed the denial and the Ohio
Supreme Court again denied revield. at PagelD 929-33, 969.
On December 22, 2008, Brown filed a Petition for Writ of Habeas Corpus in this Gusirig

fifteen grounds for relief. Brown v. BrunsmanCase No. 3:08v-477 (“Brown I'). District



Judge Timothy Black dismissed the Petition and denied aicattifof appealability in May
2012 @Brown I, ECF No. 78). The Sixth Circuit Court of Appeals also denied a certificate of
appealability near the end of 201@minating the first habeas case.

From that point forward, Brown raised a number of claimsifierént ways generally

addressing assertetkficiencies in the Common Pleas Court’s judgment entilye history of
theseefforts, all of which were madpro se is detailed in the Return of Writ (ECF No. 14,
PagelD2953-62). Only one of these efforts b® any frui favorable to Brown’s position:on
appeal fromdenial of Brown’s May 3, 2012, Motion tdacate \oid Judgment, the Second
District held Judge&essler had erred in failing to advise Browrally of the fiveyear term of
postrelease control tavhich he would be subject when he completed his term of imprisonment.
State v. BrownNo. 25653 (29 Dist. Jun 13, 2014)(ECF No. 13, PagelD 15®) The case was
remanded so thahe oral advice could be givend. at PagelD 15780n July 11, 2014, Judg
Wiseman gavéBrown the required otaadvice (Memorialized at State Court RecpECF No.
13-3, PagelD 20335). She also entered an Amended Termination Entry with theybee
PRC term in it.l1d. at PagelD 20282. Although Brown appealed, the Secdbistrict affirmed
and the Ohio Supreme Court again denied review (State Court Record, ECF3®dg:ID
2111-20, 2207).

Brown filed this, his second habeas corpus application, on March 9, 2017 (ECF No. 4).
He pleads the followingventy-onegrounds or relief:

Ground One: Sixth and Fourteenth Amendment Violation to a
Speedy Trial and Speedy Sentencing.

Supporting Facts: Petitioner was arrested on July 11, 2005.
Petitioner was indicted on August 9, 2005. Petitioner plead [sic]
“not guilty” at a preliminary hearing. Petitioner Filed a motion to
dismiss for speedy trial violation on December 9, 2005, however,



the court denied the motion. Petitioners’ [sic] trial was not
complete until officially convicted and sentenced on July 11, 2014.

Ground Two: Pettioner was denied access to the Court in
violation of the First and Fourteenth Amendment.

Supporting Facts: Petitioner signed a cash slip for postage and
deposited said cash slip and Notice of Appeal into the institutional
mail system, however, said naiof appeal did not make it to the
court in a timely fashion. Once Petitioner placed the mail in the
mail system it was out of his hands. Nevertheless, Petitioner lost
his right to appeal the trial court’s decision and entry.

Ground Three: Petitioner waglenied his rights to the Clauses of
Due Process and Equal Protection when Petitioners' [sic] Motion to
Dismiss was found to be considered a jwstviction relief
petition.

Supporting Facts: Petitioner filed a Motion to Dismiss requesting
an evidentiary garing of the trial court[']s denial of the December
9, 2005 motion, because there had nofsiig a final judgment of
conviction and sentence rendered in the case.

Ground Four: The trial court failed to dispose of all charges
pending against Petitionar the single case before the trial court's
judgment with respect to any charge was final.

Supporting Facts: Petitioners' [sic] conviction and sentence was
not completed until July 11, 2014. Petitioner filed a Motion for
Reconsideration of a denial of a speedy trial violation. However,
the motion was filed before a final judgment was rendered.

Ground Five: Petitioners' [sic] rights to the Federal Due Process
Clause was violated when the Ohio Court of Appeals failed to
comply with App.R. 12(A)(1)(c).

Supporting Facts: The Court of Appeals passed on Petitioners'
[sic] first assignment of error on page 2 of the Petitioners' [sic]
Motion to Vacate. See Statement of the facts on pag8spf6
Memorandum In Support of Jurisdiction, Case No. 2013-0553.

Ground Six: Court of Appeals violated Federal Due Process of
Law and Fundamental Fairness of the proceedings when it failed to
vacate the sentence it considered illegal.



Supporting Facts: The trial court's termination entry reflected a
sentence that was not pronounced in the presence of the Petitioner.
The appellate court recognized that the sentence is illegal,
however, refused to vacate the sentence and void entry.

Ground Seven: Court of Appeals denied Petitioner Equal
Protection of the Law when it denied Petitioners' [sic] Motion for
Reconsideration of the appellate court's January 8, 2013 decision
and entry.

Supporting Facts: Petitioners' [sic] termination entry did not
reflect the manner of conviction or a sentence for all the charges
like other defendant'showever, the court failed to vacate
Petitioners' [sic] judgment of conviction and sentence, as the law
existed at the time Petitioner was tried and sentenced.

Ground Eight: Court of Appeals lacked subjectatter
jurisdiction and violated Petitioners' ¢fiFederal procedural due
process rights when it heard an appeal and decided the trial court
imposed a sentence on each count in accordance to law.

Supporting Facts: The trial court failed to sentence Petitioner on
each and every charge in accordance tini@al Rule 32, and
modified the trial court termination entry to reflect a fivear
sentence of postlease control outside of the presence of the
Petitioner.

Ground Nine: Where a Court of Appeals hears and decides a case
in which it lacked subjeatater jurisdiction, that Courts' [sic]
proclamation is void and must be vacated.

Supporting Facts: The court of appeals heard Petitioners' [sic]
appeal on April 27, 2007, however, said court remanded
Petitioners' [sic] case back to the trial court in 20fbt
resentencingPetitioners' [sic] sentence was not a final sentence at
the time it was appealed to the appellate court.

Ground Ten: Petitioner was deprived of his liberty, and his rights

to the Federal due process and equal protection clauses when the
appellate court denied Petitioners' [sic] Motion to Vacate
Judgment, where it lacked jurisdiction over the sukjeatter to
review the merits of the appeal and affirm the trial court judgment
where the trial court's termination entry fails to include a
conviction and a sentence required by law.



Supporting Facts: Petitioner reallege[s] and incorporate[s] by
reference supporting facts from Grounds HNiee, and the
statement of the facts from pagesll of Petitioners' [sic]
Memorandum in Support of Jurisdiction, Case No. 2013-1921.

Ground Eleven: Petitioner was denied due process and equal
protection of Federal law when it denied Petitioner relief where it
granted relief to others, in the same situation.

Supporting Facts: The court of appeals after deng Petitioner
relief on April 17, 2013 held in State v. Johnston, 2d Dist.
Montgomery No. 25652, 2013hio-4401, that State v . Sanchez,
2d Dist. Greene 2006A-154, 20090hio-813, is law when the
trial court fails to dispose of each charge in the defatisl case.

Ground Twelve: Petitioner was denied Fundamental Fairness of
the proceeding and the appellate court abused it judicial discretion
when it failed to certify the record to the Ohio Supreme Court for
review and final determination pursuant to i&lg IV, Section
3(B)(4).

Supporting Facts: Petitioner reallege[s] and] incorporate[s] by
reference the statement of the case, and statement of the facts of
Petitioners' [sic] Memorandum in Support of Jurisdiction [sic],
pages, 6-9, in Case No. 2014-0254.

Ground Thirteen: Sixth and Fourteenth Amendment violation to
Criminal Rule 43(A), where sentence was not pronounced in the
presence of Petitioner.

Supporting Facts: Petitioners'[sic] termination entry differed
from the sentence pronounced from the bench by the trial judge.

Ground Fourteen: Motion to Dismiss was an interlocutory order
where a sentence remains to be imposed for a final judgment of
postrelease control as the law existed prior to the effective date of
R.C. § 2929.191.

Supporting Facts: Petitioner filed a motion to dismiss for speedy
trial. The trial court denied the motion Petitioner appealed the
judgment. The court of appeals affirmed. Petitioners' [sic] trial
court judgment did not become final until July 15, 2014. However,
Petitionerfiled a Motion for Reconsideration of the trial court's
denial of the speedy trial motion prior to the judgment becoming
final.



Ground Fifteen: Petitioner was deprived of his liberty without
due process of law when the appellate court overruled Petgloner
[sic] Motion to Vacate Judgment relying on a previous judgment
that citedState v. Fischer128 Ohio St.3d 92 where Petitioner
raised a Crim.R. 43(A) due process violation where sentence was
not pronounced in the presence of the Petitioner at the sergen
hearing but was later modified in the termination entry journalized
on March 9 2006 as the law existed at the time of the entries
journalization.

Supporting Facts: Petitioner reallege[s] and incorporate[s] by
reference the statement of the case and facts on pagesf 5
Petitioners' [sic] Memorandum in Support of Jurisdiction filed
April 11, 2016 in Case No. 2016-0535.

Ground Sixteen: Petitioner was deprived of his liberty without
Equal Protection of the l.aw when the appellate court overruled
Petitoners’ [sic] Motion to Vacate, Application for
Reconsideration, and Motion for leave to Amend Application for
Reconsideration after it determined the March 9, 2006 termination
entry sentence of pestlease control was void as the trial court
failed to vebally advise Mr. Brown as to the fiweear mandatory
nature of the postelease control.

Supporting Facts: Petitioner believes that a Miscarriage of Justice
has taken place. Petitioner reallege[s] and incorporate[s] by
reference the supporting facts ino@nd Fifteen.

Ground SeventeenPetitioner was deprived of his liberty without
due process when the appellate court failesli'osponteéhreshold
address the jurisdictional matter.

Supporting Facts: Petitioner believes that the appellate court is
required by law to determine whether the trial court's termination
entry is a final appealable order as the law exist at the time the
entry is appealed whether either party raise a jurisdictional issue or
not.

Ground Eighteen: Petitioner was deprived of his &ty without

due process of law where the trial court's March 9, 2006
termination entry was an interlocutory judgment/interlocutory
order until finalized on July 11, 2014, and the appellate court's
affirmation of the trial court's termination entry on A@7, 2007
was an interlocutory appeal until finalized on said date.



Supporting Facts: Petitioner reallege[s] and incorporate[s] by
reference page 13 of Memorandum in Support of Jurisdiction, Case
No. 20160535. Petitioner also reallege[s] supportingtsaand
incorporate[s] by reference Ground Fifteen.

Ground Nineteen: Petitioner was deprived of his Federal Rights
to Liberty, Due Process and Equal Protection of the Law when the
Court of Appeals overruled Petitioner's request to be conveyed to
be physicy present at resentencing hearing and where he
objected to the hearing proceeding by video conference.

Supporting Facts: Petitioner reallege[s] and incorporate[s] by
reference as supporting facts page8,adf the statement of the case
and facts of Memrandum in Support of Jurisdiction, Case No.
2016-0083.

Ground Twenty: Equal Protection of the Law when the Court of
Appeals overruled Petitioners'idp assignment of error as res
judicata where the trial court termination entry violated Federal
Criminal Rule 43(A), as it exi[s]ted in law on March 9, 2006, as
the fiveyear period of postelease control reflected in the entry
was not pronounced in the presence of Petitioner at his original
sentencing hearing.

Supporting Facts: Petitioner reallege[s] anthcorporate[s] by
reference as supporting facts the supporting facts of Ground
Nineteen.

Ground Twenty One: Petitioner was deprived of his Federal
Rights to Liberty, Due Process and Equal Protection of the Law
when the Court of Appeals overruled Petitimmgsic] assignment

of error where the trial court imposed poslease control without
conducting a de novo sentencing hearing mandated by decisions of
the Ohio Supreme Court.

Supporting Facts: Petitioner reallege[s] and incorporate[s] by
reference asupporting facts pages, 42 of Proposition of Law
No. Ill of Memorandum in Support of Jurisdiction in Case No.
2016-0083.

(Petition, ECF No. 4, PagelD 265-87.)

Analysis



Is the Petition Seconedor-Successive?

The instant Petition is Brown’s secemdtime habeas application attacking his current
custody and arising out of the same conviction. Respondent argues that tbha Betdgcond-or-
successive and therefore Brown requires permission from the Sixth Circuit 281d&S.C. §
2244(b) before he can proceed (Return of Writ, ECF No. 14, PagelD 2967-70).

Upon the filing of a habeas petition, Rule 4 of the Rules Governing 8§ 2254 Casesrequire
the Court to make an initial analysis to determine “[i]f it plainly appears fiee petition and
any attachecaexhibits that the petitioner is not entitled to relief in the district court,” in which
case “the judge must dismiss the petition and direct the clerk to notify the peftitioner.

In performing the initial review in this case, the Magistrate Judge nb&grior case
(Brown ), but also noted the Amended Termination Entry and initially concluded Brown’s
“situation parallels that of the petitionerlimRe Stanseli828 F.3d 412 (BCir. 2016).” At least
for purposes of initial review, the Magistrate Judge concluded, on the b&tianskll that the
Petition was not secorar-successive and could proceed (Order for Answer, ECF No. 5, PagelD
513-14).

Respondent submits this was error and the case should be transferred to tha@ixth C
underin re Sins, 111 F.3d 45 (B Cir. 1997)(Return, ECF No. 14, PagelD 2988). The
Warden distinguisheStansellon the grounds that in that case the amended judgment imposed
the fiveyear postelease control (which is mandatory under Ohio law), whereas here the
original Termination Entry included that term and it was only the oral advigemh@ostrelease

control that had to be addett.



The Magistrate Judge finds the distinction unpersuasiveStdnsell the Sixth Circuit
focused on the judgment on whiclihabeas petitioner was in custody, a judgment rendered after
the appellate court had remanded the case “for the limited purpose of prapesiyng and
imposing upon Stansell the requisite period of postrelease conBtdrisell 828 F.3d at 414.
The caurt also noted that the Supreme Court had similarly focused on the judgment in place in
deciding that a petition attacking a different judgment from a prior habeas &pplicas not
secondor-successive. Id. at 415, citing Magwood v. Patterson561 U.S. 320 (2010).
Essentially, the @urt determined that where there is a successive judgment, a $edond
habeas petition inot secondor-successive. liKing v. Morgan 807 F.3d 154, 1567 (6" Cir.
2015), the Sixth Circuit extendédagwoodto challemyes to a conviction using a judgmdrased
approach.

In this case, Judge Huffman did not just orally advise Brown of the PRC term;sshe al
filed an Amended Termination Entry which included the fpear term. Under thmagwood
judgment-based approach, Brown'’s instant Petition is not secoswcoessive because it attacks
the Amended Termination Entry.

Respondent also arguSsanselincorrectly interprets both 28 U.S.C. § 2244(b) and Ohio
law (Return, ECF No. 14, PagelD 2969). It is appropriate fov\taeden to preserve that issue
for appeal, but that is a decision for @@ bancSixth Circuit or the Supreme Court. This Court

must followStansell

Are the First Eighteen Grounds Untimely?

Respondent asserts Brown’s First through Eighteenth GrowndRelief are barred by

10



the oneyear statute of limitations for habeas petitions enacted in the Antiterrorism aotivEff
Death Penalty Act of 1996 (the "AEDPA") and codified at 28 U.S.C. § 2244(d). Thatesta
provides:

(d)(1) A l-year period of limiation shall apply to an application

for a writ of habeas corpus by a person in custody pursuant to the
judgment of a State court. The limitation period shall run from the
latest of—

(A) the date on which the judgment became final by the
conclusion of direct review or the expiration of the time
for seeking such review;

(B) the date on which the impediment to filing an
application created by State action in violation of the
Constitution or laws of the United States is removed, if
the applicant was preventddom filing by such State
action;

(C) the date on which the constitutional right asserted was
initially recognized by the Supreme Court, if the right has
been newly recognized by the Supreme Court and made
retroactively applicable to cases on collateral review; or

(D) the date on which the factual predicate of the claim or
claims presented could have been discovered through the
exercise of due diligence.
(2) The time during which a properly filed application for State
postconviction or other collaterateview with respect to the

pertinent judgment or claim is pending shall not be counted toward
any period of limitation under this subsection.

Respondent calculates the date on which Brown’s conviction became final on direct
review as the ninetieth dayfter the Ohio Supreme Court declined jurisdiction of the direct
appeal from the Second District. That occurred on October 3, 2007 (Entry, State Coud: Rec

ECF No. 13, PagelD 733 The time for seeking review by certiorari in the United Srates

! Two file stamps appear on that page. The October 3 stamp is for filing Ghith&upreme Courthe October 23
11



SupremeCourt expired ninety days later on January 2, 2008. The statute began to run the next
day and expired January 3, 2009, unless tolled. The Warden concedes tolling during the
pendency of Brown’s 26(B) application to reopen his direct appeal and his petitiposor
conviction relief, but notes Brown had no collateral attack pending at all during 200.0n(Re

ECF No. 14, PagelD 2972). The pendency of his first habeas petition during that time does not
toll the statute.Duncan v. Walker533 U.S. 167, 1882 (2001). Based on this calculation, the
Warden concludes the statute expired long before Brown filed the instant Petition.

The original Report and Recommendations recommended that Grounds One through
Eighteen of the Petition be dismissed as barretthéptatute of limitations (ECF No. 26, PagelD
361726). This was based on a determination, urged by Respondent, that the statute of
limitations on these claims expired in 2010 and the Petition was not filed until 2017 (Return,
ECF No. 14, PagelD 2973)n contrast, Brown claimed in his first set of objections that the time
runs from his 2014 resentencing because “the entry of a new judgment normabythese
statuteof-limitations clock,” (Objections, ECF No. 29, relying émre Stanse)l828 F.3d 412
(6" Cir. 2016), andCrangle v. Kelly 838 F.3d 673 (BCir. 2016).

The Supplemental Report relied Bachman v. Bagley87 F.3d 979 (BCir. 2007), and
Rashad v. Lafler675 F.3d 564 (B Cir. 2012), for the proposition that the statute of limitagion
runs from conclusion of direct review, not collateral review as here. The SuppéérReport
recognized thaCrangle v. Kelly 838 F.3d 673 (BCir. 2016), was to the contrary, but noted that
a Sixth Circuit panel cannot overrule the published decision of a prior panel arCrdahgte

was, in any event, distinguishable (ECF No. 31, PagelD 3659). Brown objected (ECF No. 32,

stamp is for filing with the Montgomery County Clerk of Courts.
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PagelD 366%6).

To resolve this statute of limitations question, we must recur to the procedurgy.histo
The incidents in suit occurred at the Dayton Motor Hotel on Mag6,52005. Out of those
incidents, the Montgomery County grand jury indicted Brown (State Court Record, &CRBN
PagelD 541) In February 2006a jury convicted Brown on two counts of felonious assault,
aggravated burglary with a firearm specification, having weapons while under disadnd
tampering with evidencad. at PagelD 556and Judge Richard Dodge sentenced Brown to
nineteen years’ imprisonment. Direct appeal, an untimely petition foicposiction relief, and
an untimely Ohio App. R. 26(B) application, as well as an initial federal asalserpus
application provided no relief. Brown then began a series of collateral attadks G@ormon
Pleas judgment entry (See Return of Writ, ECF No. 14, PagelD-@3530n May 3, 2012, he
filed a Motion to Vacate Void Judgment Where Sentence is Contrary to Law Ghate
Record, ECF No. 13, PagelD 1423et seq) Judge Mary Wiseman denied the Motion and
Brown appealed.
On appeal Brown claimed that the March 9, 2006, sentencing entry

is void because he did not receive oral notification of the duration

of postrelease control. According to him, even if the sentencing

entry recites the length of peslease control, that aspect of his

sentence redins illegal and unenforceable because the trial court

did not .mention the number of years [of postase controlht

sentencing.
State v. Brown20140hio-2551, 2014 Ohio App. LEXIS 2508 § 12'{Dist. June 13, 2014).
The Second District found thargument well takenld. at §{ 1316. It held further that he was
entitled to raise the issue in his May 2012 motion “because, under existing Ohio Supratne C

precedent, the failure to advise him [orally] of the duration of-pEleise control at s&encing

rendered the postlease control portion of his sentence voidd. at § 17, relying largely on

13



State v. Qualls131 Ohio St. 3d 499 (2012). The Second District also held that only the post
release control portion of the sentence was viddat § 21, holding Brown was only entitled “to

a limited resentencing to correct the imposition of podease control.” The appellate court
remanded with precisely that limitation in pladd. at T 27.

On July 11, 2014, Judge Wiseman gave Brown the required oral advice -oélpase
control (Memorialized at State Court Record ECF Ne3,1BagelD 20335). She also entered
an Amended Termination Entry with the fiyear PRC ternincluded Id. at PagelD 20232.
Although Brown appealed, the SecoBiktrict affirmed and the Ohio Supreme Court again
denied review (State Court Record, ECF No31®agelD 211-P0, 2207). The Ohio Supreme
Court Entry was filed March 23, 2016 (Entry, State Court Record, ECF No. 13-3, Pagemn).
Brown deposited his instant Petition in the prison mail system on February 24, 20&D(Pag
290).

Under 28 U.S.C. § 2244(d)(1)(A), the statute of limitations begins to run on the date the
judgment of conviction becomes final on direct review or expiration of the timeek&ing
direct review. The Warden calculated the date of finality as January 2, 2008, etua delhich
Brown’s right to petition the United States Supreme Court for a writ of certioxairee.
Allowing for statutory tolling while Brown’s 2007 Ohio R. App. P. 26(B) application laisd
petition for postconviction relief under Ohio Revised Code § 2953.21 were pending, the statute
would still have expired in 2010 because Brown had no-gastiction actions pending during
that year (Return, ECF No. 14, PagelD 293)-

In his Amended Reply, Brown argued for statutory tolling under 28 U.S.C. § 222)4(d)(
and equitable tolling either on the basis of his diligence in pursuing his adaibecause of the

“actual innocence” gateway first recognizedSohlup v. Blo, 513 U.S. 298, 316 (1995). The

14



original Report rejected those claims (ECF No. 26, PagelD 3619-26).

Brown did not respond to that analysis in his first set of Objections, but instead $bift
the argument he now makes that the calculation of finality runs from Judge Wisémaarisled
Termination Entry on remand (Objections, ECF No. 29, PagelD-364€elying principally on
Magwood v. Pattersorb61 U.S. 320 (2010King v. Morgan 807 F.3d 154 (BCir. 2015); and
In re Stanse)|828 F.3d 412 (BCir. 2016).

To make sense of the case law involved here, it is necessary to disentangkueso is
whether a petition is secommt-successive and whether it is barred by the statute of limitations.
These potential bars to habeas corpus relief were both adopted as part of theoAsitemd
Effective Death Penalty Act of 1996 (AEDPA).

The secondr-successive bar is codified at 28 U.S.C. § 2244(b) and provides that a
second or successive habeas application may not be considered by a district cegidrumnél
the circuit court has given permission. The statute of limitations is codified at 28.18S
2244(d) and provides that a habeas petition is barred if it is not filed within one year dfethe da
on which the conviction becomdmal on direct review. Both sections have acquired a
considerable judicial gloss since 1996.

The first hurdle Brown’s instant Petition had to surmount was the sewesutcessive
bar. When he filed his instant Petition, he had not obtained permission to proceed from the
circuit court and the Petition was a secamdime application because Brown had previously
filed a habeas petition related to his 2006 convictgnown I. The Magistrate Judge had to
resolve that issusua sponteat least irtially, because district courts have no jurisdiction over
secondor-successive habeas applications without the required circuit permisBramklin v.

Jenkins 839 F.3d 4658 Cir. 2016);Burton v. Stewart549 U.S. 147 (2007).

15



In the Order for Answer, the Magistrate Judge concluded this was not a seeond
successive habeas petition because Brown’s situation “parallels that of tieneein In re
Stansell 828 F.3d 412 (BCir. 2016)” (ECF No. 5, PagelD 54131). In the Return of Writ, the
Warden dsagreed with that conclusion (Return, ECF No. 14, PagelD-2064also arguing
Stansellwas incorrectly decided). However, the Warden did not move this Court to trdresfer t
case to the Sixth Circuit.

The statute of limitations is a separate provisiothef AEDPA, codified at 28 U.S.C. §
2244(d), but Brown insists the statute of limitations issue is settldé¢ingyv. Morgan, supra
The holding inKing, however, is that “a habeas petitioner, after a full resentencing and the new
judgment that goes with it, may challenge his undisturt@aviction without triggering the
‘second or successive’ requirements.” 807 F.3d at 156 (emphasis in original). ik&rigy,awn,
had moved to vacate his Ohio criminal judgment because it did not contain the mandsttory po
release control term. However, on resentencing the trial court increaseshghsonment
portion of the sentence from twertpe years to life to thirtyhree years to lifeld. TheKing
court was unsure what effect its decision would have on hgweatice in this circuit, but
commented “[tlhe entry of a new judgment normally resets the statute of linstatmek.” 807
F.3d at 159, citing 28 U.S.C. § 2244(d)(1)(A) &ashad, supra

In re Stansell, supraalso involved the secormt-successivassue. It was before the
Sixth Circuit on a request for permission to proceed with a sesoesdccessive habeas
application. While Stansell’'s case was on appeal on a different issue, the Ohio Eighiht Distr
Court of Appeals observed that the trial court had erred in failing to impose a termt-of pos
release control and remanded the c&se the limited purpose of properly advising and

imposing upon Stansell the requisite period of pekdase control."828 F.3d at 414, quoting

16



State v. StanselllO N.E.3d at 799. The Sixth Circuit held that Stansell’s partial resentencing to
impose, for the first time, a term of pastease control permitted him to raise challenges to his
original undisturbed conviction and term of imprisonment. Judge Sutton siypdesclaimed
deciding any statute of limitations issue:

Because we must apply the term "second or successive" to the

application as a whole, not to the individual claims within it,

Magwoodprecludes us from adopting Bachman's approach in the

second oisuccessiveontext. None of this should ltaken to call

Bachmaninto doubt. All that this decision and all th&ting

attempt to do is try to appMagwoodfaithfully in the seconebr-

successive context. These decisions, and most importantly

Magwood do nd answer the distinct statutd-limitations

guestion raised iBachman
828 F.3d at 418.

Crangle v. Kelly 838 F.3d 673 (B Cir. 2016), was an appeal from a dismissal of a
habeas petition as barred by the statute of limitations. Crangle had pledtietbgape of a
minor and was sentenced to life imprisonment. His conviction became final on dvegt re
December 20, 2008ld. at 675. Over a year later, the Ohio Supreme Court de&tid ex rel
Carnail v. McCormick 126 Ohio St. 3d 124 (2010), one of a series of Ohio Supreme Court cases
dealing with the mandatory pesgleasecontrolterm. Armed withCarnail, Crangle sought to
withdraw his guilty plea, but obtained insteaduwsnc pro tun@amendment of his judgment which
imposed the mandatory fiwgear term of postelease control. 838 F.3d at 676. Crangle filed his
petition for habeas corpus on March 28, 2013. The District Court dismissed the petition as
untimely, but the Sixth Circuit held the “20h@nc pro tun®rder was a new judgment thaset
the statute of limitations clock.838 F.3d at 677. In the course of doing so, it held that the new

sentence imposed on Crangle was “worse than before” because it substitutetepestcontrol

for parole.
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Brown’s present sentence is not “werthan before.” All that changed was (1) Judge
Wiseman’s oral advisement of the fiyear term of postelease control and (2) her
memorialization of that advice in an amended entry. Thus the Magistrate Jatiggudshed
Crangle in the Supplemental Report on this basis (ECF No. 31, PagelD 3659). The
Supplemental Report also accepted the Respondent’s argume@Gtahgte could not overrule
Bachman v. Bagleyt87 F.3d 979 (BCir. 2007), andRashad v. Lafler675 F.3d 564 (BCir. 2012),
which are prior publishedecisions of the Sixth Circyiand again recommended dismissal of the
first eighteen grounds as time-barred (ECF No. 31).

However, Brown again objected, Judge Rose recommitted theacaisthe Magistrate Judge
withdrew this recommendatiorgasoning that Judge Sutton wrote bidithg andStanselland he was
a member of the panel that issuedpke curiamdecision inCrangle While he had said iKing that
the court did not question the continued validityBaichmanon the limitations quesin, inCrangle
he joined an opinion that fourBachmanhad been abrogated MagwoodandKing. Cranglealso
concluded thakKing abrogatedMackey v. Warder625 F. App’x 357 (B Cir. 2013), a case arising
from this Court on the same limitations questioh.is unlikely that the three panels which all
included Judge Sutton failed to consider the interaction of those decisions.

The Magistrate Judge now believes this Court should not sepess the Sixth Circuit's
decision inCrangle by limiting it to pos-release control corrections that impose a “wahss-
before” sentence. The languageGsaingle’sholding does not make that distinctiomherefore this
Court should apply theCrangle holding as stated and overrule the Warden’s statute of limitations
defense.

Moreover, the statute of limitations is not a jurisdictional HdicClendon v. ShermaB29
F.3d 490 (& Cir. 2003); Dunlap v. United State250 F.3d 1001 {6 Cir. 200). Therefore

deciding the merits of the first eighteen grounds for relief will not be a vaiasdtwould be to
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decide any of the merits questions in a seemmsliccessive application. Should the Sixth
Circuit decide on appeal that an amended judgment such as Brown’'s does not restart the

limitations period, it will be abléo consider this Court’s holding on the merits without a remand.

The Merits

Ground One: Speedy Trial and Speedy Sentencing

In his First Ground for Relief, Brown asserts he was denied his Sixth anteémtr
Amendment rights to a speedy trial and speedy sentencing (Petition, ECF NoekD P&6.)

The Warden notes Brown raised this claim in his prior habeas petition in this d&Doluit was
decided adversely to hinBfown |, ECF No. 131, PagelD 118®2; adopted at PagelD 1200
01).

Brown presented speedy trial claim on direct appeal to the Second District Court of
Appeals, but it was limited to a claim under Ohio Revised Code 8§ 2945.71 and rejected on that
basis. State v. Brown20070hio-2098, 2007 Ohio App. LEXIS 1954 Dist. Apr. 27, 2007).

In his Reply Brown argues there should be no deference to the Second Districtissioon
because that court acted without jurisdiction, based on Brown'’s claim that timalouggment
of conviction (March 9, 2006) was not a final appealable order (ECF No. 21, PagelD B@¥4)
makes the same objection to deferring to this Court’s own prior decision on the nidrits.
Brown raised this lackf-final-appealablerder claim in the Second District Court of Appeals
which rejected itbecause the Ohio Swgme Court had rejected the same argumeiState v.

Fischer, 114 Ohio St. 3d 94 (2007) State v. Brown Case No. 21540 {2 Dist. Jan. 8,
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2013)(copy at ECF No. 13-2, PagelD 1&t&eq)

The question of what constitutes a final appealable order in Ohio is obviogsgston
of state law on which this Court is bound by state court decisions in pdift.is not the
province of a federal habeas court to reexamine state court determinations on jatestams.

In conducting habeas review, a fealecourt is limited to deciding whether a conviction violated
the Constitution, laws, or treaties of the United Stat&stelle v. McGuire502 U.S. 62, 668
(1991). Because the Second District, applying controlling Ohio precedent, rejeidddciof-
final-appealableorder argument, this Court must also reject it.

The doctrine ofes judicatadoes not strictly apply in habeas corpus, so that doctrine does
not bar consideration of Ground One on the merits. However, Judge Black's adoption of
Magistate Judge Ovington’s Report on this Ground for Raétidrown ldoes establish the law
of the case on the speedy trial question, reinforced by the Sixth Circuit'slrédugrant a
certificate of appealability on any of the issues in the case. Denial of a certificate of
appealability becomes the law of the case, binding in subsequent stages ofgétieniiti
Dilli ngham v. JenkingCase No. 1-8813 (8" Cir. Nov. 8,2017)(unreported; copy at ECF No. 65
in 3:13¢v-468), citingMoore v. Mitchel) 848 F.3d 774, 776 {&Cir. 2017).

Under the doctrine of law of the case, findings made at one point in the litigation become
the law of the case for subsequent stages of that same litigafiited States v. Moore@8
F3d 1419, 1421 {BCir. 1994),citing United States v. Bel988 F.2d 247, 250 {1Cir. 1993).
"As most commonly defined, the doctrine [of law of the case] posits that when a ocidesde
upon a rule of law, that decision should continue to govern the same issues in subsequent stages
in the ame case."Arizona v. California 460 U.S. 605, 618 (1983)iting 1B Moore's Federal

Practice 10.404 (1982Patterson v. Haskingt70 F.3d 645, 6661 (6" Cir. 2006);United States
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v. City of Detroit 401 F.3d 448, 452 {6Cir. 2005). “If it is important for courts to treat like
matters alike in different cases, it is indispensable that they ‘treat the sameditigghe same
case the same way throughout the same disputgriited States v. Charle843 F.3d 1142
1145(6™ Cir. 2016)(Sutton, J.)juoting Bryan A. Garner, et al., The Law of Judicial Precedent
441 (2016).

"Law of the case directs a court's discretion, it does not limit the tribunal's.povae,
citing Southern R. Co. v. Cljf260 U.S. 316, 319 (1922)jessenger v. AnderspB25U.S. 436
(1912); see alsoGillig v. Advanced Cardiovascular Sys., In67 F.3d 586, 5890 (6" Cir.
1995). "While the ‘'law of the case' doctrine is not an inexorable command, a decisiogaif a le
issue establishes the 'law of the case' and must be followed in all subsequent myedasdtie
same case in the trial court or on a later appeal in the appellate court, unlesseheeeoida
subsequent trial was substantially different, controlling authority hase snade a contrary
decision of the law applicable to such issues, or the decision was clearigars and would
work a manifest injustice.White v. Murtha377 F.2d 428 (5Cir. 1967), quoted approvingly in
Assh of Frigidaire Model Makers v. General Motors Carpl F.3d 271 (8 Cir. 19%.) The
doctrine applies with equal force to the decisions of coordinate courts in the senamdde a
court's own decisionsChristianson v. Colt Industried86 U.S. 800, 816 (1988).

The purpose of the doctrine is twofold: (1) to prevent theimoed litigation of settled
issues; and (2) to assure compliance by inferior courts with the decisions of sgperist
United States v. Tod®20 F.2d 399, 408" Cir. 1990), citing Moore's Federal Practicg
0.404[1] at 118 (1988) A generally liberal view is expressed fillig v. Advanced
Cardiovascular Systems, In&7 F.3d 586 (8 Cir. 1995).

We generally will not disturb these [prjdroldings unless there is
'(1) an intervening change of controlling law; (2) new evidence
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available; or (3 need to correct a clear error or prevent manifest
injustice.” Entm't Prods., Inc. v. Shelby Cnty21 F.3d 729, 742
(6th Cir. 2013),cert. denieg 134 S. Ct. 906, 187 L. Ed. 2d 778
(2014) (quoting Louisville/Jefferson Cnty. Metro Gov't v.
Hotels.com|.P., 590 F.3d 381, 389 (6th Cir. 2009)).

Howe v. City of Akron801 F.3d 718, 741 {&Cir. 2015).

Brown has shown no reason to abandon the law of the case as established here. Therefore
the Magistrate Judge previously recommended Ground One shodidnbissed on the merits
with prejudice on the same basis as Judges Ovington and Black di@smin | (ECF No. 34,
PagelD 3694-97.)

Brown now objectéthat the speedy trial and sentencing claims made in his instant Petition
are not the same claims madaBrown I In that case Ground Three read:

Ground Three: Trial courf{’] s failure to grant petitionertaotion

to dismiss in Contradictioto Ohio's speedy trial statute violated
petitioner's due processd deprived him of his constitutional right
to the Sixth and Fourteenthmendment'$sic] to the United States
Constitution and Article | 8 10 and 16 of the Ohio Constitution.

Supporting Facts: On December 9, 2005, petitionéled a
motion to dismiss for speedyial violations through counsel in
CaseNos. 05CR-1469 and 08CR-2813. see:(Appx. Ex.(16)). On
December 123, 2005, a hearing on tmaotion was held. At said
hearirg, the prosecutor argued thagtiioner cannot receive the
triple-count provision provided by R.C. 2945.71(Bgcause he is
also being held on an unrelated druggsession indictmerfitom an
arrest on March 26, 2005. Defense counsel argued that
petitionef’] s speely trial clock began to run fronthat date of
arrest. Petitionewas released on March 27, 2005, and did not
receive amarraignment opreliminary hearing in Case No. {&R-

1469 before he was indicted dhay 17, 2005. see ( Appx EX. (1

5)) On February 2, 2006, the trial couendered its decision and
entry overruling petitionersnotion to dismissfinding that, On
March 26, 2005defendant was arrested for possession of crack
cocaine by Vandalia Police but was released and not hetbeon
charge. Defendant was then indicted on the same charge on May
15, 2005 and arrested on a warrant for same on May 18, 2005.
see:(Appx.Ex.(17)). On July 12, 2005etitioner was arraigned at

2 Brown’s Objections on the speedy trial and sentencing claim runrfiftages, ECF No. 38, PagelD 3724 to 3738.
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abait 5:45PM by the Dayton Municipal Court, Dayton, Ohio
Criminal Division in CaseNo. 05CRA09381, for aggravated
robbery and felonious assault. see:(Appx. ( 19)}. Petitioner
was then processed intile Mantgomery County Jawt 10:38PM.
A preliminary hearing was held on July 18, 200& Petitioner
was bonded over to grand jury after said hearing, and indicted
August 9, 2005. Petitioner was arraigned in Case N«CR2813
on August 25, 2005. The drugs in Case No-(F$1469 were
destroyed irDctober of 2005 by the Miami Valley Regional Crime
laboratory. Thisevidence was not made kndgic] to the defense
until December 14, 2005 afténe speedy trial hearing. Petitioner
was held in jail for 10&lays befordrial in Case No. 0%°R-2813.
The courf]s judgment in this case is imolation of clearly
established federal law. see:(Appx. Ex.(17)).

(Objections, ECF No. 38, PagelD 3724-25, quoting Petitiddrawn |, State Court Record, ECF
No. 13, PagelD 1030-31.) As quoted above, Brown’s First Ground in the instant case reads:

Ground One: Sixth and Fourteenth Amendment Violation to a
Speedy Trial and Speedy Sentencing.

Supporting Facts: Petitioner was arrested on July 11, 2005.
Petitioner was indited on August 9, 2005. Petitioner plead [sic]
“not guilty” at a preliminary hearing. Petitioner Filed a motion to
dismiss for speedy trial violation on December 9, 2005, however,
the court denied the motion. Petitioners’ [sic] trial was not
complete untibfficially convicted and sentenced on July 11, 2014.

As the Magistrate Judge understands the Petition as interpreted by theo@gjd&rown is
not now raising a claim about denial of his motion to dismiss back in 2005. He is nowglaimi
that his “tial” was not complete until he was “officially convicted and sentenced on July 11,
2014.” (ECF No. 38, PagelD 3725.)

This claim has no sound basis in the record. The record shows the casedishinizry
6-9, 2006 (State Court Record, ECF No.-b3PagelD 2309, et seq.) The pasal actions did

not result in a new trial, but only in an amended Termination Entry. There ispnente Court

precedent cited by Brown or known to the Magistrate Judge that measures thetwora right
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to a speedyrial against the date when an amended judgment is entered many yeaas tlade
instance of the convicted defendant.

Although Brown claims his Ground One here is a different claim from Ground Three in
Brown | and the Magistrate Judge has analyzed iie loa that basis, Brown also argues that
deciding the speedy trial claim madeBnown | was improper because “the reviewing of the
speedy trial claim prior to the final judgment of conviction and sentence farithe final
judgment of conviction and sentence on July 15, 2014, was contrary to clearly establilgnad f
law.” (Objections, ECF No. 38, PagelD 3726, quoting Reply, ECF No. 21, PagelD 3074, and
citing Ex parte Siebold100 U.S. 371 (1880)).In Siebold the Supreme Court held it had
appellatgurisdiction in habeas to review the constitutionality of the Congressional Stattée
which certain election officials of the City of Baltimore had been convicted ierdédourt.
Sieboldsays nothing about the habeas corpus jurisdiction of a fedistatt court to review a
state court conviction under which a person alleges he has been confined unconstit@ionally
number of years before he obtains partial vacation of the state court judgment.

Brown quotes the Magistrate Judge’s holding that “[tlhe question of what constitutes a
final appealable order under Ohio law is obviously a question of state law dm thisicCourt is
bound by state court decisions in poin{Objections, ECF No. 38, PagelD 3727, quoting ECF
No. 34, PagelD 369p He then poceeds to cite various Ohio decisions on what constitutes a
final appealable order under Ohio Revised Code § 2509d2at PagelD 37228. What the
Ohio courts may have decided in other cases was or was not a final appeaktie l[wedide the
point in this case where the Second Ddtexpressly held that it had jurisdiction on direct
appeal when later confronted with this argumerBrown had invoked that jurisdiction by

appealing to that court and did not question the jurisdiction prior to judgment in that coart. It i

24



the Second District'dinding that the original conviction was a final appealable order that
governs in this case, not some arguable application of that doctrine this Court mightctons
from other Ohio case lawSee State CouRecord, ECF No. 13-2, PagelD 16.)

Even if the original judgment was not technically a final appealable order, thatraight
persuade this Court to set aside its determinatioBrawn | that there was no speedy trial
violation. A state court judgmerttdt results in custody is reviewable in habebsther or not a
petitioner has properly obtained state court review of that judgment because tliree dofctr
exhaustion of state court remedies is not jurisdictioiad. parte Royall 117 U.S. 241 (1886);
Granberry v. Greer481 U.S. 129 (1987Phillips v. White 851 F.3d 567, 576 {6Cir. 2017).

Brown repeatedly argues that “[tlhis Court should abandon the law of the case on the
speedy trial question because the pektase control sentence was determitede void”
(Objections, ECF No. 38, PagelD 3729) or “because the state court’s [sic] useflgabie
evade consideration of the federal issué’) 0r because “[tlhe Second District corrected its fact
about the two indictments’ld. at PagelD 3732).None of these arguments speaks either to the
law of the case doctrine or to the correctness of Judge Black’s deci@oowmin |on the speedy
trial claim.

Brown objects to followindgrown | on the speedy trial claim because he says he alerted
this Court prior to its decision of the alleged voidness of the original Teronn&ntry
(Objections, ECF No. 38, PagelD 3734, citiBgown |, ECF No. 32, PagelD 18d%.)
Magistrate Judge Ovington rejected this argument, concluding that Brown di@isehisOhio
R. Crim. P. 32 claim (the claim related to the content of the original terminatioy) es a
ground for relief inBBrown lor in the state courts prior to that time, July 29, 2@rbWn |, ECF

No. 45, PagelD 1995).
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Brown also objects that his First Ground for Relief in the instant case containsynat onl
speedy trial claim, but also a speedy sentencing claim “that the Magistrate Juztfjéofadview
on the merits (Objections, ECF No. 38, PagelD 378 .argues that he was not sentenced until
July 15, 2014, when the Amended Termination Entry was.filel Brown cites no Supreme
Court precedent clearly establishing a right to speedy sentencing apath&aight to speedy
trial or precedent holding that any such right is measured aghmsime when a required
amendment of thpidgment in a criminal case entered some years afteal, sentencing, and
the original judgment.

Brown'’s First Ground for Relief should therefore be dismissed on the merits.

Ground Two: Denial of Access to the Courts

In his Second Ground for Relief, Brown asserts he was denied access to the courts in
violation of the First and Fourteenth Amendments when the Second District CAppeéls
dismissed one of his appeals because it was untimely filed; his notice of appealgittoahe
court of appeals in time although he had deposited it in the institutional mail system ihya time
manner.

Brown asserts he raised this issue in a motion for reconsideration filed in the Sedant Dis
Court of Appeals and denied by that court July 11, 2011 (Petition, ECF No. 4, PagelD 267, referring
to State v. BrownCase No. CA 24658 (2Dist. July 11, 2011)). Examination of that decision shows
that the Second District did indeed dismiss an appeal by Brown on that date becauseei ligetlbe
untimely. Brown moved to reconsider on the grounds he deposited the notice of appeal in the prison
mailing system before the time expired, so he certainly did not present t@dbrdSDistrict the

claim he makes here that he wasrdegal of his constitutional right of access to the courts by not
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having the notice counted as timely. In its dismissal order, the Second Disticioacluded the
appeal was without merit:

Furthermore, insofar as Brown argues that his 1995 [sic]
termindion entry is not a final appealable order, Brown'’s relief is a
revised sentencing entry requested from the trial cdddAllister
v. Smith 119 Ohio St. 3d 163, 2008hio-3881, 1 7-8. In the event
the trial court refuses to issue a revised sentenaiiry,eBrown
can file an action for writ of mandamus or procedendo to compel
the court to actld. at 1 18.

Id

In the federal courts, filing by an incarcerated person is complete upon deptisit
prisonmailing system. Houston v. Lack487 U.S. 26§1988); Cook v. Stegall295 F.3d 517,

521 (6" Cir. 2002). However, the mailbox rule is not binding on the Statesples v. Stegall
340 F.3d 433 (BCir. 2003);Adams v. LeMastef23 F.3d 1177, 1183 (4ir. 2000). Ohio has
refused to adopt the mailbox ruleState, ex rel Tyler, v. Alexandeb2 Ohio St. 3d 84
(1990)(noting thaHoustonis not a constitutional decision and finding its logic unpersuasive.)
Assuming the truth of Brown’s claim that he deposited the notice of appeal inisba prail
system before the due date, it did not arrive in time and the Second District dicblatd vi
Brown’s constitutional rights in refusing to accept it.

The Magistrate Judge had reached this point in the analysis in the Second Supplementa
Report and Recommendations. In his instant Objections, Brown claims the ristagikidge
erred in not expanding the record to include “Exhibit 15 and Exhibit 48.” (ECF No. 38, PagelD
3739). As to these two exhibits, the Order denying expansion of the record reads:

Exhibit 15 (PagelD 349®9) does not show that it was ever filed
in the state court and is excluded on that basis.

Exhibit 48 (PagelD 35780) purports to be a memorandum in
opposition to motion to dismidsy appellees in the Second District
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Court of Appeals. The document does not show that it was ever
filed in the Second District and is excluded on that basis.

(Decision and Order, ECF No. 24, PagelD 388) That Decision was filed December 1,
2017, and Brown took no appeal to the District Judge. He asfone forfeited the argument
these documents should have been added to the record.

Brown relies orDorn v. Lafler 601 F.3d 439 (B Cir. 2010), where the court held that
prison officials failure to timely mail a notice of appeal on an appeal of ragyrivedthe
habeas petitioner of access to the coutsrn is not in point because the appeal in question was
not an appeal of right and in any event the Second District decided it was wigritut m

Ground Two should therefore be dismissed with pregud

Ground Three: Improper Characterization of Motion to Dismiss

In his Third Ground for Relief, Brown claims he was denied due process and equal
protection of the laws when the Common Pleas Court treated his Motion to Dismiss#em
for postcorviction relief under Ohio Revised Code § 2953.Zhe Warden asserts this Ground
does not plead any constitutional basis.

Federal habeas corpus is available only to correct federal constitutioratlovis! 28
U.S.C. 8§ 2254(a)Wilson v. Corcoranb62 U.S. 1 (2010)Lewis v. Jeffers497 U.S. 764, 780
(1990); Smith v. Phillips455 U.S. 209 (1982Barclay v. Florida, 463 U.S. 939 (1983).l]t is
not the province of a federal habeas court to reexamine state court detemsioatistate law

guestions.In conducting habeas review, a federal court is limited to deciding whether a
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conviction violated the Constitution, laws, or treaties of the United Stakstelle v. McGuirg
502 U.S. 62, 67-68 (1991).

Brown fails to explain how this treatment depriv@ch of any constitutional rightOn
appeal from the trial court’s order, the Second District agreed with treatinyldtien to
Dismiss as a petition for pesbnviction relief. State v. Brown, suprat n. 2. This decision by
the Second District on a question of Ohio lawow to characterize a motion such as the one
Brown filed — is binding on this Court. Brown points to no decision of the United States
Supreme Court or the Sixth Circuit to the contraierely putting a constitutional label such as
denial of due process or equal protection on a state law claim does not elevdte gtédus of a
claim cognizable in habeas corpu$A] talismanic reliance on labels should not be a substitute
for sensitive consideration of the procedures requisedue process.’Board of Curators of the
University of Missouri v. Horowifz35 U.S. 78, 106 (1978).

Brown objects that this Court should consider Ground Three de novo (Objections, ECF
No. 38, PagelD 37481. The Magistrate Judge has doneasd isnot aware of any Suprerne
Court decision clearly establishing a due process or equal protection violatioouimstances
parallel to those raised in Ground should therefore be dismissedlfoe fai state a claim upon

which habeas corpus relief can be granted.

Ground Four: Incompleteness of the State Court Judgment

In his Fourth Ground for Relief, Brown asserts the trial court “failed to dispbsd
charges pending against Petitioner in the single case before the triak gadgment with
respect to any charge was fina(ECF No. 4, PagelD 269.)

The Magistrate Judge recommendidzhial ofthis claim alsp because idoes not state a
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constitutional violation and should be dismissed on the same basis as Ground Three. Brdemn objec
that his stateaurt case was not ripe for review until Judge Wiseman entered the July 2014 Amended
Termination Entry. The Second District rejected thisJakzknal-appealablerder argument on the
basis outline above. That decision in no way contravenes federaBlawn citesCollins v. Miller,
252 U.S. 364 (1920)put thatcase concerns finality of a judgment in habeas corpus for purposes of
appeal to the United States Supreme Court on writ of error. It has nothing to do with finality of
state court judgment.

The Magistrate Judge again recommends that the Fourth Ground for Retisihiissed for

failure to state a claim upon which habeas corpus relief can be granted.

Ground Five: Second District’s Failure to Comply with Ohio R. App. P. 12(A)(1)(c)

The Magstrate Judge previously wrote “[o]n its face, this Ground for Relief raises only a
state law claim and should be dismissed on the same basis as Ground Three.” (ECF No.[34, Pagel
3700.) Brown objects on the basiskyitts v. Lucey469 U.S. 387 (1985andMartin v. Wilson
419 F.Supp.2d 976 (N.D. Ohio 200 vittsis an equal protection case dealing with the right to
effective assistance of appellate counsel and has no application Tieeehabeas petition in
Martin was denied, so it is not precetiéor treating a state court rule as creating a constitutional
requirement.

Ground Five should therefore be dismissed for failure to state a claim upon wbéas ha

corpus relief can be granted.

Ground Six: Second District Failure to Vacate lllegal Sentence
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In his Sixth Ground for Relief, Brown claims the Second District violated his
constitutional rights to Due Process when it failed to vacate the sentencedecegatiillegal.

In the many cases dealing with Ohio inmateseastenced to impose or announce orally
the imposition of postelease control, some of which are cited above, the Sixth Circuit has never
suggested that Ohio has a constitutional obligation to vacate either the entrecsent the
entire conviction. Since at leasBtate v. Fscher 128 Ohio St. 3d 92 (2010), Ohio has followed
the practice of vacating as void only that portion of the criminal judgment dealing (or not
dealing) with post-release control and the Sixth Circuit has not questioned thutionatity of
that proces. Thus Brown has not shown thtite failure to completely vacate the judgment
violated a constitutional right as clearly established by the Supreme Court.

The Magistrate Judgereviously recommended Ground Six should be dismissed as
without merit on ths basis. Brown objects that beforEischerthe Ohio Supreme Court was
remanding cases with improper imposition of pestase control for full resentencing and
asserts the Ohio Supreme Court cannot change this retroactively (ObjectiirdNde 38,
PageD 3743). The only federal case cited by Brow&orge v. Camachd 19 F.3d 1393 (9
Cir. 1997), in which the Ninth Circuit chose to make a new rule applicable only preshecti

The decision says nothing about the power of state courts to make rulings applstinadly.

Ground Seven: Denial of Equal Protection in Second District’s Denial of Reasideration

In recommending denial of this Ground for Relief, the Magistrate Judge previously wrote:

In his Seventh Ground for Relief, Brown clainise Second
District denied him equal protection of the laws when it denied
reconsideration of its January 8, 2013, decision. The denial of
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reconsideration appears at State Court Record, ECF N@, 13
PagelD 168%90. Brown has failed to plead, much less
demonstrate, that in denying reconsideration here the Second
District treated him differently from any other similarly situated
litigant. Such adverse differential treatment is necessary to state a
claim for relief under the Equal Protection Clause. Grouenks
should be dismissed for failure to state a claim upon which habeas
corpus relief can be granted.

(ECF No. 34, PagelD 3701.)

In his Objections, Brown concedes “the Magistrate Judge has a valid point,” buskken a
that his argument made in his Matifor Reconsideration in th&econd District which appears
in the State Court Record (ECF No-23PagelD 16888) be substituted as his Seventh Ground

for Relief. Having considered that Motion, the Magistrate Judge findsé@saio issues that are

not adequately dealt with elsewhere in this Report. Therefore the Motion to AndeTdad.

Ground Eight: The Second District Lacked Appellate Jurisdiction

In his Eighth Ground for Relief, Brown claims the Second District acted withdyject
matter juisdiction and thereby deprived him of his Fourteenth Amendment right to due process
when “it heard an appeal and decided the trial court imposed a sentence on each count in
accordance to [sic] law.(ECF No. 4, PagelD 273.)

As the Magistrate Judge redtiss claim, it is that the Second District erred when it found
that the trial court had imposed a sentence on each count of conviétistate appellate court
charged with reviewing a trial court judgment does not lose its jurisdiction wheakes a
mistake, e.g., by incorrectly interpreting the judgment that it is reviewing. dBasethis

analysis, the Magistrate Judge recommended denying Ground Eight foe feolustate a
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constitutional claim (ECF No. 34m PagelD 3701.)

Brown objects that his clains really that the Second District violated his due process
rights by deciding a case over which it did not have subject matter jurisdici@i ©. 38,
PagelD 3743). Although he does not restate the basis of this claim, it is apparently anothe
variation of the lackof-final-appealableorder claim which is, for reasons given above, without

merit.

Ground Nine: Lack of Appellate Jurisdiction

This variationon the lackof-final-appealableorder claim is also without merit for the

same reasons given ale0 Brown objects to this recommendation on the baslidobbrst v.
HamburgAmerican Packet Cp148 U.S. 262 (1893) In that case the Supreme Court held it
did not have subject matter jurisdiction over an appeal in a patent case becaudgnieni wa

not final in that there remained parties or claims which had not been decided. Although
appellate practice in the United States has changed a great deal since 1893, pahlictihe|
establishment of the circuit courts of appeals, the result would still be theusalee Fed. R.

Civ. P. 54 and 28 U.S.C. § 1291. But neither the Rule, the statrtéjohorst purports to

impose any constitutional obligation on state courts.

Ground Ten: Lack of Appellate Jurisdiction

As to GroundTen, the Magistrateudige previously wrote i his Tenth Ground for Relief,

Brown incorporates by reference the arguments made and facts asserted in Grounds Five throug

3 The Magistrate Judge is relatively certain that in more than forty yedusliofal practice, he has never had the
Hohorstcase cited to him before.
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Nine. Thus Ground Ten is surplusage and should be dismissed as such.” (ECF No. 34, PagelD
3702). Brown objects that the “Magistrate Judge’s contention is meritless,” (ECF No.ge®) Pa
3744),but does not explain how incorporating meritless claims by reference makes sbetm @

new level of actually stating a claim.

Ground Eleven: Equal Protection Violation by the Second District Court of Appeals

In his Eleventh Ground for Relief, Brown asserts he was denied equal protection of the
laws when he was treated differently than criminal defendarfaite v. Johnster20130hio-
4401, 2013 Ohio App. LEXIS 4636"Dist. Sept. 30, 2013), artate v. Sanche20030hio-
813 @" Dist. Feb. 23, 2009). Having reconsidered the cited cases in light of Brown’s
Objections (ECF No. 38, PagelD 3746), the Magistrate Judge still fails to peergway in

which the appellants in those two cases were treated more favorably than Brown.

Ground Twelve: Second District’s Failure to Certify Record to the Ohio Suprera Court

In his Twelfth Ground for Relief, Brown asserts the Second District denied him
fundamental fairass and abused its discretion when it refused to certify the record in hte case
the Ohio Supreme Court under Atrticle IV, 8 3(B)(8Brown does not state any supporting facts,
but purports to incorporate by reference the statement of facts in his Memorandum int S8luppor
Jurisdiction in Ohio Supreme Court Case No. 2014-0254 (Petition, ECF No. 4, PagelD 277).

In the referenced Memorandum in Support of Jurisdiction, Brown argued to the Ohio

Supreme Court that the Second District’s decision of December 6, 2013, was in cdtffliat w
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decision of the Fourth District Court of Appeals which he does not cite (State GuordRECF
No. 132, PagelD 1810). The Ohio Supreme Court declined to accept jurisdiction without any
explanation (ECF No. 13-2, PagelD 1822).

Article 1V, 8§ 3(B) of the Ohio Constitution permits a court of appeals to ceh#fyecord
to the Ohio Supreme Court when their judgment in a case “is in conflict with a judgment
pronounced upon the same question by any other court of appeals ofdlielsthis Motion to
Certify, Brown cited a number of decisions of the Fourth District Court of Appeailsh he
claimed were in conflict (State Court Record, ECF No21®agelD 1773). In denying the
Motion to Certify, the Second District found thatnone of the cited cases had there actually
been a judgment of the Fourth District, a conflicting judgment being a required peeftica
certification. State v. BrownCase No. 21540 {2Dist. Dec. 6, 2013)(unreported; copy at State
Court Record, ECF No. 13-2, PagelD 1786-88.)

There is no Ohio constitutional right to have a conflict between decisions of twitatgppe
courts. Rather Article IV, 83(B) provides a mechanism whereby the Ohio Supreme Court can, if
it chooses, resolve a conflict between two appellate coMitse importantly, here is no clearly
established federal constitutional right to have a state supreme court resdlicscbetween
two intermediate appellate courts.

There is no federal constitutional right to appeal criminal e&dior error review.
McKane v. Durston153 U.S. 684 (1894), cited as still good lawLopez v. Wilson426 F.3d
339, 355 (8 Cir. 2005); Halbert v. Michigan 545 U.S. 605 (2005).“Due process does not
require a State to provide appellate procesd.at @oeke v. Branghb14 U.S. 115, 120 (1995).

An allegation that a state court judge has abused his or her discretion in making a

decision does not state a claim for relief in hab&isistaj v. Burt66 F.3d 804 (B Cir. 1995).
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Based on this analysithe Magistrate Judge recommended this Twelfth Ground for
Relief be dismissed for failure to state a claim upon which habeas corgiisoelid be granted
(ECF No. 34, PagelD 3704).

Brown objects, relying orvitts, suprg for the proposition that if &tes do create an
appellate process, they must administer it in accordance with the Due Pamckedsqual
Protection Clauses (ECF No. 38, PagelD 3746). But as for examples of how the Statgésof O
process failed to comport with those Clauses as to this particular Ground fdr Relieerely
says “the record speaks for itself in this caskl’ The record does not show that the Second
District refused to certify the record for some invidiously discriminateason that applied to
Brown, a necessary gulicate for an Equal Protection claim. The fact that Ohio provides for a
resolution by the Ohio Supreme Court of conflicts between decisions of intermeaupetate
courts does not logically imply it must, as a matter of federal constitutional lase, idoevery
case where a litigant claims there is such a conflict.

Therefore Ground Twelve should be dismissed for failure to state a claim upon which

habeas corpus relief can be granted.

Ground Thirteen: Failure to Pronounce Sentence in the Presence of the Defendant

In his Thirteenth Ground for Relief, Brown claims that the sentence pronounced in open
court was not the same as the sentence imposed arigieal termination entry. The gravamen
of this claimappears to bthat the fiveyear term of postelease control was included in the original
termination entry but not pronounced in open couktsuming that this states a claim for habeas
corpus relief, Brown has already received an adequate remedy when the Second Distiiédema
for oral pronouncement of the pesiease term and then Judge Wiseman complied with that
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mandate. To the extent Brown’s claim is that he was entitled to be present in person at the
resentencing, rather than by video, that claim is dealt with in Ground Ninetran, Therefore the
Magistrate Judge recommended Ground Thirteeedismissed as moot (ECF No. 34, PagelD 3705.)
Brown objects to this conclusion because he says he “filedgmtencing motions.” (ECF
No. 38, PagelD 3746, referencing ECF No. 25, PagelD .36U06e referenced document does not
recite what those prgentencing motions were or why they were properly before the Common Pleas
Court on resentencing undeischer, supra,or how the federal constitution required the Common
Pleas Court to consider thasmtions on a limited resentencing.
Accordingly, the Magistrate Judge adheres to his prior recommendation that Ground Thirteen

be dismissed as moot.

Ground Fourteen: Lack of Finality When Speedy Trial Motion Denied

Brown’s Fourteenth Ground appears t® that denial by the trial court of his motion to
dismiss on speedy trial grounds was not final and appealable during his first direct appesé ibee
termination entry did not yet contain the posease control termAs noted above, the question of
what is a final appealable order under Ohio law is itself a question of OhioHailure to comply
with the final appealable order rule does not constitute a federal constitwimatbn. On the basis
of this analysis, the Magistrate Judge recommended that Ground Fourteen beedifonitslure to
state a claim upon which habeas corpus relief can be granted.

Brown objects “[tlhe Magistrate Judge’s findings are clearing [sic] erroneous. Brown has
argued this contention at page¢ h” (ECF No. 38, PagelD 3747). This argument is unavailing for
the reasons already given with respect to the Ohio law of final appealable. ofidesefore the

Magistrate Judge adheres to his prior recommendation.
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Ground Fifteen: Due Process Violation in Overruling Mdion to Dismiss

As best the Magistrate Judge can tell, Brown is complaining in this Ground Fifteghetha
Second Districviolated his due process rightdhen it reversed and remanded for the oral advice of
postrelease control without vacating theiemjudgment.

No clearly established federal law mandates that a state appellate court vacateean ent
criminal judgment when it vacates a portion of the judgment to allow a correctiomfaycwith
mandatory state sentencing la@n that basis, the M&gdrate Judge recommend€&dound Fifteen
be dismissed for failure to state a claim upon which habeas corpus relied geamted (ECF No. 34,
PagelD 3706). All Brown says in objection tff{lhe Magistrate Judge’s findings are erroneous.”
(ECF No. 38, BgelD 3747 That objection is completely conclusory.

Only specific objections are preserved for appellate revigmith v. Detroit Federation
of Teachers829 F.2d 1370 {6Cir. 1987). The district court need not providke novoreview
where objectios to a magistrate judge's report and recommendations are frivolous, conclusive,
or general. Parties have a duty to pinpoint portions of the report that the muld sonsider.

Mira v. Marshall, 806 F.2d 636 (B Cir. 1986). If a party files a general objection and
incorporates other papers by reference and that approach undermines the purposes of the
Magistrate’s Act, that party will have waived the right to appé&éuman v. Rivers125 F.3d

315 (8" Cir. 1997).

The Magistrate Judge accordinglgtheres to his original recommendation.

Ground Sixteen: Equal Protection Violation in Overruling Motion to Dismiss
Brown relies on the same supporting facts for Ground Sixteen as he did for Gifteed. F

The Magistrate Judge therefore recommendelei dismissed on the same basis (ECF No. 34,
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PagelD 3706). Again, Brown makes no specific objection (ECF No. 38, PagelD 3747), so the

Magistrate Judge adheres to his prior recommendation.

Ground Seventeen: Due Process Violation in Failure of Second Dist to Make Threshold
Appealability Decision

In his Seventeenth Ground for Relief, Brown asserts he was deprived of due process of law
when the Second District did nstia sponteletermine whether it did or did not have jurisdiction of
the initial direct appeal before proceeding to decide the merits. As part of his claim, Brown asserts
the Second District was required to determine whether the March 2006 termeatipwas a final
appealable order “as the law exist[ed] at the time the entry is appealed veitbidreparty raise[es] a
jurisdictional issue or not.” (ECF No. 4, PagelD 283.)

As noted in the Second Supplemental Report and Recommendations, it ceardy
established by any United States Supreme Court precedent that a stat&teappelit mussua
sponteraise and decide the issue of its own jurisdiction, much lab®ey that finding in a written
decision, before it proceeds to decide a case presentedBGRtNo. 34, PagelD 376®7). The
Magistrate Judge therefore recommended @raund Seventeen be dismissed for failure to state a
claim upon which habeas corpus relief can be graritecat PagelD 3707.

Brown objects that

On every writ of error or appeal, the first and fundamemigistion
is that of jurisdiction, first, othis Court, and then of the court from
which the record comes. This question the Court is bound to ask

and answer for itself, even when not otherwise suggested, and
without respect to the relation of the parties to it.

(Objections, ECF No. 38, Pagel®y48, purporting toquote fromSteel Co. v. Citizens for a Better
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Env't, 523 U.S. 83 (1998) “[T]his Court” in Steel Corefers to the Supreme Court of the United
States and “the court from which the record comes” refers to the partmukarcourt whoseecord

is before the Supreme Court on writ of certiorari. The quoted language is still go@dtteough the
case from whiclteel Coquotesit is more than one hundred years old and the Supreme Court no
longer hears cases on writ of error. It is araf constitutional law in thahe Supreme Court
interprets the boundaries of federal judicial power under Article Il of the UnisgdsSTonstitution.
Among its many implications are that the absence of subject matter juoisditta federal court
must be raisedua spontdy the Court, even if none of the parties doeslsauisville & Nashville
R. Co. v. Mottley211 U.S. 149, 152 (1908Capron v. Van Noordene U.S. 126 (1804);
Answers in Genesis of Ky., Inc. v. Creation Ministries Int'l, L5886 F.3d 459, 465 {&Cir.
2009);Clark v. United States764 F. 3d 653 {6Cir. 2014). Congress cannot add to the Article
[l powers of federal courts by, for example, granting the Supreme Cogirtarjurisdiction in
mandamus. Marbury v. Madison5 U.S. 137, 2 L. Ed. 60 (1803)The Court has recently
reinforced these limitations by holding a circuit court of appeals cannot dbeideerits of a
habeas case without first granting a certificate of appealabBigk v. Davis580 U.S. |, 137
S.Ct. 759, 773, 197 L. Ed. 2d 1 (2017).

But these rules about ensuring a court’s own jurisdiction and that of the lower court apply
only to the federal courts. Nothing in the United States Constitution requsteseaappellate
court to examine first the fjisdiction of the court from which an appeal is taken and then its own
jurisdiction before proceeding.

The Magistrate Judge remains persuaded that Ground Seventeen does not state a cl

for relief in habeas and should be dismissed on that basis.

4 The quoted language does appedtieel Co where it is quoted from the Court’s earlier decigBreat Southern
Fire Proof Hotel Co. v. Jongd77 U.S. 449153 (1900).
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Ground Eighteen: Lack of a Final Appealable Order until July 11, 2014

In support of his Eighteenth Ground for Relief, Brown incorporates by reference page 13
of his Memorandum in Support of Jurisdiction in the Ohio Supreme Court (ECF Ng. 13
PagelD 1929) and the supporting facts for Ground Fifteen.

As already stated many times in this Report, the question of whether a trialrdopihe
an Ohio Common Pleas Court is a final appealable order under Ohio law isiargpastly of
Ohio law. Ground Eighteen should be dismissed for failure to state a claim upon which habeas
corpus relief can be granted.

Brown’s objections on this Ground for Relief are duplicative of prior argus&aF

No. 38, PagelD 3748).

Ground Nineteen: Unconstitutional Failure to Provde Physical Presence at Resentencing

In his Nineteenth Ground for Relief, Brown asserts he was deprived of liberty, due process,
and equal protection when he was not transported to be personally present for the resentencing
hearing at which Judge Wiseman orally advised him of the five-year term aiepesse control.

Brown had raised this claim in the Second District on appeal from the resentanding

that court had decided it adversely to himn the original Report, the Magistrate Judge
concludedthe Second District’'s decision was not an unreasonable applicati@myafer v.
United States291 U.S. 97 (1934), and was therefore entitled to deference under 28 U.S.C. 8
2254(d)(1)(Report, ECF No. 26, PagelD 3625. On the initial recommittal, the Mgstrate
Judge adhered to that conclusion (Supp. Report, ECF No. 31, PagelD 3660).

Brown then objected that a trial court is required by Ohio R. Crim. P. 43 to obtain a
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signed waiver of physical presence and this omission is not cured by OhiodR€ade§
2929.191 where the defendant objects prior to the hearing (Objections, ECF No. 32, PagelD
3676). The cited statute is the Ohio General Assembly’s effort to provide a mechanigrase
remands to impose pestlease control and specifically authorizegleo conferencing
appearance on the trial court’s own initiative whether or not a defendant consesty. event,
resolving any apparent conflict between Ohio R. Crim. P. 43 and Ohio Revised Code § 2929.191
is a question of Ohio law, not federal cangional law.

Brown also objected to the Magistrate Judge’s relianc&myder, supraand argues the
relevant Supreme Court precedentKientucky v. Stincer482 U.S. 730 (1987), anHicks v.
Oklahoma 447 U.S. 343 (1980).

In Stincer the Supreme Court held that a defendant in a sex offense case had no right under
either the Confrontation Clause or the Due Process Clause to be personally present during the
competency hearing for two young girls who were victim witnes$ég Second District’'s decision
on Brown’s claim is an objectively reasonable applicatio8tafcerin that Brown'’s interest in being
personally present at the resentencing hearing is substantially less than ridssirge Stincer in
being present at the competency hearing.

In Hicks the Supreme Court held that a defendant’s liberty interest in having a jurg fix hi
sentence was not merely a matter of state procedural law but protected by the @as €lagse of
the Fourteenth Amendment. In that case, the provision of Oklahoma'sidlabitender statute
under which the jury had been instructed to impose a particular sentence had later laged dec
unconstitutional. Hicks has no application to the question of whether a defendant is entitled to be
present in person for a resentencing. Based on this analysis, the Magistrate Judge agai
recommended dismissal of Ground Nineteen (ECF No. 34, PagelD 3709).

Brown objects that the Ohio Supreme Court has resolved the exact question of Ohio law
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involved —possible conflict between Ohio R. Crim. P. 43 and Ohio Revised Code § 29291191
State ex rel Silcott v. Spals0 Ohio St. 3d 110 (1990). In that case, the Ohio Supreme Court did
indeed adopt the general rule that Ohio rules of procedure, adopted by the Ohio Supreme Court under
the Modern Courts Amendment, prevail over conflicting statutes. B&iktettcase did not address
the supposed conflict in this case.

Brown raised this claim as his First Assignment of Error on appeal from the resegtenci
(State Court Record, ECF No.-B3PagelD 2039). The Second District decided that, regardless of
the supposed conflict between the rule and the statute, Brown had suffered no prejudice from not
being present in persorState v. BrownCase No. CA 26320 TDist. Sep. 25, 2015)(State Court
Record, ECF No. 13, PagelD 2111 et seq.) If the Second District was wrong on this question of
Ohio law, it is beyond the authority of this Court to change that ruling. On the other hand, the
Second District also found there was no federal constitutional error, relying expresShyaer,
supra That decision was not an unreasonable application of Supreme Court precedent and is
consequently entitled to deference under 28 U.S.C. 8§ 2254(d)(1).

Brown’s Nineteenth Ground for Relief should therefore be dismissed with prejudice on the

merits.

Ground Twenty: Unconstitutional Application of Res Judicata

In his Twentieth Ground for Relief, Brown complains of the denial of his First
Supplemental Assignment of Error on appeal from resentencing on the hasisuaficata. The
original Report found that as pleaded, the Twentieth Ground for Relief did not stapeizabte
claim because it relied on Ohio and Federal Rules of Criminal Proceduiéhé3atter rule has

never applied to state criminal proceediags violation of the former rule was not presented to
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the state court as a constitutional question (Report, ECF No. 26, PagelD 3629-30).

Brown objected that he had intended to include Ohio Rule 43 in his Petition, but had
omitted it as a result of typagphical error which this Court was bound to excuskhe
Supplemental Report concluded that inserting the Ohio Rule would not make a difference
because failure to abide by state law is not a federal constitutionalonol8upp. Report, ECF
No. 31, PagelD 3661).

Brown then objected on the basisHitks v. Oklahoma, supyavhich is certainly a case
in whichthe United States Supreme Court held that a particular state criminal procelducedated
a liberty interest protected by the Due Process Cla&sewn also relies ofdoffner v. Bradshaw
622 F.3d 487, 495 {BCir. 2010)(quotingBarclay v. Florida 463 U.S. 939, 9538 (1983)), and
Carter v. Mitchel) 693 F.3d 555 (BCir. 2012).

In Carter, the Sixth Circuit held thah a capital casethe trial court’s use of nonstatutory
aggravating factors in deciding the sentence implicated the Eighth Ameehdibecause the
statutory aggravating factors play the ‘constitutionally necessary funafonircumscribing the
class of persons eligible for the death penalty” and the Due Process ‘Glacaase adefendant has
a legitimate interest in the character of the procedure which leadsitogbsition of sentence even
if he may have no right to object to a particular result of the sentencing proc€sstér, 693 F.3d
at 562,quoting Gardner v. Florida 430 U.S. 349, 358 (1977)The Carter court relied orHoffner
for the general proposition that “[s]tate law errors may warnabeasrelief if the errorsrise for
some other reason to the level of aideof rights protected by the United States Constitutio693
F.3d at 562, quotingloffner, 622 F.3d at 495.

There are probably thousands of Ohio criminal procedural rules when one considers the
statutes, the Rules of Criminal Procedure prescribetthdyOhio Supreme Court under the Modern

Courts Amendment, and the rules announced in various c&setinly some of those rules protect
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rights arising from the United States Constitutioor example, Ohis rules providefor the
appointment of counsel protect the Sixth Amendment right to be represented by coamsetase
where there is a possibility of jail time.See Argersinger v. Hamlin,407 U.S. 25 (1972)
(misdemeanor cases where imprisonment is a possibiiigbama v. Shelton535 U.S. 654
(2002)(even if sentence is suspended).

But the Sixth Circuit and Supreme Court have held that not all those procedural rights are
elevated to a constitutional level‘A state cannot be said to have a federal due process
obligation to follow all of its ppcedures; such a system would result in the constitutionalizing of
every state rule, and would not be administrableeVine v. Torvik986 F.2d 1506, 1515 (&ir.
1993),cert. denied509 U.S. 907 (1993)Federal habeas corpus has long been avaitaibjeto
correct federal constitutional violation28 U.S.C. § 2254(a)Vilson v. Corcoranb62 U.S. 1
(2010); Lewis v. Jeffers497 U.S. 764, 780 (19908mith v. Phillips 455 U.S. 209 (1982),
Barclay v. Florida,463 U.S. 939 (1983).Since adoption ofhe Antiterrorism and Effective
Death Penalty Act of 1996, the authority of habeas courts has been further limitasttogg
relief only if a state court judgment violates a right as clearly establishedebgdant of the
United States Supreme Courtn other words, habeas courts may not consider constitutional
guestions de novo.

While Brown has pointed to Supreme Court precedent which decides as a general matter that
a violation of state criminal procedural law may rise to a constitutional levélasigointed to no
such precedent which holds that the Ohio law on personal presence at sententisgatedaral
constitutional right. Even supposing there were such precetiene isnone holding thathe
supposed righis violated when a statcourt applies itses judicatadoctrine to decida question or
that forbids a state from using video conferencing to procure a defendant’s paoticipadihearing

just because that method was not authorized when the defendant was first sentenced.
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Based on this analysis, the Magistrate Judge recommendecdhthdwentieth Ground for
Relief be dismissed on the merits for failure to state a claim upon which habeas corpusnrebef
granted. (ECF No. 34, PagelD 3711.)

Brown’s objections as to this Ground for Relief are entirely conclusory and do not require

further analysis (ECF No. 38, PagelD 3749).

Ground Twenty-One: Failure to Conduct a De Novo Sentencing Hearing
In his TwentyFirst Ground for Relief, Brown claims he was depdiv# liberty, due

process, and equal protection when the trial court imposedrglease control without
conducting a de novo sentencing heariig.denying this claim, the Second District relied on
State v. Fischerl28 Ohio St. 3d 392 (2010), and Brown argued this violated the constitutional
prohibition on ex post facto laws, relying bhiller v. Florida, 482 U.S. 423 (1987)The Report
distinguishedMiller as having dealt with a change made by the legislature and Brown objected,
relying onRogers v. Tennesseg32 U.S.451 (2001);Bouie v. South Carolina378 U.S. 347
(1964); andNVeaver v. Grahand50 U.S. 24 (1981). The Supplemental Report concluded:

None of this case law supports Brown’s claim. Fischer did not

expand basic criminal liability at all. Instead it clemdl what

disposition the Ohio courts must make of cases whererplestse

control was not properly imposed. This clarification cannot be said

to violate anyone’s right to fair notice of what conduct the State

will punish criminally. To put it another way, a person in Brown’s

position has no reliance interest in a particular interpretation of

what must be done on remand in a ge#tase control case; no

primary (“on the street”) conduct of the criminal defendant can

possibly be affected by this change.
(ECF No. 31, PagelD 3664.)

Brown then objected, relying drancaster v. Metrish683 F.3d 740 (B Cir. 2012). Brown

neglects to advise the Court tHaincasterwas unanimously reversed on the point for which it is
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cited byMetrish v. Lancaster569 U.S. 351 (2013)Lancaster had complained in habeas that the
Michigan Supreme Court’s abolition of the diminished capacity defense had been appiied
retroactively when he was retried for homicide; the defense had bedaby at his first trial.
Justie@ Ginsburg concluded that the retroactive application of this desisiemot an unreasonable
application ofRogersor Bouie

Brown then objected that he had a reliance interest in the law on resentencing asdit existe
beforeFischer, but fails to explain how that can be possible, i.e., what he did or could have done in
reliance on the prEischer state of the law (Objections, ECF No. 32, PagelD 368Bijscher
certainly did not expand criminal liability in the way the state supreme coudiateat isse in
Bouiehad. That is, it did not make any primary conduct by a pesdect to criminal punishment
that he had not beersubjectto before. Based on this analysis, the Magistrate Judge recommended
Ground Twenty-One be dismissed on the tseri

Brown now objectshat he had a reliance interest in theys¥ar sentence promised to him if
he pleadedyuilty (ECF No. 38, PagelD 3749), but his explanation is not plausible. Is he saying that
if he had known the 2006 state of the law regarding resentencing in cases whereof gestn
release was incactly imposed, he would have agreed to the proffered plea arrangehlemtffers
no corroborating detail to prove this was his state of mind at the time and it is completel
unbelievable.

Brown also objects that he had a liberty interest in thé-@eher state of resentencing law,
to wit, that there would be a complete resentencing (ECF No. 38, PagelD S#@¢ law may
create proteeble liberty interests.Kentucky Dept. of Corrections v. Thompsdf0 U.S. 454

462 (1989). To create such a Mty interest, the State must use “explicitty mandatory
language,’i.e.,, specific directives to the decisionmaker that if the regulations’ substantive

predicates are present, a particular outcome must follow, in order to crélagetyaihterest.”
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Id., citing Hewitt v. Helms459 U.S. 460471-72 (1983). Statecreated procedural rights that do

not guarantee a particular substantive outcome are not protected by therfloukteendment,

even where such proceduralhrig are mandatoryPusey v. City of Youngstowhl F.3d 652,

656 (8" Cir. 1993). A hearing right does not command a particular substantive outcome and
therefore does not create a liberty intereSields v. Henry Cty.701 F.3d 180 (B Cir. 2012).

The preFischerlaw provided for a resentencing de novo, but it in no gagranéed a lesser

sentence.

Certificate of Appealability

The Magistrate Judge has consistently recommended that Brown be denirgficatee
of appealability because reasonajudasts would not disagree with dismissal of the Petition.
Brown objects that “[n]ot once in all of the Magistrate Judge’s [reports] haddbestrate Judge
concluded Brown is wrong about being ‘unlawfulheld ‘in custody’ prior to a final judgment
of conviction and sentence, which did not happen until July 15, 2014.” (ECF No. 38, PagelD
3750). Brown is correct about that. Ohio law required that Brown be orally advides i<t
release control condition and that the incomplete 2006 termination atamended to reflect
that that had not been done. But neither of those facts makes Brown’'s imprisonment
unconstitutional and a federal court can only issue a writ of habeas corpus upon a finding of
unconstitutional confinement. Not only has Browmigrisonment been constitutional, but it is
also the case that no reasonable jurist would disagree with this conclusion. besgreds of
pages of briefingBrown has not cited a single federal habeas raadich the court found the

writ should issue because sfatelaw inadequaciesn the imposition of postelease control.
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Because of that fact, the Magistrate Judge again recommend®etitbner be denied a
certificate of appealability anitie Court should certify to the Sixth Circuit that any appeal would

be objectively frivolous and therefore should not be permitted to pracdéedna pauperis

April 5, 2018.

s/ Michael R. Merz
United States Magistrate Judge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(b), any party may serve and file specific, writtetiagedo the
proposed findings and recommendations within fourteen days after being wétvéds Report

and Recommendations. Pursuant to Fed. R. Civ. P. 6(d), this period is extended to seventeen
days because this Report is being served by mail. .Such objections shall $pepidytions of

the Report objected to and shall be accompanied by a memorandum of law in support of the
objections.If the Report and Recommendations are based in whole or in part upon matters
occurring of record at an oral hearing, the objecting party shall promptyngarfor the
transcription of the record, or such portions of it as all parties may agree upe\adistrate

Judge deems sufficient, unless the assigned District Judge otherwvgses.dA party may
respond to another patsyobjections within fourteen days after being served with a copy thereof.
Failure to make objections in accordance with this procedure may forfeit agrappealSee

United States v. Walter$38 F.2d 947, 9480 (6th Cir. 1981):Thomas v. Arn474 U.S. 140,
153-55 (1985).
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