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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

PETER H. HEINSet al., . Case No. 3:17-cv-110
Plaintiffs, District Judge Walter H. Rice
Magistrate Judge Sharon L. Ovington
VS.

COMMERCE AND INDUSTRY
INSURANCE COMPANY et al,

Defendants.

ORDER

l. | ntroduction

At the heart of this case is a devésia plane crash that killed two people—
Clayton M. Heins and Jacob Aurner. Unfortunately, aftehe tragic accident, disputes
arose concerning insurance coverage of taegl This ultimately led Plaintiff Peter H.
Heins, individually and as Administrator oftlicstate of Clayton M. Heins, to bring this
case against Defendants Commerce and Industurance Compan AlG Aerospace
Insurance Services, Inc., and AlG Aspace Adjustment Services, Inc.

This case is presently before the Caypon Plaintiff’'s Motion for Sanctions and
to Compel Discovery (Doc. #40), Defendar®@pposition (Doc. #41), Plaintiff's Reply
(Doc. #42), Plaintiff's Third Maon to Compel Discovery and for Sanctions (Doc. #49),
Defendants’ Opposition (@x. #50), Plaintiff's Reply (Da@#52), Defendants’ Notice of

Supplemental Materials (Doc. #54nd Plaintiff's Reply (Doc. #61).
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. Background

Plaintiff! is the father of Clayton M. Heired the owner of the plane that was
involved in the crashPrior to the crash, he purchasedaircraft insurance policy for the
plane from Defendant Commerce dndustry Insurance. Plaintiff asserts that at the time
of the plane crash, this policy was in effgmovided coverage for property damage to the
aircraft and other losses, and required Defahtia“defend and settle any suit or claim
covered by this insurance.” (Doc. #agelD#69, 15) (internal quotation marks
omitted). After the accident, he requestieat Defendant Commerce and Industry
Insurance “provide Plaintiffindividually) with a defense tany and all claims which
might be asserted by the ... estate of Mr. Jake Turneidd..at 69, 7.

A few months later, the Administrator &cob Turner’s Estate filed a wrongful-
death case against Plaintiff. As requesizefendant AIG Aerospa&c(as Commerce and
Industry Insurance’s aggragreed to defend Plaintiff sxccordance with the terms of the
policy. But the defense was short-lived.tekffiling an answer on Plaintiff's behalf,
Defendant Commerce and Indysinsurance inforrad him that “it was rejecting the
claim of physical damage to the aircraftyeis not providing coverage for the bodily
injury and death of Jacob Turner; and, it was providing Plaintiff (Individually) with a
defense to the claim against himade in [the Turner case]ld. at 71, 14. The present

case followed.

! For simplicity sake, Plaintiff Peter H. Heins is reéetto herein in the singular “Plaintiff” even though
he brings claims on behalf of himself, individuabyd as Administrator of Clayton M. Heins’s Estate.
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[1l. Standard of Review

Under the Federal Rules of Civil Pemture, the scope of discovery is
“traditionally quite broad.”Lewis v. ACB Bus. Servs., Int35 F.3d 389, 402 (6th Cir.
1998) (citingMellon v. Cooper—Jarrett, Inc424 F.2d 499, 501 (6th Cir. 1970)).

Parties may obtain discovemggarding any nonprivileged
matter that is relevant tong party’s claim or defense and
proportional to the needs othe case, considering the
importance of the issues at staik the action, the amount in
controversy, the parties'relative access to relevant
information, the parties’ resources, the importance of the
discovery in resolving the issues, and whether the burden or
expense of the proposed discgveutweighs its likely benefit.

Information within this scope of discovery need not be
admissible in evidend® be discoverable.

Fed. R. Civ. P. 26(b)(1). But, “this destmeallow broad discovgris not without limits
and the trial court is givewide discretion in balancintpe needs and rights of both
plaintiff and defendant."Scales v. J.C. Bradford & C®25 F.2d 901, 906 (6th Cir.
1991).

A party may file a motion to compel discoyavhen a deponent fails to answer a
guestion under Rules 30 or 31. Fed. R. @i 37(a)(3)(B). “[T]he proponent of a
motion to compel discovery bears the inibarden of proving tat the information
sought is relevant.’Mayer v. Allstate Vehicle & Prop. Ins. C&No. 2:15-cv-2896, 2016
WL 1632415, at *4S.D. Ohio Apr. 22, 2016) (Deavers, M.a&bjections overruled
2016 WL 2726658 (S.D. Ohio May0, 2016) (Marbley, D.J.) (quotir@uinn v. Mount
Carmel Health SysNo. 2:09-cv-226, 2010 WL 29232, at *5 (S.D. Ohio July 23,

2010) (Kemp, M.J.)Clumm v. ManesNo. 2:08-cv-567 (S.D. Ob May 27, 2010) (King,



M.J.)); see also United States ex rel. Shamesh v. CA3ié.F.R.D. 1, 8 (D.D.C. 2016)
(“In cases where a relevancyjettion has been raised, tharty seeking discovery must
demonstrate that the information sought to be compelled is within the scope of
discoverable informationnder Rule 26.”). If the proponemeets its initial burden, then
“the party resisting productiohas the burden of establisbithat the information is
either not relevant or is so marginally relevehat the presumptioof broad disclosure is
outweighed by the potentialfandue burden or harmPillar Title Agency v. PeiNo.
2:14-cv-525, 2015 WL 2238180, at *3 (S.Ohio May 12, 2015) (Kemp, M.J.) (citing
Vickers v. Gen. Motors CorgNo. 07-2172 M1/P, @08 WL 4600997, at2 (W.D. Tenn.
Sept. 29, 2008)).

V. Discussion

Thus far, discovery in this case has bgaite contentious. There have been
several disputes between the partiesetdnsive motion practice—including three
motions to compel (two withequests for sanctions), a tiom for a protective order, and
a motion for sanctions. This @er addresses Plaintiff's firand third motions to compel
and for sanctions. (Doc. #s 40, 49).

Plaintiff seeks an order nmpelling witnesses to answeeposition questions and
produce documents. He also assertsBed¢ndants’ response to his request for
admission is improper and asks the Court enad@ admitted. He requests sanctions for
the time it took to preparthe motions, for additional deptiens, and for the costs of

establishing the facts in his request for admission.



Mr. Talbot's and Mr. Hader’s Missing Records

The parties’ first dispute centers arouhd depositions of Russell Talbot, an AIG
claim representative, and Richard Harder AIG major-loss adjuster. Mr. Talbot
testified at his deposition dlarch 20, 2018 that he keptkim file and computerized
time records of his activities. (Doc. #48agelD#389). A few days later, on March 23,
2018, Mr. Harder testified that he kegpt annotated electranactivity/time record.ld.
Although both indicated thahey provided thesrecords to Defedants’ counsel,
Defendants did not discloskeem to Plaintiff.1d.

Upon hearing about these documents—on the same day that each deposition
occurred—Plaintiff's counsel, Mr. Kuczak, sent a letter to Defendants’ counsel, Mr.
Schmidt and Mr. Torpey, requesting the doemts be produced by March 29, 2018.
at 403-06. On March 29th, Defendants repotied they were stilleviewing the records
and would produce them aeon as possibldd. at 407. A few days later, on April 4,
2018, Mr. Kuczak canceled a deposition sithed for April 13,2018 in Portland,
Oregor? because he had not received the docusnemd did not want to conduct further
depositions until he received, reviewedd amganized the regagd documentsld. at
410-11. The next day, Defendants said thay should havéhe records to him by
Monday at the latestid. at 409. But it was not until a wk after that Monday (April 16,

2018) that Defendants produced their Second Supplemental Responses to Plaintiff's First

2 To their credit, Defendants agreed to reimbiseKuczak for his non-refundable airfare. (Doc. #41,
PagelD#433).



Request for Production of Documentslaamended privilege log. (Doc. #4%agelD#s
441-69).

Defendants assert that because they medthese documentsjghssue is moot.
Id. at 415-16. They insist, “there is nothingw in this latest document production that
was not previously addressed at the Talbot and Harder depositions and/or in the
voluminous documents produced before their depositiolas.at 417. Most of Mr.
Talbot’s notes are “cut and pasted dsighat had alredy been producedd.
Defendants attached Mr. Talbot’s newly pnodd claim-file notes and highlighted the
new material.ld. at 417, 440-69.

But why were these recordst produced before trdepositions? According to
Defendants, “because Defendants’ counseal ma aware such records existed ... until
Talbot and Harder testified ....Id. at 415-16. It was “an innocent oversightd. at
416. Indeed, according to 2adants, these notes weretlzally quite helpful to the
Defendants’ defense ....Id. at 417.

Plaintiff acknowledges that Defenaa produced some of the requested
documents. However, “several documents Whiere alluded to by Mr. Talbot and Mr.
Harder remain withheld.” (Doc. #4RagelD#476). He identifies five categories. First,
Mr. Talbot’'s hourly billing statements apgeincomplete as they do not correspond to
events identified in previousmails or know by Plaintiff. Id. at 477. Second, Mr.
Harder’s records show that he only workedPlaintiff’'s claim twce. But there are
emails and testimony that show he workeérathe dates identified in his recordd.

Third, Mr. Talbot alluded to both a timestp on previously produced emails and a



“block” he sometimes usddr notes. The documents do not have either.seeDoc.
#40,PagelD#398) (“There are occasions where lulkbenter notes into my claim file
and those notes have a time stamp.”); (“Thereasn to put [a] short explanation of what
was done during that billable time. There are occasions whenihpull information in
that block. I'm sure there are occasions whes not put information in that block.”).
According to Plaintiff, some documents haespicious blocks foBates Numbers where
the block for notes should be. Fourth, thare no handwritten notes in the adjusters’
claims files. (Doc. #4Z&agelD#477). Last, there is nothing that alludes to Defendant
Commerce and Industryt®le in processing Plaintiff's claimid.

The absence of some of these documisrggplained by a significant mistake on
Defendants’ privilege log. And this requiradittle explanation. After Plaintiff filed his
Reply (in support of his third motion tmmpel), Defendants unexpectedly filed a
“Supplemental Materials in Support of Its @sition ....” (Doc. #54). As it turns out,
Defendants, upon review of their privilegg)dound “a few of the dates in Defendant[s’]
privilege log excerpt ... wereff by one year due to amknown clerical/computing
error.” Id. at 920. Defendants fixed their log aseht the amended ves to Plaintiff's
counsel with a letter gtaining the error.

Notably, more than a few dates were imeot. On the sampkhey included for
the Court, there were at least ten corrected dédesit 928, 937. Defendants’ mistakes
caused Plaintiff's counsel to expend significamounts of time. Further, their errors
led—at least in part—to Plaintiff's motionadare the basis of several disputes between

the parties’ counsel.



Moreover, based on Plaiffts list, there may still belocuments outstanding. If
so, Defendants must producerth within seven days of th@@rder. If Defendants do not
have any additional documents or modifioas to their privilege log, Defendants’
counsel must file an affidawvith the Court stating thahey have provided all of
Plaintiff's requested documents, all documehtg were not produced are privileged, and
the privilege log is accurate. The Coenicourages Defendants and their counsel to
review their records related to this cagacluding produced gcovery, privileged
documents, and privilege log to ensure traeeno further mistakes or omissions.

Plaintiff asserts, “[rlegardks of whether the withheld documents are produced, it
nonetheless appears that it will be necesatgke additional depia®ns of Mr. Talbot
and Mr. Harder as a result of Plaintiff bgideprived of the documents necessary to
effectively examine these witnesses at theetof their ... depositions.” (Doc. #40,
PagelD#390). “Defendants oppose any takingacfecond deposin of Talbot and
Harder ....” (Doc. #41PagelD#422).

When the parties will not stipulate tesacond deposition, Federal Rule of Civil
Procedure 30 requires leave of court to conductA party must obtain leave of court,
and the court must grant leavethe extent consistent witRule 26(b)(1) and (2): (A) if
the parties have not stipulated to the depmsiéind: ...(ii) the depome has already been
deposed in the case ....” Fed. R. Civ. P. §@fa Rule 26 directs thcourt to “limit the
frequency or extent of discovery. if it determines that: [ihe discovery sought is
unreasonably cumulative or duplicative, or banobtained from some other source that

IS more convenient, less burdensomdess expensive ....” Fed. R. Civ. P.



26(b)(2)(C)(i);see Libertarian Party of Ohio v. Huste2D2 F.R.D. 472, 476-77 (S.D.
Ohio 2014) (“once the deposing party had hdull opportunity tajuestion a witness,
doing that for a second time is presumptiveiyplicative and it is appropriate to ask the
requesting party to explain whealse might be asked thads not already been covered
adequately in the firgiroceeding.”) (discussingalter v. Upjohn593 F.2d 649 (5th Cir.
1979) (citingCf. Powell v. United Parcel Service, In2011 WL 124600, *1 (S.D. Ind.
Jan. 13, 2011)). “Typically, if, after a witreess deposed, new information comes to light
relating to the subject of that depositioew parties are added to the case, new
allegations are made in pleadings, or m®euments are produced, the witness may be
re-deposed with respect to these new developmehtsriison v. StephensoiNo. 2:06-
CV-0283, 2008 WL 14817, at *2 (S.D. Ohidan. 10, 2008) (citingeck v. Union Bank
of Switzerland1997 WL 411931S.D.N.Y. July22, 1997)).

In the present case, new documents Hmaen produced @ more could be
produced soon). However, Plaintiff learnedlod existence of the missing documents
during Mr. Talbot's and MrHarder’s deposition testimonyl'hus, he had at least a
smidgen of opportunity to asjuestions about these documerfeirther, Plaintiff has not
identified any specific questions aboutased on the newly produced evidence.
Although Defendants attached some ofrieevly produced documents with the new
information highlighted, the Court cannot progesl/aluate its significance in this case
without supplementary information. If Defgants produce additiondocuments and/or

Plaintiff identifiesspecificquestions arisingnly from the new documents, the Court will



reconsider this issue. At present, basedhe evidence befotae Court, a second
deposition of Mr. Talbot or Mr. Harder ot necessary and winl be duplicative.
Coaching Mr. Talbot

Plaintiff's next claim also concerns Mralbot’s deposition. Plaintiff asserts
Defendants’ counsel, Mr. Torpey, impropeclyached Mr. Talbot during a break in his
deposition. Specifically, before the bre&kaintiff's counsel, Mr. Kuczak, asked, “Do
you or do you not dispute thtte policy ... provides for covega for a total loss for the
aircraft if that loss occurred inglform of a theft?” (Doc. #4®agelD#401). After
Defendants’ objection, Mr. Talbot answerel the loss occurs in thform of theft, |
would agree.”ld. Mr. Kuczak stated, “Thank you.ld. Suddenly, Mr. Torpey
interjected that they needéemtake a break so Mr. Talbot could answer an important
phone call about the stataghis flight home.ld. Upon their returrirom the break, Mr.
Talbot announced, “I wodllike to complete thanswer, if | could.”ld. When Mr.
Kuczak asked if he discussed his answigin wounsel during the break, Mr. Torpey
intervened: “You have no right to askoaib attorney-client communication. ..Id. at
391. The attorneys contindi¢o quarrel until, eventuallyMr. Talbot completed his
response—“Subject to any exclusidhat may exist in the policy.1d. at 401-02.

Defendants maintain that the conversatiluring the break between Mr. Talbot
and his counsel is protected by attorney-client privilege. Further, “nothing prevents a
witness from expanding on a previous answregven changing their testimony during a

deposition.” (Doc. #41PagelD#420).
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Although Plaintiff suggests otherwise, theés no convincing reas to believe that
Mr. Talbot’s phone call was a ruse to cbarhis answer. Nonetheless, Defendants’
counsel’s conduct was improper.

“[lln general, a deponent and the depdfeeattorney have naght to confer
during a deposition, except ftre purpose of determining wther a privilege shall be
asserted.”Morales v. Zondp204 F.R.D. 50, 53 (S.D.M. May 4, 2001) (citindAm. Fun
& Toy Creators v. Gemmy Indusase no. 96 Civ. 0799,9B U.S. Dist. LEXIS 12419,
1997 WL 482518 (S.D.N. Aug. 21, 1997))see Pastura v. CVS Caremadase no.
1:11-cv-400, 2012 U.S. Dist. LEXIS 721,7%-6 (S.D. Ohio May 23, 2012) (Litkovitz,
M.J.) (Conversations between the deponedtattorney are protected by attorney-client
privilege because the purposetioé conversation was to detene whether to assert the
privilege.). This generic rule has been ipteted in many wayskFor instance, some
courts struggle with the & of an absolute rule pribiting communication between a
deponent and counsel during depositioBseUnited States. v. Philip Morris, Inc212
F.R.D. 418, 420 (D.D.C. 2002) (citif@done v. Croda Int'l| PLC170 F.R.D. 66, 68
(D.D.C. 1997)) (“there is by no means aagairical prohibition ocommunications once
a deposition has commenced.”). In contrasteotourts have found that a deponent can
confer with counsel about anything durimgeaks so long as there is no question

pending® McKinley Infuser v. ZdgkCiv. Action No. 99-S-117800 F.R.D. 648, 650

% In the present case, Mr. Talbot did not askhtangehis response, he askedcmmpleteit. That implies

that he had not completed his response before the break. However, he responded, Plaintiff's counsel said
“Thank you,”—suggesting Mr. Talbot’'s answer wasnpbete—and then Defendants’ counsel interrupted

with the phone call.
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(D. Col. June 7, 2001) (citinig re Stratosphere Corp. Securities Litigatjdi82 F.R.D.
614, 621 (D. Nev. 1998)) (“[O]ther coritations, during periodideposition breaks,
luncheon and overnight recesses, andenpoolonged recesses ordinarily are
appropriate.”).

Another court recognized the lack of cés® in its district (Middle District of
Tennessee) and from the Sixth Circuit regagdh deponent’s ability to consult with
counsel during a break when a question is not pendingjen v. Nissan N. Am., Inc.
case no. 3-09-0180, 2010 U.S. Dist. LEXIS?545, *202010 WL 11579750 (M.D.
Tenn. Feb. 2, 2010) (“[B]ecause of the ladkunanimity among courts addressing this
issue, this Court cannot firtdat the plaintiff's conferese with his counsel during the
lunch break was clearly prohibited and thusprotected by attoey-client privilege.”).

In the Southern District of Ohio, at lease court has found that the general rule
applies. See Pastura2012 U.S. Dist. LEXIS 72179Although there could be
circumstances—for example, a multi-daydsition—where the general rule might not
apply, in the present case, those circunttarmlo not exist. Mr. Talbot's emergency
phone call was a valid reason to take a brefsker the call, there is no indication that
Mr. Torpey and Mr. Talbot were discusswhether he should assert attorney-client
privilege. Accordingly, MrTorpey’s instruction not toespond to Mr. Kuczak’s
guestion was improper.

Plaintiff seeks an order compellinggacond deposition of Mr. Talbot at
Defendants’ expense and response tajtlestion of whether he supplemented his

response “at the behest of counsel ....” (Doc. &@elD#393).

12



Although Mr. Torpey’s direction not to awer was improper, a second deposition
solely to ask what Mr. Talb@ind his counsel discussed durthg break is unreasonable.
See MorrisonNo. 2:06-CV-0283, 2008/L 145017, at *2 (“Theorinciples guiding the
Court’s discretion are those set forth in RR&£b)(2), which include whether the second
deposition of the witness would be unnecelsaumulative, ... ad whether the burden
of a second depodiin outweighs its potentibenefit.”) (citingCollins v. International
Dairy Queen 189 F.R.D. 496 (M.D.Ga. 199%turley v. JARC Buildersl64 F.R.D. 39
(E.D. Pa. 1995)).

Joe Shelby’s Deposition

The parties’ counsel had yet another diseament during a deposition—this time,
of Joe Shelby, a former employee of DeferiddiG. Plaintiff's counsel asked, “Do you
know whether or not Mr. Togy or Mr. Schmidt advised you, prior to the denial of
coverage, what the current law of the stt®hio was at the timregarding the word
‘theft’ in insurance policies?” (Doc. #4PagelD#784). Defendants’ counsel, Mr.
Torpey, objected—"He’s not gug to answer any questioabout what was discussed
with counsel’—and refused &dlow Mr. Shelby to answerld. at 786. But, Plaintiff's
counsel insisted, “My question is prit the denial of coverageld.

Defendants assert that if he was coliggeto answer, Mr. Shelby would say that
he could not have discussaxdy matter with Mr. Torpey dvir. Schmidt prior to the

denial of coverage on February 22, 201Zauese they were notteened until March 9,

13



[2017]4 This reasonably perpleaé®laintiff because Defendants’ privilege log indicated
Mr. Schmidt, Mr. Torpey, and Mr. Olie Jtd&l emailed each other about the case on
January 29, 2017. (Doc. #4%agelD#826).

Unfortunately, this was another error calibg Defendants’ privilege-log debacle.
The corrected log indicates those emails weng ine2018—after the denial of coverage.
(Doc. #54 PagelD#928). Because of the correctipbefendants claim this issue is
moot.

Plaintiff questions Defendants’ integrityDefendants re-invented their own
Privilege Log to justify defense counsel’s less than appropriate behavior.” (Doc. #61,
PagelD#1473). Although Plairfis frustration is understandable, there is no evidence
to suggest Defendants intentionally providedretcurate privilege log or that it, as
amended, is inaccurate. Still, Defendants’ failure to catch theiaka before drafting
their Opposition to Plaintiff's Motion is carede and suggests a flippant attitude. Indeed,
if Defendants’ counsel at Mr. Shelby’spesition reasonably considered Plaintiff's
counsel’s objection—rather than summar#yecting it—he could have caught the
mistake on the privilege laguch sooner. Nonethelesd,this time, based on
Defendants’ revised privilege log, there is no need fan @amerareview of the

documents in question. Thasdikewise no need to depose Mr. Shelby a second time.

4 Based on the other dates, the Court assumes that Defendants’ counsel accidently typed 2016 instead of 2017.
(Doc. #50,PagelD#850). Nonetheless,fthe reasons explained above, both are incorrect.
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Monetary Sanctions

Defendants first failed to produce allidf. Talbot's and Mr. Harder’s relevant,
non-privileged claim-file documents. WhPBhaintiff correctly identified and requested
those documents, Defendants made sevepatsentations thatéhdocuments would be
produced quickly (or by a certain date) and tfeled to deliver. Plaintiff contends that
there are more documents that have yet to be produced. Even if there are not, at the time
Plaintiff filed his motion, he accuratetiescribed several documents that were not
produced and thus, it was reasonable to seekt@dervention. Further, to the extent
some of the documents identified by Ptdirdo not exist, hegeasonably relied on
Defendants’ incorrect privilege log. ¥&n Defendants’ significant avoidable error,
Defendants must pay Plaintiff the reasonable fees and expenses associated with preparing
Plaintiff's Motion to Compel ath for Sanctions (Doc. #405eefed. R. Civ. P.
37(a)(3)(A) (“If a party fails to make a disslare required by Rul26(a), any other party
may move to compel disclosure and for appropriate sanctions.”).

Likewise, Plaintiff reasonably relied defendants’ incorrect privilege log in
support of part of his third motion. Theirccorrect privilege log caused severe disruption
to the flow of discovery—for instance,VShelby’s deposition. Further, Defendants
ignored or overlooked their mistakes osittprivilege log until after responding in
opposition and after Plaintiff replied. éardingly, Defendantsiust pay Plaintiff's
reasonable fees and expenses associategueparing Plaintiff SReply to Defendants’
Opposition (Doc. #52) and Plaintiff's Reply Befendants’ Submissn of Supplemental

Materials (Doc. #61).
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Request for Admission

Plaintiff sent only one puest for admission to Defeaudts: “Pursuant to FRCP
36, Admit that the incident which occurred September 14, 2016, which precipitated
the claim by the insured Peter H. Heimder Commerce and Industry Insurance
Company Policy No. Nd.P006364456-01, was a theft of thetire aircraft.” (Doc. #49,
PagelD#s 833, 835). Plaintiff limited the resm@area to two boxes to check for either
“admit” or “deny.” Id.

Defendants objected on several groun@lsey believe the format is not in
accordance with Fed. R. Cik. 36 or the Southern Disttiof Ohio’s Civil Rules.Id. at
839. Further, they object to Pl#ffis failure to define “theft.” Id. And, “[w]ithout
waiving any objections, thesue of Defendants’ position redeg theft versus total loss
of the Aircraft was addressed in the daposs of Russ Talbotral Richard Harder.’1d.
at 840.

Federal Rule of Civil Procedure 36 provides the standard for requests for
admission. “A party may see on any other pty a written request to admit, for
purposes of the pending action only, the tftAny matters within the scope of Rule
26(b)(1) relating to: [Jdcts, the application of law tadt, or opinions about either ....”
Fed. R. Civ. P. 36(a)(1). Section (a)(#pkins the rules for sponding to such a
request: “If a matter is not admitted, the answer must specifically deny it or state in detail
why the answering party cannot truthfully adontdeny it. A denial must fairly respond
to the substance of the matter ....” And, get{a)(5) sets the rutefor objections: “The

grounds for objecting to a request must beestatA party must not object solely on the
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ground that the request presents a genuine festi¢al.” If a court finds that an answer
does not meet these requirements, “the aoast order either that the matter is admitted
or that an amended answer be sdt Fed. R. Civ. P. 36(a)(6).

“Requests for admissions are not a general discovery dewtisco, Inc. v. U.S.
Steel Corp.784 F.2d 198, 205 (6th Cir.1986) (titens omitted). Rule 36’s “proper use
IS as a means of avoiding thecessity of proving issu@gich the requesting party will
doubtless be able to proveKhami v. Ortho—McNeildanssen Pharm., Inc2011 WL
996781 at *2 (E.D. Mih. Mar.17, 2011) (citinylisco, 784 F.2d at 205) (other citation
omitted);Erie Ins. Prop. & Cas. Co. v. Johnsdv2 F.R.D. 177, 183 (S.D.W.Va.2010).
“Strictly speaking Rule 36 is not a discovempcedure at all, since it presupposes that
the party proceeding under it knows the facthas the document and merely wishes its
opponent to concede theirrgeneness.” 8B Wright, Miller, & Marcus, Federal Practice
& Procedure, § 2253 (3d Ed.2010) (citiktgsco, 784 F.2d at 205; other citations
omitted).

Plaintiff believes Defendants’ response is inadequate and sent a letter to them
explaining why.Id. at 791, 833-36. But the letterddnot persuade Defidants to change
their response and, Plaintiff moved the Gaardeem the fact admitted, and he “seeks
sanctions on Defendants for the reasonablesajststablishing that fact and the cost of
preparing the motion.’ld. at 785.

Defendants’ objection on the basis of fattmg issue is largely semantics.
Nevertheless, the Federal Rules of Civil Poge do not require a party to select either

yes or no; there is a third option—"statedetail why the answering party cannot
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truthfully admit or deny it.” Fed. R. Ci. 36(a)(4). Altbugh Plaintiff did not provide
space for an explanation, Daffants found a watp provide a response and thus, this
issue is moot.

In contrast, Defendants’ objection on thewnds that Plaintiff did not provide a
definition of “theft” is sufficien. Whether the incident refed to by Plaintiff constitutes
“theft of the entire aircraft” depends on thdidgion of “theft.” And, determining which
definition is applicable is a question oiaand a request for admissions of law is
inappropriate.See Reichenbach v. City of Columt2&0)6 WL 143552 at2 (S.D. Ohio
Jan.19, 2006) (King, M.J.) (“‘a request fadmission which involves a pure matter of
law, that is, requests for admissions of lawckihare related to the facts of the case, are
considered inappropriate.”$ee Hamilton v. SpurlindNo. 3:11CVv00102, 2013 WL
1165034, at *2 (S.D. Ohio Mar. 20, 201Further, although Plaintiff tried to point
Defendants to Ohio’s definition of theft basen the policy, Deferahts’ assertion that
Plaintiff misunderstood the policy demonséist lack of clarity. Thus, Defendants’
objection on this basis constitutes a valid objection.

Finally, turning to Defendants’ respgg—they claim that their position on
whether there was theft versus total loss ofdiheraft was discussed in the depositions of
Mr. Harder and Mr. Talbo®. Defendants’ response is wishy-washy, at best. At the very
least, they should ka included citations to the degption testimony. Or, they could

have said exactly whately assert in their oppositianemorandum: “Defendants

® Because Defendants’ objection regarding the dedimitif “theft” is a sufficient response to Plaintiff's
Request for Admission, the flaw in thissponse does not affect the outcome.
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disagree with Plaintiff that a ‘theft’ of the #&iraft occurred, which is supported not only
by the deposition testimony dr. Talbot and Mr. Harder, but also by the publicly-
available NTSB report for this Incident atiae police report for this Incident, neither of
which concluded that a theft occurred.” (Doc. #38gelD#850) (citations omitted).
This response is significantlyedrer than the one providedresponse to Plaintiff's
Request for Admission.

Plaintiff's counsel argues that, becailwe Talbot and Mr. Harder do not have
evidence to show that Claytéteins had permission to fly$ifather’s plane, Defendants
must admit that it was theft. Plaintiff’'s courisdbgic is flawed. And, Plaintiff failed to
provide any source of authority for his corssn that the absenoé evidence showing
permission proves theft. Acabingly, Plaintiff's assertion lacks merit and his facts are
not deemed admitted.

Local Rule Violation

Defendants insist that Prdiff's Motions (Doc. #41PagelD#415), (Doc. #50,
PagelD#849) violate Southern Disttiof Ohio Civil Rule 37.1.Under that Rule, parties
are required to exhaust all extrajudicial meéor resolving differences before filing a
motion under Federal Rules of Civil Procedureo287. S.D. Ohio Civ. R. 37.1. Once
the parties have exhaugdtdhhose means, “any pamyayfirst seek an informal telephone
conference with the Judge assigned to supediss®very in the case.” S.D. Ohio Civ.
R. 37.1. (emphasis added).

Based on the record available to the Court, it appears that Plaintiff correctly

exhausted extrajudicial means for resolvin@edences before filing motions. Given the
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animosity between the parties’ counsel, isweasonable for Plaintiff not to seek a
telephone conference. As Riaif points out, the transcript of Mr. Shelby’s deposition
illustrates significant friction between counsel. (Doc. #&yelD#815) (Defendants’
counsel, Mr. Torpey: “l thinkou need to go and take ...nsething to relax you, Konrad
[Kuczak, Plaintiff’'s counsel]. You're really little bit out of control today ... More than
usual. ... Which is hard to do.”). Thus, Defentt assertion that Plaintiff violated S.D.
Ohio Civ. R. 37.1 lacks merit.

Notably, both parties violated S.D. Ohio CR.. 7.2(a)(2). Rule 7.2 allows for one
memorandum in opposition and one replymoeandum. “No additional memoranda
beyond those enumerated are permitted exqem leave of court for good cause
shown.” S.D. Ohio Civ. R7.2(a)(2). Thus, Defendargkould not have filed their
Notice of Supplemental Materials (Doc. #&hd Plaintiff should not have filed his
Reply (Doc. #61) without leave of the CouNonetheless, theagppears to be good
cause for both filings, and neitheill be stricken from the record.

ITISTHEREFORE ORDERED THAT:

1. Plaintiffs Motion for Saction and to Compel
Discovery (Doc. #40) is grardein part, and denied, in
part;

2. Plaintiff's Third Motion to Compel Discovery and for
Sanctions (Doc. #49) is gradten part, and denied, in
part;

3. Defendants must producdl autstanding documents
requested by Plaintiff within seven days of this Order.
If Defendants do not have any additional documents or
additions/modifications to their privilege log,
Defendants’ counsel must file an affidavit with the
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October 15, 2018

Court stating that it has provided all of Plaintiff's
requested documents, all documents that were not
produced are privileged, dnthe privilege log is
accurate;

Defendants must pay Plaiffis reasonable fees and
expenses associated wipneparing Plaintiff's Motion

to Compel and for Sanctions (Doc. #40), Plaintiff's
Reply to Defendants’ (gosition (Doc. #52) and
Plaintiff's Reply to Defendants’ Submission of
Supplemental Materials (Doc6#). Plaintiff is directed

to file a declaration documenting his reasonable fees
and expenses within 5 dagéthis Order. Defendants
may, but are not required to, respond to Plaintiff's
declaration within 5 dayafter it is filed; and

Plaintiff's Motion to Delay Plaintiff's Responses to
Defendants’ Motion (Doc. #44s DENIED as moot.

s/Sharon L. Ovington

SharorL. Ovington
United States Magistratéudge
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