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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

ROSE A. MCGILL, : Case No. 3:71-cv-00131
Plaintiff, . District JudgeThomas MRose
- Magistrate Judge Sharon L. Ovington

VS.

COMMISSIONER OFTHE SOCIAL
SECURITY ADMINISTRATION,

Defendant.

REPORT AND RECOMMENDATIONS *

l. Introduction

The Social Security Administration deniBthintiff Rose McGills October 11,
2103application forSupplemental Security Incom&he brings the present case
challengingthat denial. At issue is the decisionAgministrative Law Judge (ALJ)
Gregory G. Kenyon. He concluded that Plaintiff is not under a disadiid,
consequently, not eligible to receive Supplemental Securityriaco

Plaintiff seeks an Order reversing ALJ Kenyon’s decision and remgiali an
award of benefitsThe Commissioneseeks an Order affirming ALJ Kenyon’s decision.

Il Background

A. Plaintiff's Vocational Profile and Testimony

! Attached is a NOTICE to the parties regarding objections to this Report and Reconimmendat
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Plaintiff was47 years oll onher assertedisability onset date She was therefore
considered a younger person ungecial Security Regulations. 20 C.F.R. § 416.963(c).
Shehas a eleventhgradeeducation and no past relevant woBhe does not read or
write very well. She can read a newspaper but does not undesdtanghe reads. (Doc.
#6,PagelD#75).

During an administrative hearing held by ALJ Kenyon, Plairgstified that she
is 5 feet 6 inches tallnd weigh261 pounds.Shelives alone in an apartment. She has a
driver slicense butoes “not really” drive—she justdoesn’twant to. Id. at75.

Shebegan havingdck problemsfterher first child was born. Her back paindha
worsenedin the last couple of years before the ALJ’s hearing (in SeptembBy).201 It
is a sharp pain iher lower back thatadiates intder hip. Sheestimatecherpain
severity at 4 on a-Q0 scalg10 equaling the most pain).ow-back pain causes her
troublebendingat the waist Id. at 78.

Plaintiff was using a wheelchair at the time of the ALJ's hearimgtduecent
surgery. She had previously usedalkerstarting in approximatel2012 dueto
weaknes$ her leg due to blood loss from bleeding, which had been surgically
corrected.ld. at 79.

Plaintiff alsotestifiedto suffering from breathing problems, noting “it's hard for
me to walk anywhere... | can’t breathe, | get really weak, lightheaded t ltovéall

down.” Id. at 82. Thisoccurs wheneveshewalks. She does not usehales and does



not smoke. She is limited to walking 40 to 50 feet because sheweof breathld. at
86. She can sit for 60 to 90 minutes.

Plaintiff has a history of anxiety and depression. She said she isola&§iners
herroom 15 hours per day dmarely leaves her home because she gets nervous and
anxious aroundthers.Id. at 8384. When she watches telgon, she has a hard time
paying attention. She explainé®¥]y mind driftsoff on everything | do..” 1d. at 85.

Plaintiff estimated that that she is cannot lift more thanusmg@e or walk more
than 50 feet.Id. at 87. She can stand in one spot for 3 or 4 minutes.

As to daily activities, Plaintiff testified that she spends nobster time in her
room laying dowrand playing solitaire on her phankl. at 86. She can dress herself,
take ashowerand bath but has a hard time dolrey hair. Id. at 87 She doesn’t perform
householdhores her daughtevisits andhdps. Shelikes to sit at her desk and read her
Bible for 30minutes. Id. She stops because she gets tired and gets frustrated with her
inability to understand it. She also forgets what she’s rehdat 91. There was a time
when she went to Bible study on Friday nights but this lasted only zhembatause she
“just wanted to go back into [her] corner...ld. at 92.

B. Mental Impairments

TCN Behavioral Health
Plaintiff sought mental health treatment at TCN in October 2QD®c. #6

PagelD#s293-312). Shepresented feeling depressed and having difficulty leaving her



home because of limited motivation and an inability to safely wialkat 293, 311.
Plaintiff was diagnosed with recurrent depressive psychdsiat 403.

When seen by her therapist in December 2012, Plaiapfirtecthat she has
gotten a walker, an eye exam, new glasses and her’ driicense.Her medication
wereworking very well She indicated that her mowads very good and she thdeen
able to come out of her room and help vitXing meals. She was also able to visit with
visitors and not feel overwhelmett.at 341 On mentaistatus examination, Plaintiff
was well groomedgxhibitedslow speech, was cooperative, thought process was within
normal limits, her mood was euthymic, full range effect, but she eggbeanfused with
limited insight and judgmentid. at 33940.

Plaintiff saw Bobbie Fussichen, APRN, BC, a nurse specialist, fey@hjatric
evaluationon December 2, 2012d. at 38690. Plaintiff reported a history of depression
for at least 1 year, low energy, interest, and motivation. She idblatself in her room,
sleptpoorly, and haddecreased concentratiold. at 386. During amentaistatus
examination Plaintiff exhibited slow speech, depressed mood, restricted affgxjred
cognition and poor insight/judgmentd. at 38889. Shehadno previous mental health
treatment Id. at 390.

In February 2013, Plaintiff's daughter called TCN and reported theutifflavill
not get out of bed to take her medicati®@he received medical news about having

tumorsand denid sociaisecurity benefitsid. at 361.



In April 2013, Plaintiff reported to Nurse Fussichen that she wasngamittle
better,had been goindgo physical therapy, slegm ok, sleeng during the dayutwas
awake at night. Heappetitewas good and she dao new problemsHer medications
were helping and she felt less depresdeidat 394. On mentalstatus examinatiomer
thoughtcontent wasiormal,she wasooperative, hemoodwas improved but she
remained depresseahd she had full affect 1d. at 39495.

On August 14, 2013, Plaintiff met withCSS (Community Suppog8ervices)staff
membey a support program provided by N@ehavioral. Plaintiff reported that on a
bad day she has depression with symptoms includingisel&tion, loneliness, and
tearfulness.ld. 314 On August 27, 2013, Plaintifhet again with a CSS staffember
who noted Plaintiff's fnood was goo@ith cooperativdoehavior andlisorganized
thoughtprocess....”ld. at 318.She wasleepingwell and taking medications as
prescribedld. at 31718.

During a home visit in September 2013, the s@88staff member informed
Plaintiff that he would assisier in applying for SSIHe also informed her “that due to
her diagnosis and ability to work that she may not qualify for Sigl.at 320. When
seen byNurse Fussichean October 2, 2013, Plaintiff's mood was a little depressieel,
was cooperativandhad normal thought processeshe reported to Nurse Fussichbatt
she was getting 7 hours of broken sleep and her medicationelyds| expect for sleep.

Id. at 400.



The CSS staff member visitdellaintiff’'s home in November 2013 to heéler with
aphoneinterviewshe had with the Social Security Administratidd. at 331. He noted
that Plaintiff had to be redirected multiple times throughogiintieeting due to
depression and anxietyhich causedherto become anxious and lose focus on the task at
hand. Id. In December @13, the CSSstaff member viged Plaintiff to assist her with
symptom seHmonitoring due to disorganization, depression, and anxie¢yretdewed
Plaintiff's daily activities wit herdue to isolation, reviewed the importance of increasing
daily activity, and encouragédterto bemore active He notedPlaintiff's moodwas
good, her behavior wasoperativeand her thought process was disorganizddat
449,
Nurse Fussichen completed a mental impairment questionnadatedanuary
2014 1d. at 41821. ShediagnosedPlaintiff with major depression, recurrent. at
418. Plaintiff's symptoms include sleep and mood disturbapsgshomotogrgitation
or retardationsocialwithdrawal orisolation;blunt, flat, or inappropriataffect and
decreased energyd. Nurse Fussichefound thatPlaintiff's symptomshadimproved
with medicationbut she continwkto struggle and her prognosissguarded Id. at 419.
Nurse Fussichen opined that Plaintiff was markedly restricted intikydo
maintainconcentration, persistence, or pataintainattention for extended perisd
makesimple workrelated decisionsomprehed detailed instructions; asimple

questions orequess assistangeand respondappropriately to criticism from supervisors.



Id. at 420. According thBlurseFussichen, Plaintifivould be moderately limited iher
activities of daily livingand in her ability tanaintainsocial functioningunderstand and
remember instructionsnaintain a schedulsustain an ordinary routineomplete a
normal work day and work weginteract with the general public; and get along with
coworkers and peerdd. She further opined that Plaintiff's mental impairments would
cause her to be absent from work greater gi@mes each monthid.

During a telephone conversation witte CSSstaff membem February2014,
Plaintiff's mood was goodshe was cooperativand hadlisorganized thougltrocess
She reprted sleepingvell. Id. at 73334.

In July 2014, Plaintiff's daughter reported that Plaintifs“more emotional she
felt more irritableand does not like to be around pedplil. at 806. Plaintiff exhibited a
depressedndirritable mood with restricted affect andnpairedcognition Id. at 80607.
Shealso reportedh early July 2014 that she becomes stressed and then ddpsitbse
issues relating to family and her anxiety of being around newlgelap at 752.

On November 7, 2014 urse Fussichen completed a secorahtalimpairment
guestiomaire noting that Plaintiff's symptoms remained the saldeat 827. Her
symptoms wer@nprovingwith medication Her prognosisvas guarded.ld. at 828
Nurse Fussichen found when Plaintiff's medical concerns ingreasenentahealth
symptoms increasdd. As to functional limitationsiNurse Fussichen found Plaintiff was

either slightly or moderately limited in attentalwork-relatedfunctions. Id. at 82930.



Nurse Fussicheagainopined that Plaintiff's impairments would cause her to be absent
from work more than 3 times per montlal. at 829. She concluded that Plaintiff would
be offtask for 20% or more of a typical workdald. at 830.

A CSSstaff membereported in December 2014 through February 2015, that
Plaintiff was doing wellcalm, cooperative, and/or less symptomatt. at 1077, 1079,
1081, 1083, 10830n December 8, 2014, she reported traveling to Tennessee to wisit he
brother a couple months’ prior, having a “really good time and wagdoivisit again
soon.”ld. 1079. In January 2015, Plaintiff reported that she sometimedgystia her
room b&ause it feels safe but she now she should get out and wantssdauing
trouble doing so.”ld. at 1082. In early February 2015, Plaintiff she was not
experiencing any recent symptoms of depression or anxietyesimgv medication
seemed to be working welld. at 1083. On February 12, 2015, she reported enjoying
going to church and did not experience anxiety thereshevantedto go more often
She alsastatedthatduring warmer weatheshe liked talking walks through parks
because she enjoyed natulé. at 1085.

Twice in April 2015, a CSS staff member went to Plaintifitanein an attempt to
meet with Plaintiffout notedshe eithewas not homer did not answer the dootd. at
110405. On May 12, 2015, Plaintiff reported that she had been “stayingy fmest;”
helping her mother take care of her father, and that it was good for resddoisy.ld.

at 1087. Her medication dosage was increased aippaintmentvith Nurse Fussichen



the daybefore The CSStaff membepbservedhatPlaintiff was stable, but “a little
depressed.’1d.

The remainingreatment’sotes from 2015 show Plaintiff was observed to be
cooperative, doing “pretty well,” and that she had not expenetmemany symptoms of
depression or anxietyld. at 1B9-97.

George O. Schulz, Ph.D.

Psychologist Dr. Schulz examin@thintiff in January 2013 at the request of the
state agencyld. at 28289. WherDr. SchulzaskedPlaintiff about the nature of her
disability, she respondedl just don't want to go amyhere; | just want to stay in my
room. | am always afraid | am going to fall and | don't want to be eadsed Id. at
282. Dr. Schulz observed that Plaintififect was appropriate and congryeamd her
mood wasuthymic Id. at 286. She told DrSchulz that she had trouble falling to sleep
and she would wake up during the middle of the night. When asked about her symptoms
of depression, she explained, “I just don’t want to do anything, | feethidére is no hope
for me. | feel lonely.”ld.

Dr. Schulz diagnosed Plaintiff with depressive disordérat 287. He opined
thatshe“is expected to be able tmderstand andpply instructions in a work setting
within the borderline range of functioningltl. at 288. He reported, “given her
performance today on forrhanental status examination tasksl,] she is likely to

experience some objective performance concerns by employdds[dt 289. He



believed that PlaintifEouldrespondappropriatelyto coworkers and supervisors in a
work setting but is “likely to have some difficulty respondipgipriate to work
pressure.”ld.
State Agency Psychologists

Karla Voyten, Ph.D., reviewed Plaintiff's file on behalf of the agancy
November 20131d. at 10#15. Shefoundthat Plaintiff was moderately restricted in her
activities ofdaily living. She had moderate difficulties in her social functigr@andin
concentration, persistence, or pateé.at 110. Dr. VoytenhoughtPlaintiff waspartially
credibleabout her symptoms of depression but noted she cacostippleteactivities of
daily living without helpandhandles finances and shopd. at 111 Dr. Voyten
concluded Plaintifivas not significantly limited in her ability to ask simple qigest or
request assistance and in her ability to get along with cowask@eers without
distracting them or exhibiting behavioral extremes. She was melyeimited in her
ability to interact with the general public, to accept instaingiand respond appraogtely
to criticism from supervisors, according to Dr. Voytéd. at 11415.

Another stateagency psychologist, Tonnie Hoyle, Psy.D., reviewed Plaintifgs fi
and affirmed Dr. Voyten’s assessmenMarch 2014.1d. at 11832.
C. Physical Impairments

Meghan Brewster, M.D.

Plaintiff began receiving primary care from Dr. Brewster in April 2018fath

10



time she was observed using a walkiek.at 538. Over the course of treatment, Dr.
Brewster’s records show Plaintiff was treated for worsening low paick

hypothyroidism, urinary incontinencanemia shortness of breath, generalized weakness,
dyslipidemia, major depression and abdominal pain, and kaieeld. at 41316, 527

49, 60708, 103742. Dr. Brewster’s records shdthatPlaintiff exhibitedpalpable
tenderness about her abdomen, an abnormal gait, reduced spgeabfamotion,

weakness in her extremities, and she was ambulating with arwédkat414, 531, 534,
536, 539, 1038.

On November 25, 2013, Dr. Brewster reported Plaintiff's diagnasasnary
incontinence, hypothyroidism, status/post hysterectomysigheyslipidemia, major
depression, osteoarthritsndanemia Id. at 410. Dr. Brewster noted trettesuffers
from “[s]ignificant deconditioning and anemia from bleeding fibr@éXstatus post]
hysterectomy 5/16/13Improving and but still weaknessltl. Dr. Brewster concluded
“due to decreased functionality and weaknss®]would have difficulty with work
activities.” 1d. at 411.

Martin Ambrose, M.D.

In March 2014, Plaintiff consulted with pulmonary specialist, Dr bAose for
exertional dyspneald. at 816. A pulmonary function test showed, “1. Mild restrictive
ventilatory defect 2. Normal spirometry.... 3. Moderately reduced diffusion can

represent underlying pulmonary parenchymal or pulmonary vascséase. 4.
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Flattening of the inspiratory limb of the flow volume loop can repnt variable
extrathoracic obstruction.fd. 555. She underwent ae3tCT in May 2014, which
demonstrated evidence willd air trapping and a small pericardial effusidd. at 826.
When seen for follovup in June 2014, Dr. Ambros$isted her active health problems as
including arthritis, obesity, hypothyroidism, mixed dyslipidenurinary incontinence,
major depression, anemia (unspecified), purulent mastitis (in é@nakficult ventilator
weaning, posbperative status (hysterectomy), dyspnkeh.at 1048.Dr. Ambrose
diagnosed Plaintiff with obstructive sleep apnea (on CPAP), glass Il (morbid
obesity), and major depressive disorder without psychotic featigreat 1051

Damian Danopulos, M.D.

Dr. Danopulos examined Plaintiff on December 11, 2012 for the OhrigaBLof
Disability Determinationsld. at 26878. Plaintiff's height was 65% incheshe weighed
248 pounds. Id at 271She told Dr. Danopulos that the following problems prevent her
from working: 1)effort related shortness of breath, 2) bilateral knee pain, 3) urinary
incontinence, 4) bilateral hip pain, 5) bilateral ankle pain@miepressionid. at 268
On examination, Dr. Danopulos found restricted and painful metoRlaintiff's hips
and knes as well as normal but painful range of motion in her anktesat 270 He
observedhat Plaintiff's gait was normal with the help of a walker. &bald not get
onto his examination tabldd. X-raysof her left hp and left knee were interpretad

unremarkabl®r negative.ld.at 271, 27778. Dr. Danopulos concluded, “[Plaintiff's]

12



ability to do any work related activities is affected and rastlierom her morbid obesity,
which does not allow her to move around properly and she usdkex weahelp stabilize
her gait when she moves around [She has] multiple arthralgias, like bilateral knee, hip
and ankles plus urinary stress incontinendd.”at272.

Plaintiff was again examined by Dr. Danopulos for disability psesamn May 9,
2014 1d. at 56276. Shereportedsleep apneahortness of breath, and ldvack pain
Id. at 562 Sheweighed 264 poundshiswas after her hysterectomyDr. Danopulos
foundfull range of motion in Plaintiff's upper and lower extremitiédlusculoskeletal
evaluation revealed a normal gait without ambulatory a8fsne was painful to pressure
in the lower lumbar spineShe could get on and off of the examination table without
difficulty. Bilateral straight leg rising was normgbquatting and arising from squatting
were normal Lumbar spine motions were restricted and painfide and heel gait was
denied. There was no evidence of nerve root compression or peripherapatwgd Id.
at 565. Lumbarspine xrays which revealed moderately advanciesdavertebral
degeneration at -2 and L2L3, mild disc degeneration at 45, multilevel facet
arthritis andstraightening of the lumbar spintd. at565, 571.1d. at 57276. A
ventilatory function study showedild restrictive lung diseasdd. at 565. Dr.
Danopulos concluded that Plaintiff could perform a ssetientary, sedentary or mild

job. 1d. at 566.

13



State AgencyReviewels

Linda Hall, M.D. reviewed Plaintiff’'s medical record in November 2048 a
determinedhat she could lift/carry twety pounds occasionally and ten pounds
frequently; stand/walk about two hours in an eilgbtir workday; and sit about six hours
in an eighthour workday.Shewas limited to pushing and/or pulling witiothlower
extremities Id. at 112 Dr. Hall opinedthat Plaintiff's “[a]bility to do any workrelated
activitiesis affected and restricted from morbid obesity, which does not akwwo
move around properly and she uses a walker to stabilize her gaitsik moves
around” Id. Dr. Hall noted that Plaintiff has multiple arthralgias and urinargstre
incontinencesld. Dr. Hall opined that Plaintiff could never climb ladders, ropes, and
scaffolds neverkned or crawt occasionally balance, stoop, or croudth. at 11213.

Abraham Mikalov, M.D. reviewed Plaintiff’'s medical record in May 2@l
affirmed Dr. Hall's findings except he increased Plaintiff's walkingreotee to six
hours. Id. at 12830.

1. “Disability” Defined and The ALJ’s Decision

Plaintiff's eligibility to receive Supplemental Security Incomeged on whether
he was under a “disability” as defined by social security |18e42 U.S.C. 81381a,;see
also Bowen v. City of New York76 U.S. 467, 470 (1986Narrowed to its statutory
definition, a person is “considered to be disabled ... if he [or shejisle to engage in

any substantial gainful activity by reason of any medicaltgrdenable physical or

14



mental impairment which ... can be expected to last for a continperiod of not less
than twelve months.” 42 U.S.C1882c(a)(3)(A).

As noted previously, it fell to ALKenyonto evaluate the evidence connected to
Plaintiff's application for benefitsHe did so by considering each of the five sequential
steps set forth in the Social Security Regulatidhse20 C.F.R. § 46.920. His
significant findings for present purposes began Wisttonclusion thaPlaintiff had
severe impairmentsdegenerative dsdisease ofhelumbosacral spine; obesitshironic
obstructive pulmonary disease; obstructive skgapea; and depressie#but his
impairmens did notconstitute alisability underthe Listings, 20 C.F.R. Part 404, Subpart
P, Appendix 1.

The ALJ next found that the most Plaintiff could do despieitmpairments (her
residual functional capacitgee Howard v. Comm’r of Soc. S&76 F.3d 235, 239 (6th
Cir. 2002)) was light work subject to the 11 limitations:

(1) occasional crouching, crawling, kneelistpoping, balancing,

and climbing of ramps and stairs; (2) no climbing of ladders, ropes,

and scaffolds; (3) no work around hazards such as unprotected

heights or dangerous machinery; (4) no concentrated exposure to

temperature extremes or respiratory irritants; (5) no operation of

automotive equipment; (6) occasional operation of foot contrals; (7

limited to performing unskilled, simple, repetitive tasks; (8)

occasional contact with coworkeand supervisors; (9) no public

contact; (10) no fast paced production work or jobs involving strict

produdion quotas; and (11) limited to performing jobs in a

relatively static work environment in which there is very ljtife

any, change in the job duties or the wavktine from one day to
the next.

15



Id. at53. With this residual functional capacity in mind, along withiRliff's age,
education, and work experience, the ALJ concluded that Fiaoald perform a
significant number ofobsavailable in the national economid. at58-59. Hetherefore
concluded that Plaintiff was not under a disability and henteligible for
Supplemental Security Incomed. at 59-60.

IV. Standard of Review

The Social Security Administration’s denial of Plaintiff’'s apption for
benefits—embodied in ALKenyon’sdecisior—is subject to judicial review along two
lines: whetheheapplied the correct legal standards and whether substantiahee
supportshisfindings. Blakley v. Comm of Social Se¢581 F.3d 399, 405 (6th Cir.
2009);see Bowen v. Comm’r of Social S&&@8 F3d 742, 7486 (6th Cir. 2007).
Reviewing the ALJ’s legal criteria for correctness may result iarsat even if the
record contains substantial evidence supporting the ALJ’s fdotdailgs. Rabbers v.
Comm’r of Social Sec582 F.3d647, 651 (6th Cir. 20095ee Bowend78 F3d at 746.
Substantialevidence review does not ask whether the Court agrees or disagretse
ALJ’s factual findings or whether the administrative record costauidence contrary to
those factual findingsRogers v. Comm’r of Social Se486 F.3d 234, 241 (6th Cir.
2007);see Her v. Comm’r of Soc. Se203 F.3d 388, 3890 (6th Cir. 1999). Instead,
substantial evidence supports the ALJ’s factual findings wlgrasonable mind might

accept the relevant evidence as adequate to support a conclusilakley, 581 F.3d at
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406 (quotingWarner v. Comm’r of Social SeB875 F.3d 387, 390 (6th Cir. 2004)).
Substantial evidence consists of “more than a scintilla okece but less than a
preponderance...Rogers 486 F.3d at 241.

V. Discussion

A. Medical Source Opinions

Plaintiff argues that the ALJ erred by not properly weighing thdioal source
opinions provided by treating sousd@r. Brewsterand Nurse Fussichen, and the
opinionsprovided bythe stateagency reviewing physicians/psychologists.

Social Security Regulations require ALJs to adhere to certmaatds when
weighing medical opinions. “Key among these is that greateratece is generally
given to the opinions of treating physicians than to those ctneating physicians,
commonly known as the treating physician rulR6gers486 F.3d at 242 (citations
omitted). The rule is straightforward:

Treatingsource opinions must be given “controlling weight”

if two conditions are met: (1) the opinion “is wslipported

by medically acceptable clinical and laboratory diagnostic

techniques”; and (2) the opinion “is not inconsistent with the

other substantial evidence in [the] case record.”
Gayheart v. Comm’r of Soc. Sefl10 F.3d 365, 376 (6th Cir. 2013) (quoting in part 20
C.F.R. § 404.1527(c)(2)}ee Gentry741 F.3d at 723.

If the treating physician’s opinion is not controlling, “the ALJ, e@tafmining how

much weight is appropriate, must consider a host of factmisding the length,
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frequency, nature, and extent of the treatment relationshipupip@gability and
consistency of the physicianconclusions; the specialization of the physician; and any
other relevant factors.Rogers 486 F.3d at 242 (citing/ilson, 378 F.3db41,544(6th

Cir. 2004); Cole v. Astrug661 F.3d 931, 937 (6th Cir. 2011) (quoting, in part, 20 C.F.R.
8§ 404.1527(d)(2)).

Beginning with Dr. Brewster, Plaintiff argues that ALJ Kenyon faitedven
recognize that Dr. Brewster answetbhd November 2013 interrogatories. Rather than
identify Dr. Brewster the ALJattribuied the interrogatory answers to “the individual who
signed” the same(Doc. #6, PagelD¥ 57). Accordingto Plaintiff, “This represents a
patent failure to apply the twstepmethodrequired when weighing a treating sousce
opiniors.

The ALJ’s failure to recognize Dr. Brewster as the individual whavaredd the
November 2013 interrogatories constituted error. During the ALJngedlaintiff's
counsel notified the ALJ that Dr. Brewsteompleted a form for Bureau of Disability
Determination in November of 2013 hat s Exhibit 5F, page 5.” (Do®&, PagelD#73
citing PagelD#411). This information is consistent with the fact that Dr. Brewster was
treating Plaintifffrom April 2013 through November 2014, a time period during which
the interrogatories were answered. And, Dr. Brewster’s treatment recard®&tober
2013 are attached to the interrogatory answers further confirming ¢hateéhrogatory

answers were her treatimgedicalsource opinionsld. at 400416.
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The Commissioner counters that even if the ALJ should have foah®t.
Brewster answered the interrogatories, he properly placed no waiglketr @pinions
because she made no attempt to explain anthspecificity why Plaintiff is unable to
work. The Commissioner points out that Dr. Brewster provided no spegiinton
about Plaintiff's ability to sit, stand, walk, bend, stoop, lift, graec.

The Commissioner and the ALJ overlook that Dr. Brewster identifiaiehtitf's
diagnoses, recounted the nature of her sympteimsuding “significant deconditioning
& anemia from bleeding fibroids s/p [status post] hysterectaitd/53. Improving but
still weakness.”ld. at 410. Dr. Brewster also listed Plaintiff's medications and ndted s
was “compliant.” Id. at 411. Most significantly, by not recognizing that Dr. Brewster’s
answers were from a treating medical source, the ALJ overlookéddistep weighing
procedure mandated by Social Security Regulation, Ruling, asedlaw.See Colg661
F.3d at 937 (citing the applicable Regulation, Ruling, \&fidon 378 F.3d at 5445).

Proceeding in this manner, the ALJ missed the rationale providdteiRegulations for
generally placing more vight on treatingmedicatsource opinions: They are “the
medical professionals most able to provide a detailed, lahgélpicture of [a
claimant’s] medical impairment(s) and may bring a unique perspdctithe medical
evidence that cannot be obtairfemin the objective medical findings alone’....”
Rogers 486 F.3d at 242 (quoting 20 C.F.R. 8416.927(d)(2)). Even if the subititrta

factor supported giving less weight to Dr. Brewster’s opinion, tlei®fas not
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considered until after the ALJ determines whether her opinion isahumting weight
under the treating physician rul8ee Rogers186 F.3d at 242 (“in all cases there
remains a presumption, albeit a rebuttable one, that the omhétreating physician is
entitled to great deference, its roontrolling status notwithstanding.”). Andhet ALJ
merely glanced at Dr. Brewster’s opinion by considering only dtieecfactors under
which her opinion needed to be reviewed. This constitutes fuetha because it
avoided theegulatorymandate to provide “good reasons” for rejecting Dr. Brewster’'s
opinions. See id Lastly,the ALJ’s misstep werenot harmless due to Dr. Brewster’s
long-termtreatment relationship with Plaintiff and because Dr. Brewstgitsion is
logically connected tthe medical treatmesheprovided Plaintiff See Wilson378 F.3d
at 546 (“The ALJ’s errois ‘not made harmless simply because [the aggrieved]party
appears to have had little chance of success on the meritayahyilvrackets in
Wilson)).

Turning to Nurse Fussichen’s opinions, the ALJ placed “sontendiumuch
weight” on her opinions. (Doc. #8agelD#56). The ALJ was correct to find thatder
the Regulations, Nurse FussicHahs outside the category of “acceptable medical
source” 20 C.F.R. #16.913 seeSoc. Sec. R. 363p, 2006 WL 2329939, at *2 (Aug.
9, 2005) But, Nurse Fussichen an “other source,” 20 C.F.R. § 416.913(d)(1), Swho i
entitled to consideration due to her expertise and-teng relationship with [Plaintiff].”

Cole 661 F.3d at 939The ALIJmay haveealizel the significance of Nurse Fussichen’s
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opinions because he provided other reasons for placing “not much weight” on her
opinions. Yet, his reasons stretch#te evidence to unreasonable and generalized
conclsions. For example, he generally referred to “other treating sources at TCN”
without identifying the other treating source or mentioning heehsvidence conflicted
with Nurse Fussichen’s opinions.

Although the Commissioner delves into the record for evidentstipports the
ALJ’s reasoning, such pehlbc rationalizations are insufficient in this case given the
long-term and specialized menagalth care Nurse Fussichen provided Plaingiée
Evans v. Comm’r of Soc. Set42 F.Supp.3d 566, 575.(5 Ohio 2015)(“[I]t is the
opinion given by an administrative agency rather than cowipelst hoaationale’ that
is under the Court’s consideration.”) (Rose, D.J.; Newman, M.J).

Additionally, the ALJ rejected Plaintiff's testimony that she selyasolates
herself from others by remaining home and in her room during most daysipport
this rejection, the ALJ mistakenly found that Plaintiff “doesmétquite a bit, does well
when she does so, and has not been home when others have chewkton her.”
(Doc. #6,PagelD#56). Yettherecord supposgtPlaintiff's testimonythat she isolates
herself at and within her home and does not like being aroundsofee id at 293 314,
344,361, 426, 752, 806, 1117. The ALJ also failed to acknowledge thine#iment
notesabouthome visis that indicate either she was not at home or was not answering her

door. See id Adopting the former possibility without considering the lattad#eto show
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that the ALJ was looking for evidente supporhis predestinechondisability
conclusion rather than conducting a balanced review aigence SeeBrooks v.
Comm'r of Soc. Sec531 F. App’x 636, 641 (6th Cir. 2013) (“[A] substihty of
evidence evaluation does not permiedectivereading of the record.”see also Loza v.
Apfel 219 F.3d 378, 393 (5th Cir. 2000) (“ALJ must consider all the recodemse and
cannot ‘pickandchoose’ only the evidence that supports his jrsif); Minor v.

Comm’r of Soc. Secb13 F. App’x 417, 435 (6th Cir. 2013) (reversing where the ALJ
“cherry-picked select portions of the record” rather than doing a projdysas).

Lastly, Plaintiff argues that the ALJ erred by not adequately weighingttie
agency medical sources’ opinions. This argument is well takeds Alust consider the
regulatory factors when weighing the opinions provided by consultingtreating, and
recordreviewing medical sourcedMiller v. Commr of Soc. Se¢811 F.3d 825, 8387
(6th Cir. 2016).The ALJ provided no indication of why he placed great weighte
opinions of Drs. Hoyle, Voyten, and Mikalov. He consequently did not weigh them
under anyof the factors required by the Regulations. He instead seemed talveadit
opinions to the extent they agree with his assessment afiffresidual functional
capacity. This reversed things. Medical source opinions, once @ceigider the corréc
legal criteria, inform the assessment of a claimant’s residual fuattapacity.
Residual functional capacity assessments do not control hotvweight is placed on a

medical source’s opinionSee20 C.F.R. § 416.945(a)(3).
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Accordingly, Plaintiff sStatement of Errors is well takén.
B. Remand

A remand is appropriate when the ALJ’s decision is unsupportedlistantial
evidence or when the ALJ failed to follow the AdministrationAmaegulations and that
shortcoming prejudiced the plaintiff on the merits or deprived thietdf of a substantial
right. Bowen 478 F.3d at 746. Remand may be warranted when the ALJ failed to
provide “good reasons” for rejecting a treating medical source’sonsiisee Wilson
378 F.3d at 5447; failed to consider certain evidence, such as a treating source’s
opinions,see Bowe78 F.3d at 7450; failed to consider the combined effect of the
plaintiff's impairmentssee Gentry741 F.3d at 7226; or failed to provide sp#ic
reasons supported by substantial evidence for finding theifilEnks credibility,see
Rogers 486 F.3d at 249.

Under sentence four of 42 U.S.C. 8405(g), the Court has authority to,affirm
modify, or reverse the Commissioner’s decision “with or without retimg the cause for
rehearing.” Melkonyan v. Sullivarb01 U.S. 89, 99 (1991). Consequently, a remand
under sentence four may result in the need for further proceedingsnomadiate award
of benefits.E.g., Blakley581 F.3d at 41(elisky v. Bowen35 F.3d 1027, 1041 (6th

Cir. 1994). The latter is warranted where the evidence of digabilitverwhelming or

2 Because of this conclusion and the resulting need to remand this casdeathianalysis of
Plaintiff's remaining challenge to the ALJ’s decision is unwarranted.
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where the evidence of disability is strong while contrary enxgdes lacking.Faucher v.
Sec'y of Health & Human Sery4.7 F.3d171, 176 (6th Cir. 1994).

A judicial award of benefits is unwarranted in the present cased®etae
evidence of disability is not overwhelming and the evideriaisability is not strong
while contrary evidence is lacking. However, Plaintiff is entitedn Order remanding
this case to the Social Security Administration pursuant t@seatfour of 8 405(g) due
to the problems discussed above. On remand, the ALJ shoulkbedito evaluate the
evidence of record, including the medical source opinions,ruhdeapplicable legal
criteria mandated by the Commissioner’'s Regulations andd&uind by case law; and
evaluate Plaintiff's disability claim under the required fstep sequential analysis to
determine anew whether Plaintiff was under a disability andhghéer application for
Supplemental Security Income should be granted.

IT IS THEREFORE RECOMMENDED THAT:

1. The Commissioner’s nedisability finding be vacated;

2. No finding be made as to whether Plaintiff Rose A. Mc@dk under a
“disability” within the meaning of the Social Security Act;

3. This case be remanded to the Commissioner and the Administiativ
Judge under Sentence Four of 42 U.S.C. 8405(g) for further consideratio
consistent with this Report; and

4. The case be terminated on the docket of this Court.

July 25, 2018 s/Sharon L. Ovington
Sharon L. Ovington
United States Magistrate Judge
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NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(b), any party may serve and file specittenwri
objections to the proposed findings and recommendationsWA@URTEEN days after
being served with this Report and Recommendations. Pursuaedi®. Civ. P. 6(d),
thisperiod is extended tSEVENTEEN days because this Report is being served by one
of the methods of service listed in Fed. R. Civ. P. 5(b)(2)(C), (D), (E), or (F). Such
objections shall specify the portions of the Report objecteddshall be accompanied
by a memorandum of law in support of the objections. If the Report and
Recommendation is based in whole or in part upon matters occufregood at an oral
hearing, the objecting party shall promptly arrange for the transeriptithe record, or
sud portions of it as all parties may agree upon or the Magistrate digggns sufficient,
unless the assigned District Judge otherwise directs. A paytyaspond to another
party’s objections withiFOURTEEN days after being served with a copy thereof.

Failure to make objections in accordance with this procedure oni@jt frights on

appeal. See Thomas v. Ara74 U.S. 140 (1985))nited States v. Walter638 F.2d 947,
94950 (6th Cir. 1981).
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