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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION
MICHAEL J. CAVILL 2012 : CASE NO. 3:17-cv-270
IRREVOCABLE TRUST :
. DISTRICT JUDGE WALTER H. RICE

Plaintiff, . MAGISTRATE JUDGE MICHAEL J. NEWMAN
VS.
BMC GROWTH FUND LLC : STIPULATED PROTECTIVE ORDER

Defendant.

WHEREAS, Plaintiff Michael J. Cavill 2012 Irrevocable Trust (“Plaintiff”) and
Defendant BMC Growth Fund LLC (“Defendant™) (collectively, the “parties”) recognize that,
pursuant to discovery or otherwise during the course of the lawsuit between Plaintiff and
Defendant (the “lawsuit™), the parties may be required to disclose trade secrets and other
confidential research, development, marketing, or proprietary commercial information within the
meaning of Federal Rule of Civil Procedure 26(c); and

WHEREAS, the parties have, through counsel, stipulated to entry of this
Stipulated Protective Order (“Order”) pursuant to Rule 26(c) to prevent unnecessary disclosure
or dissemination of such confidential information.

THEREFORE, IT IS ORDERED that the following provisions of this Order shall
control the disclosure, dissemination, and use of confidential information in the lawsuit:

1. All information and documents produced by the parties in the course of

this lawsuit shall be used solely for the purpose of preparation and trial of this litigation and for
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no other purpose whatsoever, and shall not be disclosed to any person’' except in accordance with

the terms of this Order.

2. A party may designate information or documents produced, used, or

disclosed in connection with the lawsuit as “CONFIDENTIAL” or “CONFIDENTIAL -

ATTORNEYS’ EYES ONLY” and subject to the protections and requirements of this Order, if

so designated in writing to the other party, or orally if recorded as part of a deposition, pursuant

to the terms of this Order.

(a)

(b)

Information and documents that a party in good faith believes
contain or refer to information that is not generally available to or
accessible by the general public, or that is to be kept confidential
due to preexisting obligations may be designated as
“CONFIDENTIAL.”

Information and documents that a party in good faith believes
contain or refer to trade secrets or other confidential research,
development, business or financial information, or other
confidential commercial information, and that, if disclosed to a
business competitor, would tend to damage the party’s competitive
position may be designated as “CONFIDENTIAL -
ATTORNEYS’ EYES ONLY.”

3. Any information or document designated as “CONFIDENTIAL -

ATTORNEYS’ EYES ONLY” shall be used by the receiving party solely in connection with this

lawsuit and shall not be disclosed to any person other than:

(a)

(b)

The Court, including court personnel, any court exercising
appellate jurisdiction over this lawsuit, and any other tribunal or
dispute resolution officer duly appointed or assigned in connection
with this litigation, and employees and stenographers transcribing
testimony or argument;

Outside counsel of record for the parties and employees of such
attorneys, paralegals, secretaries, and clerks to whom it is
necessary that the material be shown for purposes of this litigation;

' “Person” means natural persons, corporations, partnerships, joint ventures, unincorporated associations, and all

other entities.



(c)

(d)

(e)

Actual or potential independent experts, consultants, investigators,
or advisors of the parties who have signed a Declaration in the
form of Exhibit A.

Document contractors, exhibit contractors, graphic art contractors,
and jury consultants to whom it is necessary that the material be
shown for purposes of this litigation, and who have signed a
Declaration in the form of Exhibit A, attached; and

Persons testifying in depositions to the extent the
“CONFIDENTIAL - ATTORNEYS’ EYES ONLY” document or
information was authored by or addressed to the person testifying
or such person is knowledgeable (without having obtained such
knowledge through improper means) about such information or
contents of the document prior to disclosing the information or
document.

4, Any information or document designated as “CONFIDENTIAL” shall be

used by the receiving party solely in connection with this lawsuit and shall not be disclosed to

any person other than those persons listed under Paragraph 3 and listed in this Paragraph 4:

(a)

(b)

(c)

Two (2) corporate officers of a receiving party and in-house
counsel of a receiving party, provided that:

(i) such disclosure is necessary to the prosecution or defense
of this lawsuit; and

(i)  such information is maintained in separate and identifiable
files, access to which is restricted to the foregoing persons.

Any person who has had access to a document designated as
“CONFIDENTIAL,” as evidenced by the document itself, in that
the document is to, from, or copied to such persons; and

Any other person as to whom the parties and the producing person
agree in writing,

5. In the case of a document, a designation of “CONFIDENTIAL” or

“CONFIDENTIAL - ATTORNEYS’ EYES ONLY” shall be accomplished by marking the

document with the appropriate legend “CONFIDENTIAL” or “CONFIDENTIAL -

ATTORNEYS’ EYES ONLY.”



6. Information conveyed or discussed in testimony at a deposition shall be

subject to this Order, provided that the information is designated as “CONFIDENTIAL” or

“"CONFIDENTIAL - ATTORNEYS’ EYES ONLY” orally or in writing either at the time of the

deposition or after receipt by the parties of the transcript.

(a)

(b)

(c)

For such time as any information or document designated as
“CONFIDENTIAL” or “CONFIDENTIAL - ATTORNEYS®
EYES ONLY™ is disclosed in a deposition, the party whose
information or document that will be disclosed shall have the right
to exclude from attendance at the deposition any person who is not
entitled to receive such information or document pursuant to this
Order.

In the event that a party believes that “CONFIDENTIAL” or
“CONFIDENTIAL - ATTORNEYS’ EYES ONLY” information
will be disclosed during a deposition, counsel for the party may
designate on the record that all or specific portions of the
deposition transcript, and the information contained therein, is to
be treated as “CONFIDENTIAL” or “CONFIDENTIAL -
ATTORNEYS’ EYES ONLY.”

A party shall have thirty (30) days after receiving a copy of the
deposition transcript in which to designate all or specific portions
of the transcript in writing as “CONFIDENTIAL” or
“CONFIDENTIAL - ATTORNEYS’ EYES ONLY,” as
appropriate. If, within such thirty (30) days, neither party
designates in writing certain portions of the transcript as
“CONFIDENTIAL” or “CONFIDENTIAL - ATTORNEYS’
EYES ONLY,” either party shall be permitted to use such portions
of the transcript, and the information contained therein, with no
restrictions of confidentiality. All deposition transcripts shall be
treated as “Attorneys’ Eyes Only” for a period of 30 days after
initial receipt of the transcript.

7. This Order, and the designations “CONFIDENTIAL” or

“CONFIDENTIAL - ATTORNEYS’ EYES ONLY,” shall apply to all information and

documents produced by the parties in the course of this lawsuit, including but not limited to

depositions, productions of documents, answers to interrogatories, responses to requests for

admissions, and all other discovery undertaken pursuant to the Federal Rules of Civil Procedure.



8. Nothing in this Order shall be construed to restrict the use or disclosure of
“CONFIDENTIAL” or “CONFIDENTIAL - ATTORNEYS’ EYES ONLY” information or
documents at trial or any other court proceeding in this litigation; provided, however, that the use
or disclosure of “CONFIDENTIAL” or “CONFIDENTIAL - ATTORNEYS’ EYES ONLY”
information or documents at trial or any other court proceeding shall be raised in advance by the
party propounding such information or documents and addressed by this Court at the appropriate
time.

0. The failure of a party to designate information or documents as
“CONFIDENTIAL” or “CONFIDENTIAL - ATTORNEYS’ EYES ONLY” in accordance with
this Order, and the failure to object to such a designation, shall not preclude a party at a later
time from subsequently designating or objecting to the designation of such information or
documents as “CONFIDENTIAL” or “CONFIDENTIAL - ATTORNEYS® EYES ONLY.” The
parties understand and acknowledge that a party’s failure to designate information or documents
as either “CONFIDENTIAL” or “CONFIDENTIAL - ATTORNEYS’ EYES ONLY” at or
within the time specified in this Order relieves the other party of any obligation of confidentiality
until the designation is actually made.

10.  No information or document shall be designated as “CONFIDENTIAL” or
“CONFIDENTIAL - ATTORNEYS’ EYES ONLY” if such information or document:

(a) is in the public domain at the time of disclosure;

(b) becomes part of the public domain through no fault of the other
parties;

(c) was in the rightful and lawful possession of the receiving party at
the time of disclosure; or

(d) is lawfully received by the receiving party at a later date from a
party without restriction as to disclosure, provided such party has
the right to make the disclosure to the receiving party.



11. The attorneys of record for the receiving party shall retain the ori ginal,
executed Declarations (in the form of Exhibit A, attached) that have been executed by that party,
its experts, investigators, consultants, advisors, and contractors, pursuant to Paragraphs 3 and 4
above.

12, Unless otherwise required by the Court, whenever any document
designated as “CONFIDENTIAL” or “CONFIDENTIAL - ATTORNEYS’ EYES ONLY” or
any pleading containing “CONFIDENTIAL” or “CONFIDENTIAL - ATTORNEYS® EYES
ONLY™ information is filed with the Court, the party submitting such document or pleading shall
file a motion for leave to file under seal, and shall do so in accordance with S.D. Ohio Civ. R.
§3.1.

13. Unless otherwise permitted, within one hundred twenty (120) days after
the conclusion of the lawsuit, including all appeals therefrom, all documents designated as
“CONFIDENTIAL” or “CONFIDENTIAL - ATTORNEYS’ EYES ONLY,” all copies of
documents designated as “CONFIDENTIAL” or “CONFIDENTIAL - ATTORNEYS’ EYES
ONLY,” and all excerpts therefrom in the possession, custody or control of the parties, and their
experts, investigators, advisors, or consultants shall be destroyed or returned to counsel for the
producing party. Outside counsel for a party may retain one (1) copy of each document,
pleading, trial exhibit, deposition exhibit, work product, and transcript embodying documents or
information designated as “CONFIDENTIAL” or “CONFIDENTIAL - ATTORNEYS’ EYES
ONLY?™ for archival purposes only, but shall destroy or return all other copies of such
documents, pleadings, trial exhibits, deposition exhibits, work product and transcripts. Upon
request, a party and its counsel shall separately provide written certification to the producing

party that the actions required by this paragraph have been completed.



14. The Court shall retain jurisdiction over the parties for the purpose of
ensuring compliance with this Order and granting such amendments, modifications, and
additions to this Order and such other and further relief as may be necessary, and either party
may apply to the Court at any time for an amendment, modification, or addition to this Order.
This Order shall survive the final disposition of the lawsuit, by judgment, dismissal, settlement,
or otherwise.

15, Notwithstanding anything in this Order to the contrary, the confidentiality
obligations of this Order shall not prohibit the use by either party of any information or
documents that are currently in the party’s lawful possession, custody, or control, that later come
into the possession of the party from others lawfully in possession of such information or
documents who are not parties to the lawsuit or bound by this or a comparable Order or
obligation, or that are required to be disclosed by any law, regulation, order, or rule of any
governmental authority; provided, however, that if a party is required to disclose the document or
information designated as confidential pursuant to any law, regulation, order or rule of any
governmental authority, the party shall give immediate advance notice, to the extent possible, of
any such requested disclosure in writing to the counsel of the other party to afford that party the
opportunity to seek legal protection from the disclosure of such information or documents.

16. In the event that any person violates or threatens to violate the terms of
this Order, the parties agree that the aggrieved party may apply immediately to obtain injunctive
relief against any such violation or threatened violation, and, in the event the aggrieved party
shall do so, the respondent, subject to the provisions of this Order, shall not employ as a defense
that the aggrieved party possesses an adequate remedy at law.

17.  The inadvertent production or disclosure of any document or thing

otherwise protected by the attorney-client privilege or work-product immunity shall not operate



as a waiver of any such privilege or immunity; Fed. R. Civ. P. 26 governing privilege claims as
to information produced in discovery and Fed. Evid. R. 502 shall apply.
18. This Order shall be without prejudice to the right of any party:
(a) to have determined by motion, at any time, whether any document
or information has been improperly designated as
“CONFIDENTIAL” or “CONFIDENTIAL - ATTORNEYS®
EYES ONLY,” in which event, the party contesting the assertion
of confidentiality shall have the burden of establishing the non-

confidentiality of the documents or information;

(b) to apply to the Court for relief from any of the requirements of this
Order, for good cause; and

(c) to oppose discovery on grounds other than that the discovery
sought is protected by this Order.

19. This Order shall not bar any attorney in the course of rendering advice to
his client with respect to this lawsuit from conveying to any party client in this litigation his or
her evaluation in a general way of “CONFIDENTIAL” or “CONFIDENTIAL - ATTORNEYS’
EYES ONLY™ information or documents, provided, however, that in rendering such advice and
discussing such evaluation the attorney shall not disclose the specific contents of any
“CONFIDENTIAL” or “CONFIDENTIAL - ATTORNEYS’ EYES ONLY” information or
documents produced by another party, which disclosure would be contrary to the terms of this
Order.

20.  All references to “days™ in this Order shall be construed as calendar days
unless specifically identified as otherwise.

21.  Inthe event discovery is taken of any person not a party to this lawsuit
(“Third Party”), such Third Party may elect to avail itself of and be bound by the terms of this
Order by executing and filing a stipulation to that effect in the form of Exhibit B, attached. The

Third Person shall be provided a copy of this Order.



22.  The parties agree to abide by and be bound by the terms of this Order

upon signature as if the Order had been entered on that date.

23.  All persons with knowledge of information or in possession of a document

that is designated as “CONFIDENTIAL” or “CONFIDENTIAL - ATTORNEYS® EYES ONLY”

shall exercise reasonable and appropriate care with respect to the storage, custody, and use of

such information to ensure that the confidentiality of such information is maintained.

24.  The parties may, by stipulation in writing, provide for exceptions to this

Order, and any party may seek an order of this Court modifying this Order.

Signed this 36w day of ©\ el ,2017.

s/ Gerhardt A. Gosnell 11

LP wT(\C:

U.S. DISTRICT JUDGE WALTER H. RICE

s/ Daniel J. Gentry

Gerhardt A. Gosnell II (0064919)

Gerrod L. Bede (0088075)

JAMES E. ARNOLD & ASSOCIATES, LPA

115 W. Main Street, 4™ Floor

Columbus, OH 43215

Phone: 614-460-1600

Fax: 614-221-2007

Email: ggosnell@armnlaw.com
gbede@arnlaw.com

Michael D. Leffel (pro hac vice)

Eric J. Hatchell (pro hac vice)

FOLEY & LARDNER LLP

150 E. Gilman Street, Suite 5000

Madison, WI 53703

Phone: 608-257-5035

Fax: 608-258-4258

Email: mleffel@foley.com
ehatchell@foley.com

Trial Attorneys for Plaintiff
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Daniel J. Gentry (0065283)
COOLIDGE WALL CO., L.P.A.
33 W. First Street, Suite 600
Dayton, OH 45402

Phone: 937-223-8177

Fax: 937-223-6705

E-mail: gentry@coollaw.com

Trial Attorney for Defendant
BMC Growth Fund LLC



IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION
MICHAEL J. CAVILL 2012 : CASE NO. 3:17-cv-270
IRREVOCABLE TRUST :
:  DISTRICT JUDGE WALTER H. RICE
Plaintiff, : MAGISTRATE JUDGE MICHAEL J. NEWMAN
VS.
BMC GROWTH FUND LLC :  EXHIBIT A TO THE STIPULATED
. PROTECTIVE ORDER
Defendant.
declares and undertakes as follows:
1. My address is
2. My present employer is
3 My present occupation or job description is
4. I have received and read a copy of the Stipulated Protective Order issued

by this Court in the lawsuit identified in the above caption (the “Protective Order™). I am
familiar with its terms and conditions. I agree to comply with and to be bound by each of the
terms and conditions of that Protective Order. In particular, I agree to hold in confidence, in
accordance with the requirements of the Protective Order, any information or document
disclosed to me pursuant to that Protective Order.

3. To assure my compliance with the Protective Order, I submit myself to the

jurisdiction of the United States District Court for the Southern District of Ohio for the limited



purpose of any proceeding relating to the enforcement of, performance under, compliance with,
or violation of the Protective Order.

6. [ understand that I am to retain all of the materials that I receive pursuant
to the Protective Order, and all copies or other reproductions thereof made by me, for me, or at
my direction, in a secure container, cabinet, drawer, room, or other safe place in a manner
consistent with the Protective Order. I understand that all such materials are to remain in my
custody until I have completed my assigned duties, at which time they are to be returned to
counsel of record for the party who provided them to me. I understand that, upon completion of
my assigned duties, any materials, memoranda, work notes, or other documents derived from
such materials, or containing any information provided in such materials, shall be destroyed. 1
understand that such destruction shall not relieve me from any of the continuing obligations of
confidentiality imposed upon me by the Protective Order.

R I agree (a) to notify all secretarial, clerical, or other personnel who are
required to assist me in my assigned duties of the terms of the Protective Order, (b) to provide
them with an unsigned copy of this Declaration for their signature, (c) to obtain their signature
on the Declaration before disclosing to them any Confidential Information or Material, (d) to
provide the original, executed Declarations to counsel of record for the party who provided me
with the Protective Order, and (e) to obtain and keep, throughout this litigation and for a period
of two years after termination of this litigation by settlement or final judgment, copies of all such

Declarations after they have been properly signed by all such personnel.



8. [ declare under penalty of perjury that all of the above declarations are true

and correct.

Date:




IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

MICHAEL J. CAVILL 2012 : CASE NO. 3:17-cv-270
IRREVOCABLE TRUST :
. DISTRICT JUDGE WALTER H. RICE
Plaintiff, : MAGISTRATE JUDGE MICHAEL J. NEWMAN
VS.
BMC GROWTH FUND LLC ;. EXHIBIT B TO THE STIPULATED
. PROTECTIVE ORDER
Defendant.

agrees to join in and be bound by the Stipulated Protective Order

issued by the Court in the lawsuit in the above caption on

Date:

[NAME OF PARTY]

[SIGNATURE)

[TITLE]



