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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

STATE OF OHIO
EX REL TED MARCUM,

Pditioner, . Case N03:17<cv-437

- VS - District Judgewalter H. Rice
Magistrate Judge Michael R. Merz

SHERIFF DAVEDUCHAK,

Respondent.

REPORT AND RECOMMENDATIONS ON MOTIONS TO DISMISS

This case is before the Court on Motion to Dismiss of Defendant Steve Layman (ECF
No. 9) and a joint Motion to Dismiss of Defendants Dave Duchak, Elizabeth Gutmann, and Rob
Davie (ECF No. 7). Plaintiff haled a combined Memorandum in Opposition (ECF No.132)
and Defendants have filed a joint Reply in Support (ECF No. 37).

Both Motions are made under Fed. R. Civ. P. 12(b)(6) for failure to state a clairn upon
which relief can be grantedA motion for involuntary dismissal is a dispositive i@l motion
on which an assigned Magistrate Judge must make a recommended decision in tis¢afics.i

“The purpose of a motion under Rule 12(b)(6) igdst the formal sufficiency of the
statement of the claim for relief; it is not a procedure for resolving a contast thieofacts or
merits of the case.” Wright & Millef-EDERAL PRACTICE AND PROCEDURE Civil 2d 81356 at
294 (1990);see also Gex v. TeyR” Us, 2007 U.S. Dist. LEXIS 73495, *38 (S.D. Ohio, Oct.

2, 2007);Mayer v. Mylod 988 F.2d 635, 638 {6Cir. 1993),citing Nishiyama v. Dickson tg,,

L This paper also included a Motion for Default Judgment which has leséeddoy separate Order (ECF No. 33).
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Tennessee814 F.2d 277, 279 {6Cir. 1987). Stated differently, a motion to dismiss under
FedR.Civ.P. 12(b)(6) is designed to testly the sufficiency of the complainRiverview Health
Institute LLC v. Medical Mutual of Ohi601 F.3d 505, 512 {6Cir. 2010).

The test for dismissal under Fed. R. Civ. P. 12(b)(6)dess retated by the Supme
Court as follows

Factual allegations must be enough to raise a right to relief above
the speculative level,see 5 C. Wright & A. Miller, Federal
Practice and Procedure § 1216, pp.-236 (3d ed.2004)(“[T]he
pleading must contain something morethan ... a statement of
facts that merely creates a suspicion [of] a legally cognizable right
of action”), on the assumption that all the allegations in the
complaint are true (even if doubtful in factge, e.g., Swierkiewicz

v. Sorema N. A.534 U.S. 506, 508, n. 1, 122 S.Ct. 992, 152
L.Ed.2d 1 (2002),Neitzke v. Williams490 U.S. 319, 327, 109
S.Ct. 1827, 104 L.Ed.2d 338 (1989)(“ Rule 12(b)(6) does not
countenance ... dismissals based on a judge's disbelief of a
complaint's factual allegations”ycheier v. Rhodes416 U.S. 232,
236, 94 S.Ct. 1683, 40 L.Ed.2d 90 (1974) (a pédhded
complaint may proceed even if it appears “that a recovery is very
remote and unlikely”).

Bell Atlantic Corp. v. TwombJy650 U.S.544, 555 (2007).

[W]hen the allegationsn a complaint, however true, could not
raise a @im of entitlement to relief,'this basic deficiency should

... be exposed at the point of minimum expenditure of time and
moneyby the parties and the court.” 5 Wright & Miller § 1216, at
233234 (quotirg Daves v. Hawaiian Dredging Coll4 F.Supp.
643, 645 (D. Hawaii 1953) ); see aBara [Pharmaceuticals, Inc.

v. Broudq 544 U.S. 336, 125 S.Ct. 1627, 161 L.Ed.2d 577 (2005)]
at 346, 125 S.Ct. 1627;Asahi Glass Co. v. Pentech
Pharmaceuticals, Inc, 289 F.Supp.2d 986, 995 (N.D.I11.2003)
(Posner, J., sitting by designation) (“[SJome threshold of
plausibility must be crossed at the outset before a patent antitrust
case should be permitted to go into its inevitably costly and
protracted discovery phase”).

Twombly 550 U.S. at 558; see alségsociation of Cleveland Fire Fighters v. City of Cleveland,

Ohio, 502 F.3d 545 (B Cir. 2007). “To survive a motion to dismiss, a complaint must contain



sufficient factual matter, accepted as true, to ‘state a ctamalief that is plausible on its fact,”
Doe v. Miami University  F.3d ___, 2018 U.®pp. LEXIS 3075, *1213 (6™ Cir. Feb. 9,
2018) quotingAshcroft v. Igbgl556 U.S. 662, 678 (2009), in turn quotifgombly 550 U.S. at

570.

The Complaint

Mr. Marcum brought this action pro se in the Miami County Common Pleas Court under
42 U.S.C. § 1983 for monetary damages and declaratory, injunctive, habeas emghus
mandamus relief. Honorable Elizabeth S. Gutmann, them Judge of the Miami County
Municipal Court, and Steve Layman, Miami County Public Defender, are sued in theial off
capacities only. Miami County Sheriff Dave Duchak is sued in both individual and lfficia
capacities. Correctional Officer Rob David is mentioned in the caption @dhmplaint, but not
in the section indicating the capacities in which Defendants are shatdmission is corrected
at ECF No. 2, PagelD 243 where Marcum indicates he is suing Davie in both individual and
official capacities Assistant County Prosecutstacy Wall is sued only in her official capacity.

In the Complaint Marcum alleges he was arrested for breaking and enteringpberGgt
2017, and jailed pending initial appearance (ECF No. 2, Pageld3)72The next morning he
had a videoarraignmentbefore Judge Gutmann who set bond and scheduled a preliminary
hearing for October 12, 2017. When Marcum appeared in person for that proceedisiginfs
County Prosecutor Wall amended the charge from breaking and enterinig dedifee felony, to
attanpted breaking and entering, a first degree misdemeanor and thevatbne Judge

Gutmann’s dispositional authority as a municipal judge. Marcum, at Wall'sgungived his

2The Court takes judicial notice that Judge Gutmann retired at the end of De@&hber
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right to counsel for a change of plea and changed his plea to no contest. Judge Gutmann then
sentenced him to 180 days confinement in the County il.at 17475. Marcum promptly

sought a new sentencing hearing and threatened suit. Marcum claims he was edt thdvis
sentence could be imposed immediately after plea anddlkge Guttmann declined to appoint
counsel for appeal.

Beginning at pagewelve of the Complaint (PagelD 176), Marcum provides a long
disquisition on the right to counsel as recognized in the series of the Supreme&aSesrthat
begins withPowell v. Alabama287 U.S. 45 (1932)&pital cases), and proceeds thro@jtdeon
v. Wainwright 372 U.S. 335 (1963)(felony cases), aAdgersinger v. Hamlin407 U.S. 25
(1972)(misdemeanor cases where imprisonment is a possibifgg als®labama v. Shan,

535 U.S. 654 (2002)(even if sentence is suspended).

Beginning at pagéventy-four (PagelD 189), Marcum seeks mandamus relief to require
the Sheriff to provide inmates with a “free” phone call to contact an attorney or a bondama
pagefifty he alleges that the agreement between the Miami County Sheriff's @ffetehe
Miami County Public Defender which “prohibits all inmates from ‘calling’ thelleuDefender’s
Office unless the Public Defendant [sic] requests for such inmate to ealfitte” is part of an
illegal conspiracy (PagelD 215). He references the Inmate Handbook to lsh@xistence of
this policy. Defendant Layman appeared with Marcum at arraignment anéhexgtiais policy,
giving him the form to request couappointed consel. Id. at PagelD 216.

At several points in the Complaint, Marcum complains of the Miami County Jail'sdailur
to comply with Ohio law and the Constitutiam the processing of inmate grievances, e.g., at

PagelD225. He also claims that the Miami County Jail provides constitutionally inadequate



access to materials for legal research, citing particuBolynds v. Smitt430 U.S. 817 (1977)
andLewis v. Caseyb18 U.S. 343 (1996)See, e.g. PagelD 235.

At pageseventyfour (PagelD 239), Marcum complains thatr€@ational Oficer Rob
Davie usedexcessive force against Marcumshackling and handcuffing him for transport to
arraignment, causindpleeding and bruising of Marcum’s wrists and ankles, phgsical,
psychological, and emotional pain. At the sameqld®e avers that there are “rapid aots
violence” at the Jail, making it unsafe and restricting inmates’ access toafreshight, and

exercise.

The Cause of Action under 42 U.S.C. 8 1983

42 U.S.C. 8§ 1983, R.S. § 1979, was adopted as part &idhef April 20, 1871, and
reads, as amended:

Every person who, under color of any statute, ordinance,
regulation, custom, or usage, of any State or Territory or the
District of Columbia, subjects, or causes to be subjected, any
citizen of the United Stat or other person within the jurisdiction
thereof to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the party
injured in an action at law, suit in equity, or other proper
proceeding for mress , except that in any action brought against a
judicial officer, injunctive relief shall not be granted unless a
declaratory decree was violated or declaratory relief was
unavailable. For the purposes of this section, any Act of Congress
applicable gclusively to the District of Columbia shall be
considered to be a statute of the District of Columbia.

The statute creates a cause of action sounding essentially in tort on behglfpefsom
deprived of a constitutional right by someone acting undtar of state law.City of Monterey

v. Del Monte Dunes at Monterey, Lt826 U.S. 687, 709 (1999)Miemphis Community School


https://www.lexis.com/research/buttonTFLink?_m=9611f6afd3c67ae24716ab229732e64c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2013%20FED%20App.%200119P%20%286th%20Cir.%29%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=68&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b518%20U.S.%20343%2c%20353%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzt-zSkAb&_md5=4bd88b695b0b98593fd41a891088e9cd

District v. Stachurad77 U.S. 299 (1986)Carey v. Piphus435 U.S. 247 (1978Monroe v.
Pape 365 U.S. 167 (1961): The purpose of § 1983 is to deter state actors from using the badge
of their authority to deprive individuals of their federally guaranteedsightl to provide relief
to victims if such deterrence fails Wyatt v. Cole504 U.S. 158, 16{1992) citing Carey, 435
U.S. at 25457. In order to be granted relied plaintiff must establish that the defendant
deprived him of a right secured by thaitéd SatesConstitution and the laws of the United
States and thahe deprivation occurred under color of slate. West v. Atkins487 U.S. 42, 48
(1988); Parratt v. Taylor 451 U.S. 527, 535 (1981flagg Brothers Inc. v. Brookst36 U.S.
149, 155 (1978).

Marcum correctly avers in his Complaint that the state courts have conguriggtittion
with thefederal courts of cases under 42 U.S.C. § 1983. However, because Marcum avers that
his claims, or at least some of them, arise under 8§ 1983, removal to this Court wasipdepe

28 U.S.C. 88 1331 and 1441.

Defendant Steve Layman

Defendant LaymartheMiami County Public Defendeseeks dismissal on the ground he
was not acting under color of state law when he did what it is alleged he did ingéjd@ wit,
functioning as a lawyer in appearing with Marcum at arraignment, providing hlimfavms to
request and appointed counsel, and advising him of the policy that telephone dal$tilic
Defender’s Office in Miami County can only be made by inmates when thee@&guests them.

The authority cited by Layma®olk Cty. v. Dodsord54 U.S. 32 (1981) is dispositive

of this claim in that it holds that a public defender acting in that capacity istimog ander color



of state law as required by 42 U.S.C. § 1983.

Marcum also alleges Layman conspired with Sheriff Duchak to adopt and etifence

callsexceptwhenrequested policy. The standard governing a 8 1983 conspiracyiglaim

A civil conspiracy is an agreement between two or more persons to

injure another by unlawful action. Express agreement among all

the conspirators is not necessary to find the existence of a civil

conspiracy. Each conspirator need not have known all of the

details of the illegal plan or all of the participants involved. All that

must be shown is that there was a single plan, that the alleged

coconspirator shared in the general conspiratorial objective, and

that an overt act was committed in furtherance of the conspiracy

that caused injury to the complainant.
Heyne v. Metropolitan Nashville Public Scho@55 F.3d 556 (6Cir. 2011),quotingSpadafore
v. Gardner 330 F.3d 849, 854 {BCir. 2003) quoting Hooks v. Hooks71 F.2d 935, 9434
(6" Cir. 1985). Although circumstantial evidence may prove a conspiracy, "[i]t issetléd
[sic] that conspiracy claims must be pled with some degree of specdiuitythat vague and
conclusory allegations unsupported by material facts will not be sufficienttéossteh a claim
under § 1983."Hooks, quoting Gutierrez v. Lync826 F.2d 1534, 1538 {6Cir. 1987);accord
Farhat v. Jopke370 F.3d 580, 599 {6Cir. 2004). That pleading standard is "relatively strict."
Fieger v. Cox524 F.3d 770, 776 {6Cir. 2008).

Marcum has adequately alleged an agreement between Defendants Duchak and Layman
to adopt and enforce the complairgdpolicy, evidenced by its refemce in the inmate
handbook. The difficulty with the claim is that there is nothing unlawful about the policy. A
public defender is not obliged by law, or at least any law cited by Marcum in his tq@posi
(ECF No. 321), to accept telephone calls froail jnmates.

It is therefore respectfully recommended that the Complaint, insofar @estains to

Steve Layman, be dismissed for failure to state a claim upon which relibbagranted.



Defendant Elizabeth Gutmann

In her portion of the Motiorto Dismiss, JudgeGutmann claims the benefit of judicial
immunity (Motion, ECF No. 7, PagelD 295, citiitlerson v. Ray386 U.S. 547 (1967.) The
common law absolute immunity of judges was first recognized in this counByautey v.
Fisher,80 U.S.335, 355(1872). It was explicitly extended to actions under 42 U.S.C. § 1983 in
PiersonandStump v. Sparkmad35 U.S. 349 (1978). That immunity only protects judges when
they are sued in their individual capacity and Judge Gutmann has been suedheerefiicial
capacity only.

Marcum responds to the immunity claim by asserting Judge Gutmann was without
jurisdiction to act as she did in this caséhe immunity is lost only when judges act in the clear
absence of all jurisdictionPiersonat 362 King v. Love 766 F.2d 962 (BCir. 1985);Schorle v.

City of Greenhills,524 F. Supp. 821, 828 (S.D. Ohio 1981)imited jurisdiction judges are
absolutely immune from damages for acts in excess but not in clear absencaliatipmisid.
While subject matter jurisdiction may be narrowly construed for other pupaden the issue

is judicial immunity, it is to be broadly construeButy v. City of Springdale, Arkansak? F.3d
460, 461 (8 Cir. 1994). Conversely, exceptions to judicial immunity are to be narrowly
construed. Adams v. Mcllhany764 F.2d 294, 298 {5Cir. 1985). A judge does not act in the
clear absence of all jurisdiction if he or she merely acts in excess of his or laitpautboe v.

McFaul, 599 F. Supp. 1421, 1431 (N.D. Ohio 1984).

3 Although Elizabeth Gutmann has now retired, the Maafist Judge will continue to refer to her as “Judge
Gutmann” which has been the customary way of addressing and nanmed pedges and because Marcum seeks
relief against her in her official capacity.



It is without doubt that a duly elected Judge of the Miami County Municipal Court has
subject matter jurisdiction to preside at the arraignment of persons arrestedhfoal offenses
in that County, to set bond, to hear the case on preliminary hearing, to appoint counsel,ao grant
motion by the prosecutor to reduce a charge, and if the charge then pending is a misdemneanor, t
accept a plea of guilty and impose a sentence. Whether or not Marcum’s plea wasgknowi
intelligent, and voluntary because of lack of counsel is a question to be resolved indiis dire
appeal or in habeas corpus. But accepting a plea later determined to be udtssfuiot
deprive a judge of jurisdiction.

Because Judge Gutmann is not now sued in her individual capacitgpitnecessary to
finally decide the absolute immunity question, but Marcum has evinced an intentionnd ame
the Complaint and the Magistrate Judge notes that any amendment which would semlsé im
damages liability on Judge Gutmann would not survive dismissal only upon hisomsetishe
lacked jurisdiction.

The Complaint as pleaded fails to state a claim for relief against Judge Guintaam
official capacity 42 U.S.C. § 1983. The text of § 1983, quoted above, makes judges liable for
injunctive relief (which Marcum seeks) only if they have violated a declaratory decree or
declaratory relief was unavailable. Marcum alleges neither of these two requadichtes to
judicial liability.

The Magistrate Judge therefore respectfully recommendghéh&omplaint be dismissed
as to The Honorable Elizabeth Gutmann for failure to state a claim upon whichceslidfe

granted.



Corrections Officer Rob Davie

Mr. Marcum sues Corrections Officer Rob Davie for excessive use of foagplging
handcuffs and shackles.

The right to be free from excessively forceful handcuffing is clearly kstad for
qualified immunity purposesBurchett v. Kiefer310 F.3d 937 (BCir. 2002),citing Kostrzewa
v. City of Troy 247 F.3d 633, 641 (6Cir. 2001) Lyons v. City of Xenja417 F.3d 565 (BCir.
2005), citing Martin v. Heideman106 F.3d 1308 {BCir. 1997). However, the plaintiff must
allege some physical harm from the handcuffihgons,417 F.3d at 5756, citing Neague v.
Cynkar,258 F.3d 504, 508 (BCir. 2001). The plaintiff must also have complainéd., citing
Burchett. In order for a handcuffing claim to survive summary judgment, a plamtifit offer
sufficient evidence to create a genuine issue of material fact that: (1)she eomplained the
handcuffs were too tight; (2) the officer ignored those complaints; and (3) the plaintif
experienced ‘some physical injury’ resulting from the handcuffingdrrison v. Bd. of Trustees
of Green Twp.583 F.3d 394, 406" Cir. 2009) citing Lyons 417 F.3d at 575-76.

Defendant Davie correctly points out that the Complaint does not aver that Marcum
complained of the handcuffing. Under the cited case law, this omission is fdtisl ¢taim.
Handcuffing in itself is not cruel or unusual punishment. In the absence of a compl#net b
arrestee, how is an officer to know that pain of any degree is being inflicted?

Davie also seeks dismissal of any perceived claim by Marcum of the intémtiicion
of emotional distress as &hio common law tort. The Court does not read the Complaint as

alleging any such claim.
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The Magistrate Judge respectfully recommends that the Complaint be drasgo

Defendant Davie for failure to state a claim upon which relief can be granted.

Sheriff Dave Duchak

Sheriff Duchak is sued both in his individual and official capacities. As to the individua
capady portion of the ComplaintDuchak assertdMarcum has not alleged any personal
involvement by the Sheriff in any constitutional violatiblarcum may have suffered (Motion,
ECF No. 7, PagelD 284). Personal participation is necessary for individualyiai@fipondeat
superior does not suffice.

"This Court has consistently held that damage claims against
government officials arising from alleged Vviolations of
constitutional rights must allege, with particularity, facts that
demonstrate what each defendant did to violate the asserted
constitutional right."Lanman v. Hinson529 F.3d 673, 684 (6th
Cir. 2008)¢iting Terrance v. Northville RdgPsychiatric Hosp

286 F.3d 834, 842 (6th Cir. 2002)). We must analyze separately
whether Heyne has stated a plausible constitutional violation by
each individual defendant, and we cannot ascribe the acts of all
Individual Defendants to each individual defendant. See id. at 684
88; Hull v. Cuyahoga Valley JoinYocational Sch. Dist. Bd. of
Educ, 926 F.2d 505, 5125 (6th Cir. 1991); see als@olvin, 605

F.3d at 292 ("Allegations of respondeat superior do not sustain a §
1983 claim against state employees in their individual capacities,
meaning that officials are personally liable for damages under that
statute 'only for their own unconstitutional behaviorqudting
Leach v. Shelby Cnty. Sheri891 F.2d 1241, 1246 (6th Cir.
1989))).

Heyne v. Metro. Bishville Pub. Sch$55 F.3d 556, 566" Cir. 2011).
A supervisory employee cannot be held liable undE®83 for the constitutional torts of
those he supervises unless it is shown “that the supervisor encouraged the ispatint of

misconduct ofin some other way directly participated in itSearcy v. City of Dayter88 F.3d

11



282 (6" Cir. 1994), quoting Bellamy v. Bradley729 F.2d 416, 421 {6Cir. 1984). “At a
minimum, a8 1983plaintiff must show that a supervisory official at least implicitly authorized,
approved or knowingly acquiesced in the unconstitutional conduct of the offending subdrdinate.
Bellamy 729 F.2d at 421giting Hays v. Jefferson Cty668 F.2d 869, 8724 (6" Cir. 1982);
Phillips v. Roane 6., 534 F.3d 531, 548™ Cir. 2008), quotingShehee v. Luttreltl 99 F.3d

295, 300 (8 Cir. 1999) in turn quotingHays 668 F.2dat 874 Alioto v. City of Shively835

F.2d 1173 (8 Cir. 1987). A superior is not liable unless he is "somehow personally at fault by
actively participating in, encouraging or directing the commission of illegal lagtdis
subordinates.”Coffy v. MultiCty. Narcotics Bureau600 F.2d 570, 58" Cir. 1979):Monell

v. Department of Social Servi¢ds36 U.S. 658, 692-95 (1978).

Upon review of the Complaint, the Magistrate Judge finds it does not include ialhsgat
of personal participation by the Sheriff in any constitutiovialations Marcum may have
suffered. Therefore it is respectfully recommended that the Complaint &eiiéf Suchak in
his individual capacity be dismissed.

Marcum’s suit against Duchak in his official capacity is rightly seen as agaiiist the
entity of which he is an officer, Miami County. Judgment against a public servant irfibial of
capacity imposes liability on the entity he represents and is not subjectddagboimmunity.
Owen v. City of Independenceil5 U.S. 622638 (1980)Brandon v. Holt469 U.S. 464 (1985);
Kentucky v. Grahamt73 U.S. 159, 165 (1985).

Respondeat superior also cannot ground an official capacity suit under 42 U.S.C. § 1983.
Municipalities and other bodies of local government are "persons" within thengezrg 1983
and may therefore be sued directly if they are alleged to have causestitutdonal tort through

a policy statement, ordinance, regulation, or decision officially adopted and gedediby that
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body's officers.Powers vHamilton Qy. Pub. Defender Comm’501 F.3d 592, 6667 (6" Cir.
2007); Monell v. New York City Dept. of Social ServicE36 U.S. 658, 690 (1978)Monell’'s
“policy or custom” requirement applies in 8 1983 cases irrespective of wileéheelief sought

IS monetaryor prospective Los Angeles . v. Humphries562 U.S. 29 (2010):To establish
that a local government is liable under § 1983, a plaintiff must show that (1) the loc
government had an official policy, custom, or practice that (2) deprived the fplaintiis
federal rights.” Fields v. Henry Cty 701 F.3d 180, 1836™ Cir. 2012),citing Bruederle v.
Louisville Metro Gov't 687 F.3d 771, 777 {&Cir. 2012)

An unconstitutional governmental policy can be inferred from a single decision by the
highest officials responsible for setting policy in a particular aredefjpvernment's business.
Owen v. City of Independenc#}5 U.S. 622 (1980Pembaur v. City of Cincinnat475 U.S.

469 (1986). On the other hand, official policy cannot be inferred from the single unauthorized
act of a subordinate government agent, e.g., an unauthorized shooting by a police officer
Oklahoma City v. Tuttle471 U.S. 808 (1985Radvansky v. City of Olmsted Fal895 F.3d 291,

311 (6™ Cir. 2005)(“By itself, ‘the wrongful conduct of a single officer without any pelic
making authority did not establish municipal policygtioting Collins v. City of Harker Heights,

503 U.S. 115, 121 (199R) Only municipal officials with final policymaking authority can
subject the municipality to liability.Pembaur, supra.Whether a particular official has final
policymaking authority is a question of state laRembaur, supraSt. Louis v. Praprotnik485

U.S. 112 (1988)Jett v. Dallas Ind. School Dis#491 U.S. 701, 737 (1989). Identification of the
official whose decisions represent the offigialicy of a particular local governmental unit is a
guestion of law to be decided by the juddécMillian v. Monroe Qy., Ala.,520 U.S. 781, 784

85 (1997)citing Jett v. Dallas Ind. School Dis491 U.S. 701, 737 (1989). The policy must be
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deliberate and discernibléMolton v. City of Cleveland39 F.2d 240 (6Cir. 1988). For an act
pursuant to custom to subject a municipality to liability, the custom must be sopreaes
permanent, andvell settled as to have the force of laBoard of Qy. Comm’r of Bryan @&.,
OKI., v. Brown520 U.S. 397, 404 (1997oe v. Claiborne @., Tenn, 103 F.3d 495, 5008
(6" Cir. 1996). To recover, a plaintiff must identify the policy, cariniae policy to the
political subdivision itself, and show that the particular injury was incubechuse of the
execution of that policy Brown,520 U.S.at 405; Garner v. Memphis Police Dep8 F.3d 358,
364 (8" Cir. 1993). There must be a direct causal link between the policy and the alleged
constitutional violation such that the governmental entity’s deliberate cocaludte deemed the
moving force behind the constitutional violatioGraham v. County of Washtena@68 F.3d
377 (8" Cir. 2004),citing Waters v. City of Morristowr242 F.3d 353, 362 {6Cir. 2001);citing
Brown,520 U.Sat404.

With respects to his claims ragling telephone calls, access to legal materials, and
constitutionally inadequate jail conditions, Marcum has sufficiently pleadegthey”’ element
of these asserted violations. He has not pleaded the existence of any policy dorsiaal
Correctons Officer Davie is alleged to have violated his rights.

Regarding the telephone policy, the Magistrate Judge has already concludéake tha
policy of allowing calls to the Public Defender only when requested by thateOfi not
unconsitutional.

With respect to an initial telephone call upon arrest, Marcum claims he was entitled to
one such call for free and avers that the Miami County Jail does not provide for such a call,
despite Ohio Revised Code 8 2935.20 and 2935.14 (Complaint, ECF No. 2, P&§pID

Instead he says inmates must purchase a phone card which can only be doni& ateestar

14



bill the call to the credit or debit card of some other perédnMarcum avers that he attempted
to call “both a bondsman, as well as an attorneynbaoe of them ‘accepted’ to pay for the call.”
Id. at PagelD 192. Emphasizing how he believes the Miami County Jail practicevibletvo
Ohio statute<ited he also claims it violates the Ohio Constitution and the Fifth, Sixth, and
Fourteenth Arandments to the United States Constitutitth.at PagelD 196.

Seeking dismissal of this claim, Sheriff Duchak asserts the Miami County darides
all inmates with access to a phone free of chargelétion, ECF No. 7, PagelD 286Barlier he
assertedhat Marcum has admitted in his Complaint that inmates are permitted free access to a
telephone, but the call recipient must pay for the ddll. citing Complaint at PagelD 5hd62.

It appears from the pleadings that nothing being done by the Sheriff prevents an inmate
from placing and completing a telephone call without incurring any cost. Rather airsyhmen
what is pleaded that the telephone company providing phone service at the Jail charges on a per
call basis, rather tharr@viding unlimited service outgoing call service on a per line basis. Thus
the charges appear to be parallel to what is customary with contemporary cephane as
opposed to land line service where outgoing calls are billed on a monthly rathgretheall
basis. The Sheriff himself is not charging for access to the phone, but gf®rmdeompany is
charging on a per call basis.

Assuming the Complaint does adequately plelatins for violation of state law, such
violations do not of themselves rise to the level of due process violatiembkire to abide by
state law is not itself a constitutional violatioRoberts v. City of Trqy773 F.2d 720 (& Cir.
1985). Violation by a State of its own procedural rules does not necessarilyuteastiolation
of due processBates v. Sponber®47 F.2d 325, 3290 (6" Cir. 1976);Ryan v. Aurora City

Bd. of Edug.540 F.2d 222, 228 {6Cir. 1976). “A state cannot be said to have a federal due
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process obligation to follow all of its procedures; such a system would resulbe
constitutionalizing of every state rule, and would not be administratilevine v. Torvik 986
F.2d 1506, 1515 {BCir. 1993, cert. denied509 U.S. 907 (1993), overruled in part on other
grounds byrhompson v. Keohangl16 U.S. 99 (1995).

On the other hand, the Magistrate Judge finds the Complaint does adequately state a
claim under the Equal Protection Clause. Itagect, as Sheriff Duchak argues, that there is no
claim the Jail singled Marcum out for adverse treatment (Motion, ECF No. 7,0Pa3gé).
Therefore he has no claim under a clasne Equal Protection theory. Sgkib Italia Soccer
& Sports Org., Inc. v. Charter Twp. of Shelby, Mjch70 F.3d 286, 298 (6th Cir. 2006)
However, Marcum does state a claim, at least at the level of Rule 12(b)(6) sctényhis
policy —failure of the Sheriff to pay for at least one phone-#&urdens his fundamental right to
be released on reasonable bail and/or to obtain represanbgtian attorney. His Complaint
may also state an Equal Protection claim on a theory of discrimination agaimstigent by
analogy toGriffin v. lllinois, 351 U.S. 12 (1956) The Magistrate Judge therefore respectfully
recommends that the Motion tadmniss as to the free phone call claim be denied.

Plaintiff's claim of a constitutional violation based on failure to provide him withesop
of all his grievances and the dispositions of those grievances is not well thlkee@omstitution
does not guarantee any such right. To the extent Ohio law creates suthiadaes not rise to
the level of a due process righEee Levine v. Torvik, supraurthermore, he has not alleged
that denial of those copies is pursuant to a policy of the Sh&#fendants do not defend the
case on a claim Marcum has not exhausted available administrative remedies.

Plaintiffs’ claim of constitutionally inadequate jail conditions is too vague tiibated.

He does not allege any injury suffered by present camditihor what specifically the jail
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conditions should be. Instead, his claamounts to saying in conclusory terms that he is
constitutionally entitled to more fresh air, more sunlight, and more outdooatiecre

Sheriff Duchak claims immunityrnger Ohio’s immunity statutes (Motion, ECF No. 7,
PagelD293). This argument is inapposite because the lawsuit purports to arise only under 42

U.S.C. § 1983 and Ohio’s immunity statutes do not apply to such claims.

Leaveto Amend

At the end of his Memorandum in Opposition, Marcum states that to the extent this Court
believes his Complaint needs to be clarified, he seeks leave to amendhdpyafilamended
complaint by June 30, 2018 (ECF No-32PagelD 5280). Amending the Comaint at this
stage of the proceedings requires either the consent of opposing parties or tzavé dfed. R.

Civ. P. 15(a). The general standard for considering a motion to amend under Fed. R. Civ. P.
15(a) was enunciated by the United States Supreme Co&dnran v. Davis371 U.S. 178
(1962):
If the underlying facts or circumstances relied upon by a plaintiff
may be a propesubject of relief, he ought to be afforded an
opportunity to test his claim on the merits. In the absence of any
apparent or declared reasensuch as undue delay, bad faith or
dilatory motive on the part of the movant, repeated failure to cure
deficiercies by amendments previously allowed, undue prejudice
to the opposing party by virtue of any allowance of the
amendment, futility of amendment, etethe leave sought should,
as the rules require, be "freely given."
371 U.S. at 182.See also Fisher v. Roberts25 F.3d 974, 977 {6Cir. 1997)(citingFoman

standard).

In considering whether to grant motions to amend under Rule 15, a court should consider
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whether the amendment would be futile, i.e., if it could withstand a motion to dismiss wheler R
12(b)(6). Hoover v. Langston Equip. Assoc858 F.2d 742745 (8" Cir. 1992); Martin v.
Associated Truck Lines, In@0Q1 F.2d 246, 248 {6Cir. 1986);Marx v. Centran Corp.747 F.2d
1536 (8" Cir. 1984);Communications Systems, Inc., v. City ahidlle, 880 F.2d 887 (B Cir.
1989); Roth Steel Products v. Sharon Steel Corf05 F.2d 134, 155 {6 Cir. 1983);
Neighborhoodev. Corp. v. Advisory Coungib32 F.2d 21, 23 {BCir. 1980) United States ex
rel. Antoonv. Cleveland Clinic Found978 F. Supp. 2d 880, 887 (S.D. Ohio 2013)(Rose, J.);
William F. Shea, LLC v. Bonutti Reseach Jr2011 U.S. Dist. LEXIS 39794, *28 (S.D. Ohio
March 31, 2011) (Frost, J.).

Likewise, a motion to amend may be denied if it is “brought in bad faith, for dilatory
purposes, results in undue delay or prejudice to the opposing party, or would bé futile.
Crawford v. Roang53 F.3d 750, 753 {BCir. 1995, cert denied 517 U.S. 112 (199&)man V.

Davis, 371 U.S. 178, 182 (1962prather v. Dayton Power & Light C0918 F.2d 1255, 1259
(6™ Cir. 1990).

As these standards imply, the Court will not grant leave to amend “in blankiierRat
motion to amend must be accompanied by a proposed amended complaint. Plaintiffs reques
that he be granted leave to amend until June 30, 2018, with no specification of the proposed
amendments is denied without prejudice to a motion to amend accompanied by a proposed

amended complaint.

Conclusion

The Magistrate Juge respectfully recommends that the Motions to Dismiss be
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GRANTED except as to Marcum’s Equal Protection claim regarding failupgawaide a free

telephone call to contact a bondsman or attorney.

February 22, 2018.

sl Michael R. Merz
United States Magistrate Judge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(b), any party may serve and file specific, writtetiantgdo the
proposed findings and recommendations within fourteen days after being wéfvéds Report

and Recommendations. Pursuant to Fed. R. Civ. P. 6(d), this period is extended to seventeen
days because this Report is being served by mail. .Such objections shall smepidytions of

the Report objected to and shall be accompanied by a memorandum of law in support of the
objections. If the Report and Recommendations are based in whole or in part upon matters
occurring of record at an oral hearing, the objecting party shall promptyngarfor the
transcription of the record, or such portions of it as all parties may agree upon cagisérate

Judge deems didient, unless the assigned District Judge otherwise directs. A paygy ma
respond to another paisyobjections within fourteen days after being served with a copy thereof.
Failure to make objections in accordance with this procedure may forfeit aglrappealSee

United States v. Walter§$38 F.2d 947, 9480 (6th Cir. 1981);Thomas v. Amn474 U.S. 140,
153-55 (1985).
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