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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON
MICHELLI L. PARRELLA,
Plaintiff, Case No. 3:18v-116
VS.
COMMISSIONER OF SOCIAL SECURITY, District Judge Walter H. Rice

Magistrate Judge Michael J. Newman
Defendant.

REPORT AND RECOMMENDATION ! THAT: (1) THE ALJ'S NON -DISABILITY
FINDING BE FOUND SUPPORTED BY SUBSTANTIAL EVIDENCE AND AFFIRMED ;
(2) PRO SE PLAINTIFF'S REQUEST FOR A SENTENCE FOUR REMAND BE
DENIED; AND (3) THIS CASE BE CLOSED ON THE COURT'S DOCKET

This is a Social Security disability benefits appga@ughtpro se At issue is whethethe
Administrative Law Judge (“ALJ”) erred in finding Plaintiff nddisabled” and therefore
unentitled tdSupplementabecurity Incomg* SSI'). This case is before the Court ug@aintiff's
Statement of Errors @t. 12, the Commissiogr’'s memorandum in opposition ¢d. 13,
Plaintiff's Reply (doc. 14)the administrative recorgloc. 8), and the record asvehole? Given
herpro sestatus, Plaintiff's filings and arguments atgelially construed iherfavor. Franklin v.
Rose 765 F.2d 82, 885 (6th Cir. 1985) (stating tharo sepleadings “are entitled to a liberal
construction” and that “appropriate liberal construction requires active irnrprein some cases
to construe gro sepetition ‘to encompass any allegatistating federal relief™”) (citations

omitted).

1 Attached hereto is a NOTICE to the parties regarding objections $o Rbport and
Recommendation.

2 Hereafter, citations to the electronicafiled administrative record will refer only to the PagelD
number.
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A. Procedural History

Plaintiff filed for SSlclaimingdisability as a result of a number of impairments including
inter alia, degenerative disc disease, fibromyalgia, and an anxiety disd?dgelD56.

After aninitial denial ofherapplication, Plaintiff received a hearing befdve] Paul R.
Armstrongon November 17, 2015PagelD185 ALJ Armstrongissued a written decision on
January 11, 2016inding Plaintiff not disabled PagelD B5-98 The Appeals Council
subsequently granted review of arethanded Plaintiff's claim faaconsideration of new medical
evidence. PagelD 205-07.

On remand, Plaintiff received a second administrative hedoefgre ALJ Mark
Hockensmith. PagelD 119. ALJ Hockensmith issued a writeemsionon May 17, 2017 again
finding Plaintiff not disabled. PagelD 8. Specifically, the ALJ foundt Step Zhat, based
upon Plaintiff's residal functional capacity (“RFQ to performa reduced range dfjht work,?
“there are jobs that exist in significant numbers in the national economy thattiffplasm
perform[.]” PagelD 6268.

Thereafter, the Appeals Council deni€taintiff's request for a review of ALJ
Hockensmih’s May 17, 2017 decision, makimgs nondisability finding the final administrative
decision of the CommissioneragelD70-72. See Casey v. Sgof Health & Human Sery987

F.2d 1230, 1233 (6th Cir. 1993). Plaintiff then filed this tinmly seappeal. Cook v. Comm’r

3 Light work “involves lifting no more than 20 pounds at a time with et lifting or carrying of objects
weighing up to 10 pounds” and “requires a good deal of walking or standing, oting.raibst of the time with some
pushing and pulling of armrdeg controls.” 20 C.F.R. § 416.967(b). An individual who can perfornt lighk is
presumed also able to perform sedentary wiotkSedentary work “involves lifting no more than 10 pounds at a time
and occasionally lifting or carrying articles like detKiles, ledgers, and small tools. Although a sedentary job is
defined as one which involves sitting, a certain amount of walkingtandisg is often necessary in carrying out job
duties.” 20 C.F.R. § 416.967(a).
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of Soc. Sec480 F.3d 432, 435 (6th Cir. 2007). This May 17, 20di-disability finding by ALJ

Hockensmith (hereinafter “ALJ”) is now before the Court for review.

B. Evidence of Record

The evidence of record is adequatselynmarizedn the ALJs decision (Pagel»4-68,
Plaintiff's Statenentof Errors (doc.12), the Commissioner’'s memorandum in opposition (doc.
13), and Plaintiff's reply (doc. 14). The undersigned incorporates all of the foregoingtand se

forth the factgelevant to this appeal herein.

A. Standard of Review

The Court’s inquiry on a Social Security appeal is to determine (1) whibthALJ’s non
disability finding is supported by substantial evidence, and (2) whether the ALdyetifghe
correct legakriteria 42 U.S.C. 8 405(gBowen v. Comm’r of Soc. Se478 F.3d 742745-46
(6th Cir. 2007). In performing this review, the Court must consider the recordnadea Wephner
v. Mathews574 F.2d 359, 362 (6th Cir. 1978).

Substantial evidence is “such relevant evidence as a reasonable mind roegtt asc
adequate to support a conclusioRithardson v. Perales}02 U.S. 389, 401 (1971)When
substantial evidence supports the ALJ’s denial of benefits, that finding mui$irimed, even if
substantial evidence also exists in the record upon which the ALJ could have founiff Plaint
disabled Buxton v. Halter 246 F.3d 762, 772 (6th Cir. 2001). Thus, the ALJ has a “zone of
choice’ within which he [or she] can act without the fear of court interfereftteat 773.

The second judicial inquiry reviewing the correctness of the ALJ’s legal analysmsay
result in reversal even if the ALJ’s decision is supported by substantial evidetiee record
Rabbers v. Comm’r of Soc. Seb82 F.3d 647, 651 (6th Cir. 2009)[A] decision of the

Commissioner will not be upheld where the [Social Security Administration] failslitif its
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own regulations and wherkdt error prejudices a claimant on the merits or deprives the claimant
of a substantial right. Bowen 478 F.3d at 746.

B. “Disability Defined”

To be eligible for disability benefits, a claimant must be under a “disability” fasedeby
the Social Security Act.42 U.S.C.8 423(d)(1)(A) Narrowed to its statutory meaning, a
“disability” includes physical and/anental impairmenttghat are both “medically determinable”
and severe enough to prevent a claimant from (1) performing his or her past job and ({Rpengag
in “substantial gainful activity” that is available in the regional or national en@w Id.

Administrative regulatns require a fivstep sequential evaluation for disability
determinations 20 C.F.R. 816.92@a)(4) Although a dispositive finding at any step ends the
ALJ’s review,seeColvin v. Barnhart475 F.3d 727, 730 (6th Cir. 200Te complete sequential

review poses five questions:

1. Has the claimant engaged in substantial gainful activity?
2. Does the claimant suffer from one or more severe impairments?
3. Do the claimant’s severe impairments, alone or in combination, meet or

equal the criteria of an impairment set forth in the Commissioner’s
Listing of Impairments (the “Listings”), 20 C.F.R. SubparABpendix
17?;

4. Considering the claimant’'s RFC, can he or she perform his or her past
relevant work?; and

5. Assuming the claimant can no longer perform his or her past relevant
work -- and also considering the claimant’s age, education, past work
experience, and RFE do significant numbers of other jobs exist in the
national economy which the claimant can perform?
20 C.F.R. 8 416.928)(4), see alsaMiller v. Commi of Soc. Sec181 F. Supp.2d 816, 818 (S.D.
Ohio 2001). A claimant bears the ultimate burden of establishing disability under the Social

Security Act’s definition Key v. Comnr’of Soc. Se¢109 F.3d 270, 274 (6th Cir. 1997).
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.

Liberally construing heBtatement of Errorslaintiff argueshat the ALJ erred on remand
in: (1) failing to consider the alleged side effects of her medicationsal@)lating her mental
RFC; and (3) posing incomplete hypothetidalshe Vocational Expert (“VE"and relying on the
answers to the same. Paged28856-63.

Having carefully reviewed the administrative record and the partiesspaiedl also having
carefully considered the ALJ’s analysis leading to thedisability finding here at issue, the Court
finds the ALJ carefully and reasonably developewl reviewed the record, appropriately
considered the medical evidence at issue, accurately determined Plaint@fsafdFrendered a
non-disability decision properly based on the evidence before him. AccordihglZdurt finds
the ALJ’s nondisability decision supported by substantial evidence.

A. Side Effects of Plaintiff's Medication

Plaintiff first argues that the ALJ failed to consider the side effects ofmleglication.
PagelD 842. Indeed, in evaluating whether Plaintiff's impairments lhaiteng effects on her
“ability to do basic work activities,Social Security Ruling (“SSR”) 96p, 1996 WL 374186, at
*2 (July 2, 1996) one relevant factor igte type, dosage, effectiveness, aitk effectof any
medication taken to alleviate thgngptoms” 20 C.F.R. § 46.29(c)(3) To that end,he ALJ
cited medical recordand Plaintiff's own testimonwoting the effectiveness of medications, but
did not explicitly address side effects. PagelD 57, 63.

Such a failure is not, howevan,and ofitself error An ALJ can consider all the evidence
without directly addressing in his or her written opinemery piece of evidence submitted the
parties Kornecky v. Comin of Soc. Se¢ 167 Fed. Appx. 49608 (6th Cir. 2006). But even
assumingarguendo that it wasthe ALJ’s omission was harmless and does not merit reversal.

Allegations of side effectmust be supported by objective medical eviden&ee Essary v.
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Commir of Soc. Se¢114 F. Appx 662, 66566 (6th Cir. 2004) (where claimargstified that she
suffered from dizziness and drowsiness as a result of her medications, the ALJdidmiding
that she suffered no side effects where her medical records contain neputed side effects
to her physicians)Farhat v. Sec’y oHealth & Human Servs No. 921925, 1992 U.S. App.
LEXIS 18401, at *3 (6th Cir. July 24, 19927 Plaintiff's] allegations of the medicatitg side
effects must be supported by objective medical evidgnc@uch is not the cadeere. Plaintiff,
herself, neglected to mentioo the ALJside effectsof her medicationand her medical records
are similarly devoid of indications of disabling side effe@&e¢ e.g, PagelD 810 (“medications
are helping”); PagelD 813 (“[Plaintifffeturned posbperation without complications”); PagelD
815 (“no evidence of other adverse effects from medication&ius, the undersigned finds no
merit in Plaintiff's first assignment of error.

B. Mental RFC

Plaintiff next argues that the ALJ erred éalculating her mental RFC. PagelD 842.
Specifically,Plaintiff contends that the ALJ dismissiég diagnosisnade byher treating mental
health professionalsnd did not account for her alleged suicide attemiots However,the ALJ
explicitly found Plaintiff’'s severe impairments includdysthymic and anxiety disorders*® the
only mental health disorders documented in her treatment red®ad®ID 5676177. The ALJ
also determined thasecondary to thosmental impairmentsPlaintiff had the RFC to perform
work that involved no more than “simple, routine tasks performed in a static work environment
with few changes in routine; and no work involving fast pace or strict production quogageDP
62.

In formulatingthe RFC, the ALJadoptedthe opinions of two state agency reviewing
psychologistsnoting that there were no contradictory opinions in the red@agelD 66.He also

found dispositivePlaintiff's consistently normal mental examinatiomas, well as the minimal
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mental health treatment in the recof@agelD 65.Moreover the ALJ explicitly considered that
“she reported thoughts of suicide...but denied current suicidal id€ati®agelD 60. The
undersigned therefore finds that the ALJ's mental RFC is supported by substaitteice
Coldiron v. Comm’r of Soc. Se@391 Fed. Appx. 435, 443 (6th Cir. 201@nding an RFC
supported by substantial evidence where “[a]n ALJ considers numerous factorstinatiomgsa
claimants RFC, including the medical evidence, foadical evidence, and the claimant's
credibility); Buxton 246 F.3dat 773 foting he ALJ has aZone of choice within which he [or
she] can act without the fear of court interferepce”

C. Incomplete Hypotheticals

Finally, Plaintiff argues thate ALJ erred imposingincompletehypotheticals to the VE.
At Step Five, lhe ALJ may rely on the VE's testimonryto establish that significant jobs exist in
the national economy that Plaintiff can perfornonly where “the vocational expert’'s testimony
was inresponse to a hypothetical question that accurately reflected [Plajntiipairments’
Kennedy v. Comm’r of Soc. Se87 F. App’'x 464, 467 (6th Cir. 2003)Here, the ALJ posed
hypotheticals to the VE reflecting an individual who could work m@duced range ttie medium,
light, and sedentary levels. PagelD 1113 At each exertional levethe VE testified thathere
were significant jobs in the economy that Plaintiff could perfoltn. The ALJ need only include
in the RFCthose limitations that he or she accepts as crediBlesey v. Sec’y of Health and
Human Servs987 F.2d 1230, 1235 (6th Cir. 1993ccordingly, he ALJ ultimately determined
Plaintiff had the RFG- consistent with the hypothetisgbosed to the VE to perform a reduced
range of light workand was, therefore, not disabled. PagelD 62.

It is unclearas towhich portion of theALJ’s hypotheticas Plaintiff takes issue. However,

because thendersigned finds the RFC is supported by substantial resagiie ALJ did not err



in relying on the VE’s answers to the correspondiggothetical reflecting the sam&ennedy
87 App’x at 467.
V.

For the foregoing reasons, the Court finds Plaintiff's assignments ofuemeeritorious.
IT IS THEREFORE RECOMMENDED THAT: (1) the Commissioner’s nedisability finding
be found supported by substantial evidence, AREFIRMED ; (2) Plaintiff's request for a
Sentencé-our remand b®ENIED; and (3 this case b€LOSED.
Date: _May 3, 2019 s/ Michael J. Newman

Michael J. Newman
United States Magistratiudge




NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(b), any party may serve and file specific, writtetiaig
to the proposed findings and recommendations WEQRWRTEEN days after being served with
this Report and Recommendation. This period is not extended by virtue of Fed. R. Civ.ifP. 6(d)
served on you by electronic means, such as via the Court’'s CM/ECF filimgnsy#t however,
this Report and Recommendation was served upon you by mail, this deadline is extended to
SEVENTEEN DAYS by application of Fed. R. Civ. P. 6(d). Parties may seek an extension of the
deadline to file objections by filing a motion for extension, which the Court may gpeon a
showing of good cause.

Any objections filed shall specify the portions of the Report and Recommendatiotedbjec
to, and shall be accompanied by a memorandum of law in support of the objections. ffdhe Re
and Recommendation is based, in whole or in part, upon matters occurring of recomtalt a
hearing, the objecting party shall promptly arrange for the transcripfidine record, or such
portions of it as all parties may agree upon or the Magistrate Judge deewisrgufiinless the
assigned District Judge otherwise directs.

A party may respond to another party’s objections WitFKOURTEEN days after beig
served with a copy thereof. As noted above, this period is not extended by virtue of Fed. R. Civ.
P. 6(d) if served on you by electronic means, such as via the Court's CM/ECFydiegs If,
however, this Report and Recommendation was served upon you by mail, this deaxfieredisce
to SEVENTEEN DAYS by application of Fed. R. Civ. P. 6(d).

Failure to make objections in accordance with this procedure may forfeg aglappeal.

See Thomas v. Ard74 U.S. 140, 1535 (1985);United States WValters 638 F.2d 947, 9480

(6th Cir. 1981).



