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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

CRAIG A. THOMPSON
Pditioner, :  Case N03:18-cv-117

- VS - District Judgerhomas M. Rose
Magistrate Judge Michael R. Merz

KEITH FOLEY, Warden,
GraftonCorrectional Institutioh

Respondent.

REPORT AND RECOMMENDATIONS

This habeas corpus caseoughtpro seby Petitioner Craig Thompson, is ripe for decision
on the merits. The Court has before it the Petition (ECF No. 1St#te Court Reord as originally
filed (ECF No. 11), the Return of Writ (ECF No. 12), the Supplemental State CaatdR&CF

No. 69), and Petitioner’s Traverse (ECF No. 88).

Litigation History

On March 5, 2013, Thompson was indicted by a Montgomery County grand jury on one

count of complicity to commit burglary in violation of Ohio Revised Code § 2911.12(A)(1) and

! Petitioner has notified the Court of his transfer to Grafton CorrectionalutimtitECF No. 94). The caption is
ordered amended as set forth above.
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2923.03(A)(2)(Indctment, Count Three, State Court Record, Ex. 11, PagelD 39). Thompson was
jointly indicted with Bradley Burns who was charged with burglary in Count Onealaahaction
in violation of Ohio Revised Code § 2905.02(A)(2) in Count Two.

After a mistrial in Aoril 2014, Thompson filed a motion to dismiss on double jeopardy
grounds which the trial court deniedhe Second District Court of Appls affirmed the denial.

State v. Thompsor2014-Ohio-5583 (Ohio App. ¥ Dist., Dec. 19, 2014), appellate jurisdictio
declined, 143 Ohio St. 3d 1405 (2015). A second jury found Thompson guilty as charged and he was
sentenced to six years imprisonment. On direct appeal the Second District affifshetd v.
Thompson20160hio-7521 (Ohio App. % Dist. Oct. 28, 2016)appellate jurisdictionetlined,

149 Ohio St. 3d 1408 (2017).

The Return of Writ recounts numerous additional filings in the Second District and in the
Supreme Court of Ohio (ECF No. 12, PagelD 2663 These will be referred to herein only as
needed.

OnJanuary 11, 2017, Thompson filed an application to reopen his direct appeal under Ohio
R. App.26(B)(ECF No. 11, Ex. 44). The Second District denied that application origidaby (

Ex. 47) and on reconsideratiofd(at Ex. 49). The Supreme Court of Ohio declined appellate
review.ld. at Ex. 53.

On Februaryl6, 2017, Thompson filed a petition for pasinviction relief under Ohio
Revised Code § 2953.21tl. at Ex. 54. The trial court denied the petititth.at Ex. 57.

Thompson filed a second petition under Ohio Revised Code § 29568.24ne 5, 2018
(Peition, State Court Record, ECF No.-11Ex. 67). The trial court granted the State summary
judgment (Decision, Supp. State Court Record, ECF No. 69, Ex. 76). Thompson appealed and
the Second District affirmedState v. Thompsp20190hio-5140 (Ohio App. 2d Dist. Dec. 13,

2019), appellate jurisdiction declined, 20@040-3365 (Jun. 23, 2020).
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Thompson filed his Petition for habeas corpus in this Court on April 12, 2018, pleading the
following grounds for relief:

Ground One The trial court committedprejudicial error in
overruling appellant’s pretrial motion to suppress.

Supporting Facts. The court made an erroneous ruling by
overruling the defendant's motion to suprsss] wherethe ruling

was adverséo Thompson based off bias of the judge. Theomp

did not consento the search of his vehicle although the police
searched anyway. Thompson was detainegdige during a traffic

stop where he was question by the police for over 3 hours before
being esorted to District 10 headquarters where questig
continued for an additional 2 andhalf hours. Police claim to have
pulled Thompson over for a minor traffic violation ygtompson

was detained and questioned for over 6 hours. Thompson was not
read hisMiranda warnings yet statements made to polee still
admitted at trial. Thompson hassued a subpeorjsic] for the in

car cruiser cam recordings to support his assertions tiegaqg|

[sic] search and seizure, but the Sheriffs Department delkéed
recordings in violatiomf direct orders fsm the Sheriff himself. All
evidence obtained from the traffic stop shob&ve been ruled as
inadmissablésic] at trial but the motion was overruled.

The lower court ruled thaMiranda is only necessary when a
reasonable person considefseir situationto be in custody.
However, the courts ruled that since Thompson did not testify, they
did not know what Thompson was thinking. The rule does not
pertain toThompson himself but what a reasonable person would
think. Therefore, the courts appliedsabjectve view and not an
objective view.

After Thompson was stopped for his traffic violation, he was placed
into the back of a policeruiser and questioned by the Deputy for
several hours on the side of the road. Thompson was not allowed to
possess his own cell phone or get out of the car without an escort by
serveral [sic] deputies. Thompson's movements were seriously
diminished.

After several hours of questioning at the scene of the traffic stop, the
Depuy transportedrThompson to the District 10 headquastéor
further questioning with Detective Saundekdpon arrival at
headquarters, Thompson was escorted into a room with one way in
and oneway out. Saunders sat himself between Thompson and the
door and began asking more questions of Thompson.



Case: 3:18-cv-00117-TMR-MRM Doc #: 102 Filed: 08/31/20 Page: 4 of 47 PAGEID #: 3254

Saunders questioned Thompson about his relationship with the
primary offender Bradledurns. Thompson explained that he knew
him and that the two were somewhat friends. Thompson admitted
that he had seen Bus ealier that evening when Bos had asked

for aride toMeijer. Thompson admitted to taking Burns to Meijer
and then told DetectivBaunders that he had droppedmuoff at

his girlfriends house in Huber Heights. Thompsbanged his story

as the interviewantinued and finally admitted that Thompson had
dropped Burnsit Meijer and had not seen him since.

During the interview Saunders asked Thompson why he was sitting
on Heather Hollow (thetreet where the crime occurred) that night.
Thompson tolDetective Saunders that he watting in his truck
waiting an his girlfriend to come back into town so he could see her.

Thompson stated that due to the amount of time he waited, he had
fell [sic] asleep waiting for herThompson then told Saunders that
when the police arrived in the area they began shithien lights

into the truck of Thompson and woke him up. Thompson admitted
that he hadbeen laying back in his seat sleeping.

These statements would prove to be very detrimental to Thompson
at trial. Thompson hadot been giverMiranda warnings before
making hese statements and as Detective Sauwdeutd testify

later, Saunders did not read Thompson his rights because "his father
is in lawrenforcemenand Thompson knew his rights."

After the judge made the ruling the judge recugsiefihimself after

a compaint was filed withthe Ohio Supreme Court alleging that the
judge had ha@x parteconversations with theictim in regards to
Thompson's punishment. The new judge denied thginat
counsel'sequest to revisit the Motion to Supr¢si] and allowed

al evidence against Thompson to lemitted at trial despite
Constitutional Violations. Prior to the second trial, Thompson's new
counsel never even filed a new motion to supjgs$or an appeal

on the decision from the previous Motion to Supfe&s.

(Petition, ECF No. 1, PagelD 6-7).

Ground Two: The trial court committed prejudicial error in
admitting hearsay evidence not subject to proper authentication.

Supporting Facts: The trial court allowed the admittance of text
messages without proper hahtication as themessages were
prepared for trial and were thus "testimonial”. Bathini claims to have
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takenher phone to the prosecutor to retrejsie] messagesrom
within her phone. She claims that 'dnl." guy in the prosecutor's
office pulled overeighty pages of texts from ThompsoBathini

was the only person to authenticate the messages although she is not
the keeper ofrecords and admitted to deleting her side of the
conversation thus presenting only testimoenxadence to the jury
without a keeper of the records, or thd"" guy, authenticating that
themessages shown were from Thompson at all. The Confrontation
Clause of the Fourtl{sici Amendment would require proper
authentication. Thompson was prejudiced by allowitesimonial
conversation, prepared only for trial, to be heard by the jury.

Id. at PagelD 7.

Ground Three: Appellant was subject to the ineffective assistance
of counsel as guaranteed to him under both the Sixth and Fourteenth
Amendments.

Supporting Facts. Thompson'shad retained counsel (Thomas
Hansen) after being charged with one countCaimplicity to
Commit a Burglary. During the arraignment, and the Motion to
Supres$sic], counsel failed to call any witnesses to aid the Defense,
including Thompson himself.

Thompson had asserted that the police performed an illegal search
and seizure ohis vehicle. While counsel tried to obtain the
recordings from the Deputies in car cruiser cams, Dieputy
contended that the tapes were deleted in accordance to procedure.
With the cruiseicam videos being intentionally deleted in an effort

to cover upthe police shortcomings, thenly possible remedy
counsel had was to put Thompson on the stand to [@f@)tthe
testimonythat Thompson had agreed to the search. Counsel failed
to call Thompson or other witnesses to aid in Thompson's defense.

Thompson had also supplied counsel with physical evidence to
impeach statements that ttappes were erased in accordance with
procedure. (Thompson had a copy of the policymndedures fnm

the sheriffs office) In fact, the orders of the Sheriffs office
specifically statehat all evidentiary tapes are to be kept until the
conclusion of all court matters, includigril. The deputy did not
keep the tapes, and by not putting Thompson osttrel Thompson
wasdenied higight to effective assistanad counsel. An attorney
doing anyinvestigationwould have learned thahe Deputy had to
attend a 2layseminar ortheprocedures for in carruisercams and
there aresign-in sheets to proveifhattendencgsic]. Counseldid
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no such investigation andlid not impeach the witness with the
evidenceavailable

Thompson also provided counsel with a witnesswloatidimpeach
state witnesses andcontradict the deputie's [sic] theory that
Thompsonwas free to leave and therefore was mptalified for
Mirandawarnings. As the deputy allowed Thompsoseako his
wife on speakerphonfeom the back of the police cruiser, to which
Thompson told his wife he wdmeing held by the policandthey
would not let himgo. Thompson'svife testified in the firstrial to
this fact, but wasorbiddenin thesecondrial. Counsel shoultiave
put Thompson'siife onthestandin the Motion to Supregdsic] but
nevereven spokdo Mrs. Thompson until theMotion to Supress
[sic] was overruled

Id. at PagelD .
Added by amendment:

During the Motion to Suppress, the arresting officer, Deputy
Baranyi, testified that Thompson gave him permission to search the
truck. The deputy testified that he spotted an invoice on a clipboard
on the petitionet s backseat. This invoice became the link which
became the reason Thompson was investigated further.

Due to the testimony, implicating 'plain view' the invoice was
allowed into evidence. However, defense Counsel Thomasdda

had in his possession, the police reports from the Deputy which were
written the morning of the arrest. The report shows that Teomp
gave permission to obtain a marijuana pipe from a specific location.
After obtaining the pipe, the Deputy notes tlmt searched a
clipboard located in the backseat. Through this additional search, the
Deputy located the invoice IN the clipboard and @d as he had
testified.

Counsel did not use the exculpatory evidence to impeach the
testimony of the Deputy, nor dige submit the reports into evidence.

(ECF No. 67-1, PagelD 2615-16.)

Ground Four: If the court finds that appellate counsel failed t
argue important constitutional violations of Thompson’s right
during the direct appeal, then Thompson was denied tieHec
assistance of counsel on appeal.

Supporting Facts. Appellate counsel failed in his duties to
represent Thompson to the best of Abilities. Counsel filed his

6
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entire brief based off one, twmur meeting with Thompson, and
ignoredseveral issueshompson wanted to address in the direct
apeal[sic].

Counsel failed to fully investigate the claims in which Thompson
had his Constitivnal Rights violated. When counsel submitted a
brief to the Appellate Court, he failed to presecbmplete record

of the assignments of error being presented. There were documents
that supported Thompson's claims to be raised in a Direct Appeal
and a rasonable investigatidoy an attorney would have uncovered
such evidence, yet appellate counsel failed in his dutigsrform.

Thompson was unable to be a part of the appeals process and was
denied his Constitutiondight to due process as well as Bigth
Amendment right to effective assistance of counsel.

Id. at PagelD 10.
Ground Five: Cumulative bias on part ofehrial judge.

Supporting Facts. The trial judge had initiated the plea bargain
proceedings and encouraged Thompsopléadguilt [sic] before

trial began. The judge had already decided Thompson was guilty
and tooka partisan position regarding Thompson's gdilireats
were made by the judge, directed at defense counsel, by
association Thompsomduring a pretrial meeting in chambers.
Affidavits were filed to the Supreme Court of Ohio Bsompson
sought the disqualification of the judge.

There werealso several instances during the trial where the judge
stated she believes th@osecution over defense counsel, thus
dismissng a relevant objection pertainingBoady Violations.

Id. at PagelD 11.
Ground Six: Prosecutorial Misconduct.

Supporting Facts: During theintroductionof evience[sic] mainly
the text messagdmetweenThompsonandBathini, the prosecution
presented severgagesof texts thatdefense counsel objected to
becage the pagebeing shown to the jury were not given tthe
dedense apartof thediscovery.

The prosecutionthen madeseveral comments duringclosing
argument thatvere erroneousinfounded, unsubstantiated and were
injected ashis personal opinionDuring closingargumentsthe
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prosecutionstated tothe jury that Thompsn had told Detective
Saundetha he knew police were ithearea and when they siad
their lights in his truck,he duckeddown to avoid beingeen. This
statementvasa misrepresentation of what Thompdwadtold the
Detective duringheinterview. Thestatement should nbiave been
admittedanyway since Thompsdrad not beeneadhis rights. The
prosecution went on to say "amthy wouldsomeoneavho isdoing
nothingillegal duckdown to avoid being seen? Becatlsat's what
common thieves do." This expeanalysis by the prosecution
influencedthejury to believein Thompsa'squilt.

The prosecutor irconclusioninstructedthe jury to remember what
Burnstold DetectiveSsaunders, "Yeah | did. And | didit with Craig
Thompson." eitheBurns nor Detective Saunders ever testified
this change There washothingin therecord, statementgjterview
notes orprior testimony tathis statement evebeingsaid by any
person relevartb thetrial.

Although trial counsel failed tambject tostatements madiey the
prosecutionin closing arguments, these statenenwvorked to
Thompsors actual and substantiaisadvantageand infected his
trial with Constitutional errolThecommentsvere made durinthe
state'srebuttal and Thompsors attorney wasunable to respud
before the jury retired for deliberatons. Due to the tack of an
objectionby Thompson's counsethe claimwas onlyviewed for
plainerrorto determinef the comments$hadadecisive effect othe
outcome oftrial.

Duringthesentencinghase, the psecutiorsubmitted a sentencing
memorandum thatvould usudly be answereddy the defense.
However upon review of the documestibmittedto the court, the
prosecutionstertificate of service showshat the documentvas
served upothewrongdefensattorrey thusdenyingThompsonor
his counsk the opportunity to dispute the memorandumThe
prosecution continuedhis malicious hinderance of Thompsors
Constitutionarights toDueProcess aftdrial with all motionsfiled
after conviction including but mt limited to hisPost-Conviction
Petition. The prosection intentionally hindered Thompsds
receiing of filed documentsby not filing pursuantto the Civil
Rules,or Criminal Rulesof Procedure prescribed B¢ate and Local
Rules.

Id. at PagelD 13.

Ground Seven: Craig Thompson’s sentence is void andiidable
because he was denied the effective assistance of couraelhis
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attorney unreasonably failed to counsel him to accepStae of
Ohio’s offer of 3 years withudicial release probability tdr 6
months in exchange for his guilty plea.

Supporting Facts: Prior to trial Thompson's counsel James Staton
had informedrhompsorthataplea offer had been madehatoffer
was 36monthswith judicial release probabilit after a mere 6
months and theourtagreedto postponesentencinguntil after the
holidayssothat Thompsorcould spendthemwith his children.

Counseldid notinform Thompsorthatif he rejected theffer that
any sentencenposed by th@idgewould be mandatory due to prior
convictions.

Counselknew thatthe offer madewas being madeby the judge
herselfand not the prosecution, but failedo file any motions to
disqualify the judge despite having the knowledge that tbdgegu
shouldnotinitiate the plea bargain proceeding®unséknew the
bias that the judgleadformedfor his clientand wageficient in his
representation.

Counselexpressed thathompsonshould reject the pleayhich
Thompson did. After a trialThomp®n was sentenceto a
mandatory 72 monthsith no possibiliy for early releaseCounsels
reasoning fodenyingthe pleawas amisunderstandingf law.

Id. at PagelD 15.

Ground Eight: Appellant was subject to the ineffectiassistance
of counsel as guaranteed to him under both the Sndi+ourteenth
Amendmerd.

Supporting Facts. The following isa Groundunder ineffective
assistancef counsel. Where the firslaim (Ground Threeyas
ineffective assistance awell, groundthree was centere@rowund
retained couns@lhomasHansen's representation diompsorand
Ground Eightcenters around coudppointedtrial counselJames
Staton.

SeeArguments above iGrounds Gand 8as well as ..

Thompson'sounsel had advised him to reject a Elgeeementhat
was not only beneficial td hompsonbutwas adeal tha Thompson
waswantingto accepthus decreasing his amouwittime inprison.
Thompson'scounselwas deficient in his duties byailing to file
required motions.Trial counselalso failed to object to statements
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made bythe prosecution duringlosing argmentsthat were not
only highly prejudiciato Thompsonbutwere also considered be
the prosecutions personalpinion, andtherefore Prosetorial
Misconduct.

After aninvestigation uncovereeikculpatory evidence contradict
severalimportantstatewitnesses, defense counsel faitedusethe
evidence discovered to impeach said witnesses and cast doubt on the
testimonythe witnessegrovided.Burns hadstated that Thompson
was the firspersonhe calledupon leaving thescene othe crime
because Thompson washis ride home. The stataised this
information repeatedlio show the jurghatThompson was the one
Burns was calling becausbe was the accomplice. However,
testimony of another witness anghone records showed that
Thompson was nahe first personBurns called nor washe the
secondpersonhe called. Irfact Buns only called Thompson after
hisfirst optionsrefusedto come pick him up.

The investigation also uncovered employmesdord for Burns.
State witnes¥aitlyn Kerg contends thathe was present for the
planning of theburglary thenight beforethe crime occurred. She
claimsto have been usingever& drugsincluding marijuana and
xanax, as well adrinking alcohol duringhe planning and claims
that Thompsorook her back home bem®hercurfew at 9:30 P.M
However, the employment records show tBatnswas at work
from 2 p.m. until10 p.m.the night priorto theburglarythusKerg
couldnot havebeenpresenat aplanningwhereBurnshimselfcould
not have beerCounseldid not impeachKerg with the evidence and
thus the jury was free to believe that the witnessprasentat the
planningof the crime that occurredespitecounsel's knowledghat
the tetimony was false.

Counsel alsdadat his disposal the traripts availablefrom the
previoustrial, as well as all of the policeeports andthe profer
agreemenbetween Burns and tletate. The contents of tipeoffer
agreement clearlgtate thata provision of the agreement wakat
Burns was to submitt [sic] to a polygraph exam to prove the
truthfulnessof histestimonyagainst Thompson. Bruns testifignt
he never didsubmit to a polygraph exann thefirst trial, so the
judgeredacted that portion dhe agreemenbeforethe secondrial
began.

During Burns' testimony, in theecom trial, Burns testified that not
only had heinformedothers about thiburglay plan,butthatthere
were others presemluring the planningof the crime itself Since
Burnsnever mentioned thiactin any ofhisstatementso the police

10
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or prosecution, and Burns nevestified to this facin the previus
[sic] trial, Thompson's counsatould bedeemedasineffectivefor
failing to impeach Bns' testimony under Impeachmenby
Omission.
There was no physical evidence against Thompsortrend was
very little circumstancia[sic] evidence. Thestae's case against
Thompson wadased upothetestimonyof two keywitnesses and
text messages sebetweenThompson and Bathini. Thompson's
counselpossessedevera pieces of evidence and infornat to
impeach those witnesses but faitedio sothusfailing in hisduties
to represenThompson and therejudice thatesulted ilear.

Id. at PagelD 14L7.

Ground Nine: The accumulation of errors in this case violate
Thompson's right to due praee

Supporting Facts. See above arguments.
Id. at PagelD 1819.
Petitioner sought to amend Ground Eight, but the Court rejected the amendment as

untimely (ECF No. 101).

Analysis

Ground One: Denial of the Motion to Suppress

In his First Groundor Relief, Thompson asserts the state court erred by denying his
Motion to Suppress. Respondent assen the basis oftone v. Powell428 U.S. 4651976)
that thisground for reliefis not cognizable to the #nt it raises Fourth Amendment claims and
defends the Fifth Amendment claims on the merits (Return, ECF No. 12, PagelD 2178).

In his Traverse, Thompson argug®neis not applicable because he did not have a full

and fair opportunity to litigate his Fourth Amendment claims in the state courts NBCE&8,

11
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PagelD 3099). This is so, he says, because the Sheriff’'s Office destroyed exculpdemgeevi
(video recordings from the dashboard camera in the cruide8econd, he claims, his attorney
made several egregious egan litigating the Motion to Suppress, errors rising to the level of
ineffective assistance of trial counskl. at PagelD 3100. Third, the motion to suppress was
decided by a judge who was biased against hilmat PagelD 310D2. After making these
arguments, Thompson proceeds to argue the merits of the motion to suppress.

Federal habeas corpus relisf not available to state prisoners who allege they were
convicted on illegally seized evidence if they were given a full andbgiortunity to litigate that
guestion in the state courtStone v. Powell§28 U.S. 465 (1976)Stonerequires the distrtacourt
to determine whether state procedure in the abstract provides full and fair opgpdddiitigate,
and Ohio procedure ds. The district court must also decide if a Petitioner's presentation of claim
was frustrated because of a failure of the state mechanism. Habeas relief is all@amed i
unanticipated and unforeseeable applicatiompybcedural rule prevents state daronsideration
of merits. Riley v. Gray 674 F.2d 522 (BCir. 1982). TheRileycourt, in discussing the concept
of a “full and fair opportunity,” held:

The mechanism provided by the State of Ohio for resolution of
Fourth Amendment claims is, in thbstract, clearly adequate. Ohio

R. Crim. P. 12 provides an adequate opportunity to raise Fourth
Amendment claims in the comteof a pretrial motion to suppress,

as is evident in the petitioner's use of that procedure. Further, a
criminal defendant, who has unsuccessfully sought to suppress
evidence, may take a direct appeal of that order, as of right, by filing
a notice of appeal. See Ohio R. App. P. 3(A) and Ohio R. App. P.
5(A). These rules provide an adequate procedural mechanism for the
litigation of Fourth Amendment claims because the state affords a

litigant an opportunity to raise his claims in a féotling hearing
and on direct appeal of an unfavorable decision.

Id. at 526.

12
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Thompson presented denial of the motion to suppress as his Third Assignment of Error on
direct appeal and the Second District decided it as follows:

[*P39] The third assignment of error challenges the overruling of
Thompson's motion to suppress on three grsuiidl) after the
original trial judge recused himself, the second trial judge did not
re-evaluate the motion to suppress; (e traffic stop was
unconstitutionally prolonged; and (3) during the stop Thompson was
not advised of hisiranda rights.

The effect of recusal

[*P40] On Thompson's motion, the originaldge in this case
recused himself five months after he overruled Thompson's motion
to suppress. [footnote omitted] Thompson filed a second motion to
suppress, asking for a new hearing on the first motion because of the
original judge's recusal. While themas no written ruling on the
second motion, the new judge said at trial that the original judge
"made his ruling, and I'm standing by his ruling. I'll note your
continuing objection.” (Trial Tr. 833). Thompson says that the new
judge should have reconsidered the suppression issue because of the
alleged bias that the original judge had against him.

[*P41] The reason for the recusal is not entirely clear. Thompson
says in his brief that the judge "recused himself after revealing a bias
against the Appellant.” But the basis of Thompson's recusal motion
was that the judgbad anex parteconversation with theictim.
According to Thompson, at the final pirgal conference the judge
said, "'l have talked privately with the victim in this case concerning
the plea agreement for the-defendant and [the judge] stated that
he (the victim) really wants your man €@endariThompson).™
Affidavit of Disqualification of Judge, 2. We are not convinced that
this shows a bias against Thompson. Moreover, the trial court had
overruled Thompson's motion to suppress on August 13, 20&3, fi
months before the recusal. And in a motion to continue, that
Thomson filed on November 25, 2013, it states that Burns pled on
September 16, 2013, but the plea deal was apparently not complete
until a Proffer Agreement was signed on October 25, 2013.
Therefore whatever communication the tuic may have had about
the plea deal was well after the ruling on the suppression motion.

[*P42] Also, a trial judge's recusal does not render void a

suppression ruling made by that judge. Even a ruling made by a
disqualified judge before being disqualified is not void.

13
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Griffith, 54 Ohio St.2d 440, 442, 377 N.E.2d 775 (1q78)though

a judge would be without power to meand determine a cause after
disqualification, his judgment, however erroneous, before
disqualification is not void.")Evans v. Dayton Newspapers, Inc.
57 Ohio App.3d 57, 58, 566 N.E.2d 704 (2d Dist.19&@ying that
"being informed that he [the judge] should not proceed did not
render his pretrial orders void'$o the new judge in this case was
not required to reconsidére sypression ruling. We turn now to
that ruling.

Thelength of the traffic stop

[*P43] "Review of a trial court's ruling on a motion to suppress is
‘a mixed question of law and facBtate v. Burnsidel00 Ohio St.

3d 152, 20030hio-5372, 797 N.E.2d 71, 1. 8Ve accept the trial
court's factual findings as long as they are supported by competent
credible evidence. However, we rewi de novo the application of
the law to these facts. " (Citations omitte8tate v. BeltonOhio

Sup. Ct. Slip Opinion No. 2016hio0-1581, { 100

[*P44] "[A] police stop exceeding the time needed to handle the
matter for which the stop was made violates the Constitution's shield
against unreasonable seizures. A seizure justified only byicepol
observed traffic violation, therefore, '‘become[s] unlawful if it is
prolonged beyond the time reasonably required to complete th[e]
mission’ of issuing a ticket for the violatiorRbdiiguezv. United
States [575 U.S. 348] 135 S.Ct. 1609, 1612, 191 L.Ed.2d 492
(2015) quotinglllinois v. Caballes 543 U.S. 405, 407, 125 S.Ct.
834, 160 L.Ed.2d 842 (2005An officer * * * may @nduct certain
unrelated checks during an otherwise lawful traffic stop. But * * *
he may not do so in a way that prolongs the stop, absent the
reasonable suspicion ordinarily demanded to justify detaining an
individual." 1d. at 1615.

[*P45] "[A] police officer who lacks probable cause but whose
observations lead him reasonably to suspect that a particular
person's behavior is criminal may detain the person briefly to
investigate theircumstances that provoked the suspici@idte v.
Mays 119 Ohio St. 3d 406, 20d8hio-4539, 894 N.E.2d 1204,

13. "[T]he officer may ask the detainee a moderate number of
guestions to determine his identity and to try to obtain information
confirming or dispelling the officer's suspicionkl’ at  14™[T]he
detention of a stopped driver may continue beyond [the normal] time
frame when additional facts are encountered that give rise to a
reasonable, articulable suspicion of criminal activity beyond that
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which prompted the initial stop.” (Citations dted.) State v.
Batchili, 113 Ohio St. 3d 403, 2087hio-2204, 865 N.E.2d 1282,
15, quoting State v. Howard12th Dist. Preble Nos. CA20aR-
002, CA2006-02-003, 2006hio-5656, 1 16

[*P46] There is no dispute that Deputy Baranyi's initial traffic stop
of Thompson was lawful. Baranyi testified that he saw Thompson
fail to come to a comete stop and saw that Thompson's truck was
missing a front license plate. Thompson's problem with the stop
concerns its length. He says that Deputy Baranyi's detention of him
went well beyond the time period needed to issue a ticket and that
no facts werarticulated to allow for such a prolonged detention.

[*P47] Around 12:40 a.m., Baranyi stopped Thompson for the
abovementioned traffic violations, also suspecting thhbmpson
might be connected to the burglary that just occurred nearby. One of
Deputy Baranyi's first questions to Thompson was where he was
coming from and where he was headed. Thompson replied that he
was coming from Bathini's house on Heather Holletlhe same
street as theurglarized house. Baranyi asked Thompson to come
back to his cruiser to talk further and to verify Thompson's story.
Baranyi called Bathini, and she told him that while she knew
Thompson, she was not at home and that she and Thompson had no
plans to see eh other that night. This made Deputy Baranyi even
more suspicious. Consequently he called his supervisor and told him
about the stop and the phone call. Baranyi then searched
Thompson's truck and found a keycard to a hotel room at the
America's Best Hoteland an invoice for work done at the
burglarized house. Baranyi then talked to Maria Bateman about her
encounter with Burns. Bateman said that the man asked her to give
him a ride to Tim Horton's in Englewood. Thompson told Baranyi
tha he was with Burns earlier but had dropped him off. He said that
Burns lived at the America's Best Hotel in Englewood. Deputy
Baranyi relayed all this information to the other deputies
investigating the burglary, telling them that a possible burglary
suspect could be at theifh Horton's in Englewood. When Detective
Saunders heard all that was known about the burglary, he asked
Deputy Baranyi to ask Thompson if he would come in for an
interview, and Thompson agreed. It was 3:19 a.m. when Baranyi
brought Thompson to the police station. So Thompson was detained
for roughly twoanda-half hours.

[*P48] Baranyi had reasonable, articulable suspicion that
Thompson might be involved in the burglary. So Baranyi's detentio

of Thompson while he verified where Thompson had been was
justified. Once Baranyi discovered that Thompson had lied about
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where he had been, Baranyi's suspicion grew, justifying continued
detention while he investigated the burglary. As time passed,

Baranyi's suspicion continued to grow as he saw the invoice in

Thompson's truck listing the phone number of the burglary call and
heard Bateman's story. Additional facts kept coming to light that

justified Deputy Baranyi's continued detention of Thompson. We

believe this continued detention was reasonable under the evolving
circumstances.

Miranda

[*P49] Deputy Baranyi did not advise Thompson of kisanda
rights because Baranylid not consider Thompson in custody.
When Thompson arrived at district headquarters, Detective
Saunders told him that he was not under arrest. Saunders then talked
to Thompson for five or ten minutes. Meanwhile, Burns arrived at
the station. Saunders left Thompson and went to talk to Burns. After
talking with him, Saunders decided to arrest Thompson, because
their stories about what had happened that night were contradictory
and also because of the items that Deputy Baranyi found in
Thompson's truck. Saunders went back to Thompson, told him that
he was under arrest, and handcuffed him. Before asking him any
further questions, Saunders advised Thompson ofivilianda
rights.

[*P50] Thompson contends that he was subject to custodial
interrogation by Deputy Baranyi while he was in the police cruiser.
Thompson says that Baranyi never told him that he was free to leave
at any time. He notes that the doors on a police cruiser only open
from the ouside, severgl limiting his freedom of movement.
Thompson also points out that he was only allowed to exit the police
cruiser once to use the restroom and that he was accompanied by
two deputy sheriffs and afterwards was immediately put back in the
cruiser Thompson did not testify, so what he actudbglieved is
unknown.

[*P51] Miranda warnings are required only before a suspsc
subjectd to custodial interrogation. "The determination whether a
custodial interrogation has occurred requires an inquiry into how a
reasonable man in the suspect's position would have understood his
situation.* * * The ultimate inquiry is simply wether theras a
formal arrest or restraint on freedom of movement of the degree
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associated with a formal arré'sbtate v. Biros78 Ohio St.3d 426,
440, 1997 Ohio 204, 678 N.E.2d 891 (199A)pically, Terry stops

do not rise to the level of detention requirikgranda warnings.
State v. Healy2d Dist. Montgomery No. 18232, 2000 Ohio App.
LEXIS 3480, 2000 WL 1062197, *16 (Aug. £000) citing
Berkemer v. McCarty468 U.S. 420, 440, 104 S.Ct. 3138, 82
L.Ed.2d 317 (1984)But warnings are required if a person is
subjected to treatment during the detention that renders him "in
custody"” for practical purposeState v. Strozierl72 Ohio App. 3d
780, 20070hio-4575, 876 N.E.2d 1304, 1 18 (2d Dist.)

[*P52] It is unclear at what point Thompson is saying he was in
custody forMiranda purposesCertainly, he was not in custody
immediately As we have gd, "[s]imply asking the motorist in that
circumstance to sit in the rear of the police cruiser for a shoddoeri
of time while answering a few questions or while a citation is issued
does not convert the ordinary traffic stop into custodial
interrogation” (Citations omitted.) State v. Barnett 2d Dist.
Montgomery No. 14019, 1994 Ohio App. LEXIS 4767, 1994 WL
567551, *4 (Aug. 31, 1994)Accord State v. Engle2d Dist.
Montgomery No. 25226, 20iGhio-1818, § 27 (saying that
"Instructing an idividual to sit in a police cruiser does not convert
thetraffic stop into a custodial interrogation” and that "[m]any
courts have found that this instruction is permissible for purposes of
officer safety"). Even iMiranda warnings should have been given
before they were, Thompson does not cite in his-bréefd at oral
arguments, could not pointteany specific statements that he made
that prejudiced him.

[*P53] The third assignment of error is overruled.
Thompson2016©0hio-7521.

When a state court decides on the merits a federal constitutional claim later presented
federal habeas court, the federal court must defer tstéite court decision unless that decision is
contrary to or an objectively unreasonable application of clearly established prectdest
United States Supreme Court. 28 U.§Q@254(d)(1)Harrington v. Richter562 U.S. 86, 131 S.
Ct. 770, 785 (2001 Brown v.Payton,544 U.S. 133, 140 (2005ell v. Cone535 U.S. 685, 693
94 (2002);Williams (Terry)v. Taylor,529 U.S. 362, 379 (2000Deference is also due under 28

U.S.C. 8§ 2254(d)(2) unless the state court decision was based on an unreaksinabieation
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of the facts in light of the evidence presented in the State court proceedings.

As can beeen from the Second District’s decision, Thompson’s claim that his opportunity
to litigate his Fourth Amendment claim was not “full and fair” on thsei® of the destruction of
video recordings by the Sheriff's Office was not raised on direct apgdainmpson has thus
forfeited that claim. To put it another way, the Second District’'s dispositioneomtition to
suppress claim cannot be deemed unregide when it was not presented with the claim later
made in habeadMoreover, his assertion that the video recordings would be exculpatory is
speculative.

The same result must be reached with Thompson’s claim of ineffective assidtarale o
counsel inpresenting the motion to suppress: Thompson never asserted to the Second District that
the motion to suppress should have been granted because its denial was based on carssel’s err
Even in his Traverse, Thompson does not enumerate what thosenerers

Finally, there is Thompson’s claim that the motion to suppress was decided by a biased
judge. Eventhis claim was not squarely presented to the Second District. Instead, Thompson
asserted that because the first judge had recused himself, thd gestgm had to reconsider the
suppression decision and the appellate court decided Ohio law did noe rempansideration.
There is certainly no federal constitutional rule that requires reconsafefatia second judge
after a first judge recuses himself or herself in a case.

Without doubt there is a Due Process right to have one’s case decided by an unbiased judge
Tumey v. Ohip273 U.S. 510 (1927 aperton v. A.T. Massey Coal Cb56 U.S. 868 (2009)A
judge therefore has an ethical obligatiomecuse hirself or herselwhen he or she is biased. But
there can be many other reasons for recusal besides bias against a partgeuiar kor example,

a judge may be required to recuse himself when he is the trustee of a university whiaimifiat
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of interest with one of the litigantsLiteky v. United State$10 U.S. 540548(1994). Here the
Second District found the reason for Judge Singer’s disqualification was undleampson
2016:0hio-7521 atf 41. Thompson claimed it was aftéhe first judge revealed a bias against
him, but what the judge actually revealed was that he had hexl parteconversation with the

victim of the crime. Ex parteconversations arper seimproper, whether or not they rdisin a

bias, and this wouldave been an appropriate basis for recusal. In any event, as the Second District
found and Thompsodoes not dispute, the decision on the motion to suppress happened months
before theex parteconversationso that whatever the judge heard in éixepare conversation
cannot have been the source of iedeciding the motion to suppress.

Thompson has not shown he was not given a full and fair opportunity to litigate his Fourth
Amendment claims. Therefo&one v. Powebarsthis Court from reaching éhmerits of those
claims in habeas corpus.

Miranda v. Arizona384 U.S. 436 (1966), involves the Fifth Amendment privilege against
compelled selincrimination rather than the Fourth AmendmeStone v. Powetherefore does
not bar merits consideration of ThompsoMiganda claims.

Considering the evidence presented at the suppression hearing, the Second District found
that the length of Thompson’s detention was reasonable, not because Deputy Baranyi needed tha
much time to issue a traffic citation farnning a stop sign, but because Baranyi’'s suspicion that
Thompson was involved in the burglary of Fox’s home became more and more justifiedras Ba
gathered more information from other sources and as Thompson’s answeng bessaand less
plausible.

Thompson argues the Second District’s findings of fact about the stop are not entitled to

deference, citing’lhompson \Keohane 516 U.S. 991995). In that case the Supreme Court was
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interpreting the version of 28 U.S.@2254(d) that was in effectipr to adoption of Antiterrorism
and Effective Death Penalty Act of 1996 (Pub. L. No-182, 110 Stat. 1214)(the "AEDPA").
The current version of the statute requires deference tastatdact findingunless the state court
decision was based on an unreasonable determination of the facts in light of theesprdsanted
in the State court proceedings. The presumption language which formerly appéa2@&4(d)
has been moved ®2254(e) and it can be overcome only by clear and convincing evidsce t
was in the state court recor@ullen v. Pinholster563 U.S. 170 (2011).

The question of whether statements made by a person who has been detained by police are
voluntary or not is indeed a mixed question of law and fact as Justice Ginsburg rntéetiame,
supra Prior to the adoption of the AEDP#tate court desionson that question were reviewed
de novo. Hardin v. Straul54 F.2d 1193, 1198{6Cir. 1992). But now, and since 1996, mixed
guestions of law and fact are reviewed under the “unreasonable application” prong obh&.AE
White v. Mitchell 431 F.3d 517 (BCir. 2005),citing Barnes v. Elo339 F.3d 496, 501 {6Cir.
2003);Mitchell v. Mason325 F.3d 732, 738 {&Cir. 2003) citing Harpster v. Ohid 28 F.3d 322,
327 (8" Cir. 1997) .

Reviewed under that standard, the Second District’'s decision dviitaeda claim was
not an unreasonable application of that case and its progeny. As the Second District foend, whil
Thompson’s originastopwas justified by a minor traffimiraction, Deputy Baranyi’s suspicion
that Thompson was involved in a neighboring burglary already being investigated was deepene
by Thompson’dying statements about whye was parked in his trkaear the burglary scene
Thompson never took the stand during the suppression hearing to deny Baranyi’'s account of the
encounter. And he has not attempted to refute the Second District’s finding that he had rit pointe

out onappeal which of his statements made to Baranyi was prejudicial.
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The First Ground foRelief should be dismissed, beca&ene v. Powelbars review of
as to Fourth Amendment claims and the Second District’s decision on the Fifth Anmé¢ictiimes

is not an objectively unreasonable applicatioMofainda and its progeny.

Ground Two: Admission of Unauthenticated Text M essages

In his Second Ground fordRef, Thompson complains that the admission of improperly
authenticated text messages violatedilists under the Confrontation Clause.

Respondent asserts Ground Two raises amyOhio evidentiary law question and is
therefore not cognizable in habeas corf®eturn, ECF No. 12, PagelD 2178). Respontigtiier
claims this ground for relief is procedurally defaulted and is without nhebrit.

Thompson raised his claim about admission of the text messages as his Fourthégsignm
of Error on direct appeal and the Second District decided it as follows:

[*P54] The fourth assignment of error alleges that the trial court
erred by admitting text messages that Thompson sent to Bathini.
Thompson contends that the messages are hearsay and were not
propety authenticated and were unfairly prejudicial.

[*P55] During Bathini's testimony, the State introduced some te
messages from her cell phone that were sent between her and
Thompson. Defense counsel objected, and a sidebar was held. The
State told the judge that "the text messages show the nature of their
relatiorship, the nature of, you know, the work that he ahdthe
house, how that relationship developed, ended, what his financial
situation was." (Trial Tr. 732). Defense counsel explained that his
objection was on relevance grounds:

| think that that's several different things, Your Honor.
It's—working on the house is one thing. The relationship
he had with her romantiltg is another thing. His marital
relationship with his wife was a third thing. The timeline
would be a fourth thing. I'm not sure. Each text and each
text string relates to a different one. There are sthrae
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establish the timeline of when they met amat they knew
each other. There are other text strings that would establish
what—when he was working and what he was doing for
the job. There's another text that may establish that they
were having finaneil problems. There was another text
that may, you know, solely deal with their romantic
relationship. | think it would depend on what exactly the
text is. All of them together aren't relevant to any one thing
and would not be relevant to all of the things.

(Id.). Noting the defense's continuing objectidhe trial court
overruled the objection and admitted the messages.

[*P56] Later during Bathini's testimony, defense counsel told the
trial court that "a whole chunk" of text messages were not in the
discovery packet from the Statéd.(at 749). Counsel appearske
objecting to the admission of the text messdggesmuse he did not
receive some of them until that day.

[*P57] Thompsorcontends that the text messages from Bathini's
cel phone were hearsay, were not properly authenticated, and were
unfairly prejudicial. But at trial Thompson did not object to the
admission of the messages on any of these grounds. To be sure, he
did object, but he did so on the grounds that they werestetant

and that he had not received them in discov@rigompson
acknowledges this but says that counsel entered a continuing
objection to admission and that this is sufficient to preserve the issue
for review[footnote omitted] We disagree. An objection on one
grourd does not preserve an issue on a ground not raised in the
objection. Sate v. Barnes10th Dist. Franklin No. 04AR133,
20050hio-3279, 1 28 citing State v. Davisl Ohio St.2d 28, 33,

203 N.E.2d 357 (1964)

[*P58] Thompson did not object on hearsay, authentication or
prejudice grounds when the error could have been addressed or
cured.Although he did object to admission, Thompson did not raise
these specific objections until this apheBecaise Thompson failed

to object at trial on the specific ground raised here he has forfeited
the issue limiting us to plain error analySsate v. Tibbett®2 Ohio
St.3d 146, 16®1, 2001 Ohio 132, 749 N.E.2d 226 (2002)im.R.
52(B). But even if Thompson had objected to the text messages'
admission on the grounds he argues here, we would not find error,
plain or otherwise. Theéext messages are not hearsay. They are
party-opponent admissions properly authenticated by Bathini. Nor
are the messages unfairly prejudicial.
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[*P59] A statement is not hearsay if it "is offered against a party
and is * * * the party's own statementEvid.R. 801(D)(2)(a)
"Courts have held that photographs of text messages sent from a
defendant are not hearsay, @&l theygualify as a partppponent
admission undeEvid.R. 801D)(2), as long as the statements are
properly authenticated.Statev. Davis 12th Dist. Madison No.
CA2015-05015, 20160hio-1166, 1 21, 61 N.E.3d 656iting State

v. Bickerstaff11th Dist. Ashtabula No. 2014-0054, 20180hio-

4014, 1 15andState v. Shan20130hio-5292, 4 N.E.3d 406, 1 43,

4 N.E.3d 406 (7th Dist.)[IJn most cases involving electronic print
media, i.e., texts, instant messaging, andadls, the photographs
taken ofthe print media or the printouts of those conversations are
authenticated, introduced, and received into evidence through the
testimony of the recipient of the messagé&sdte v. Roseberr97

Ohio App. 3d 256, 20:Dhio-5921, 967 N.E.2d 233, T 73 (8th
Dist.). "Therefore, statements from text messages are properly
authenicated and are admissible as a pagponent admission
when the recipient of the messages identifies the messages as
coming from the defendant.” (Citation omitteDgvisat J 21 Here,
Bathini recited the content of the text messages and identrfiech
messages she sent and which were sent by Thompson. The messages
were properly admitted through her testimony because she was the
recipient, had personal knowledge of their content, and could
identify the sender as Thompson.

[*P60] Thompson contends that the text messages were unfairly
prejudicial because they wengisleading. He says that they show
only one side of the conversation and says that the only messages
presented were those that show him at fault. Thompson says that
other messages were not presented that would have shown context.

[*P61] Relevant evidence is inadmissible "if its probative value is
substantitly outweighed by the danger of unfair prejudice,
confusion of the issues, or of misleading the juBrid.R. 403(A)
When determining whether evidence's probative value is
"substantially outweighed" by the danger of prejudice, the evidence
is viewed in a light most favorable to the proponent, maximizing its
probative valueand minimizing any prejudicial effect to the party
opposing admissiorstate v. Frazier73 Ohio St.3d 323, 333, 1995
Ohio 235, 652 N.E.2d 1000 (199%tate v. Durr 58 Ohio St. 3d
86, 92, 568 N.E.2d 674 (1991)

[*P62] Bathini specifically testified that the text messagetsha
discussed at trial were only some of the messages that she received
from Thompson. Sthe jury knew that it was not hearing about
every message that Thompson sent. Some messages that were

23


https://advance.lexis.com/search/?pdmfid=1000516&crid=52ff169b-c2f2-4e7b-bc63-8f7a8e8acd00&pdactivityid=80ed71fd-a7fb-4fa8-b62e-bcb4349cd0fb&pdtargetclientid=-None-&ecomp=xsv2k
https://advance.lexis.com/search/?pdmfid=1000516&crid=52ff169b-c2f2-4e7b-bc63-8f7a8e8acd00&pdactivityid=80ed71fd-a7fb-4fa8-b62e-bcb4349cd0fb&pdtargetclientid=-None-&ecomp=xsv2k
https://advance.lexis.com/search/?pdmfid=1000516&crid=52ff169b-c2f2-4e7b-bc63-8f7a8e8acd00&pdactivityid=80ed71fd-a7fb-4fa8-b62e-bcb4349cd0fb&pdtargetclientid=-None-&ecomp=xsv2k
https://advance.lexis.com/search/?pdmfid=1000516&crid=52ff169b-c2f2-4e7b-bc63-8f7a8e8acd00&pdactivityid=80ed71fd-a7fb-4fa8-b62e-bcb4349cd0fb&pdtargetclientid=-None-&ecomp=xsv2k
https://advance.lexis.com/search/?pdmfid=1000516&crid=52ff169b-c2f2-4e7b-bc63-8f7a8e8acd00&pdactivityid=80ed71fd-a7fb-4fa8-b62e-bcb4349cd0fb&pdtargetclientid=-None-&ecomp=xsv2k
https://advance.lexis.com/search/?pdmfid=1000516&crid=52ff169b-c2f2-4e7b-bc63-8f7a8e8acd00&pdactivityid=80ed71fd-a7fb-4fa8-b62e-bcb4349cd0fb&pdtargetclientid=-None-&ecomp=xsv2k
https://advance.lexis.com/search/?pdmfid=1000516&crid=52ff169b-c2f2-4e7b-bc63-8f7a8e8acd00&pdactivityid=80ed71fd-a7fb-4fa8-b62e-bcb4349cd0fb&pdtargetclientid=-None-&ecomp=xsv2k
https://advance.lexis.com/search/?pdmfid=1000516&crid=52ff169b-c2f2-4e7b-bc63-8f7a8e8acd00&pdactivityid=80ed71fd-a7fb-4fa8-b62e-bcb4349cd0fb&pdtargetclientid=-None-&ecomp=xsv2k
https://advance.lexis.com/search/?pdmfid=1000516&crid=52ff169b-c2f2-4e7b-bc63-8f7a8e8acd00&pdactivityid=80ed71fd-a7fb-4fa8-b62e-bcb4349cd0fb&pdtargetclientid=-None-&ecomp=xsv2k
https://advance.lexis.com/search/?pdmfid=1000516&crid=52ff169b-c2f2-4e7b-bc63-8f7a8e8acd00&pdactivityid=80ed71fd-a7fb-4fa8-b62e-bcb4349cd0fb&pdtargetclientid=-None-&ecomp=xsv2k
https://advance.lexis.com/search/?pdmfid=1000516&crid=52ff169b-c2f2-4e7b-bc63-8f7a8e8acd00&pdactivityid=80ed71fd-a7fb-4fa8-b62e-bcb4349cd0fb&pdtargetclientid=-None-&ecomp=xsv2k
https://advance.lexis.com/search/?pdmfid=1000516&crid=52ff169b-c2f2-4e7b-bc63-8f7a8e8acd00&pdactivityid=80ed71fd-a7fb-4fa8-b62e-bcb4349cd0fb&pdtargetclientid=-None-&ecomp=xsv2k
https://advance.lexis.com/search/?pdmfid=1000516&crid=52ff169b-c2f2-4e7b-bc63-8f7a8e8acd00&pdactivityid=80ed71fd-a7fb-4fa8-b62e-bcb4349cd0fb&pdtargetclientid=-None-&ecomp=xsv2k
https://advance.lexis.com/search/?pdmfid=1000516&crid=52ff169b-c2f2-4e7b-bc63-8f7a8e8acd00&pdactivityid=80ed71fd-a7fb-4fa8-b62e-bcb4349cd0fb&pdtargetclientid=-None-&ecomp=xsv2k
https://advance.lexis.com/search/?pdmfid=1000516&crid=52ff169b-c2f2-4e7b-bc63-8f7a8e8acd00&pdactivityid=80ed71fd-a7fb-4fa8-b62e-bcb4349cd0fb&pdtargetclientid=-None-&ecomp=xsv2k
https://advance.lexis.com/search/?pdmfid=1000516&crid=52ff169b-c2f2-4e7b-bc63-8f7a8e8acd00&pdactivityid=80ed71fd-a7fb-4fa8-b62e-bcb4349cd0fb&pdtargetclientid=-None-&ecomp=xsv2k
https://advance.lexis.com/search/?pdmfid=1000516&crid=52ff169b-c2f2-4e7b-bc63-8f7a8e8acd00&pdactivityid=80ed71fd-a7fb-4fa8-b62e-bcb4349cd0fb&pdtargetclientid=-None-&ecomp=xsv2k
https://advance.lexis.com/search/?pdmfid=1000516&crid=52ff169b-c2f2-4e7b-bc63-8f7a8e8acd00&pdactivityid=80ed71fd-a7fb-4fa8-b62e-bcb4349cd0fb&pdtargetclientid=-None-&ecomp=xsv2k
https://advance.lexis.com/search/?pdmfid=1000516&crid=52ff169b-c2f2-4e7b-bc63-8f7a8e8acd00&pdactivityid=80ed71fd-a7fb-4fa8-b62e-bcb4349cd0fb&pdtargetclientid=-None-&ecomp=xsv2k
https://advance.lexis.com/search/?pdmfid=1000516&crid=52ff169b-c2f2-4e7b-bc63-8f7a8e8acd00&pdactivityid=80ed71fd-a7fb-4fa8-b62e-bcb4349cd0fb&pdtargetclientid=-None-&ecomp=xsv2k
https://advance.lexis.com/search/?pdmfid=1000516&crid=52ff169b-c2f2-4e7b-bc63-8f7a8e8acd00&pdactivityid=80ed71fd-a7fb-4fa8-b62e-bcb4349cd0fb&pdtargetclientid=-None-&ecomp=xsv2k
https://advance.lexis.com/search/?pdmfid=1000516&crid=52ff169b-c2f2-4e7b-bc63-8f7a8e8acd00&pdactivityid=80ed71fd-a7fb-4fa8-b62e-bcb4349cd0fb&pdtargetclientid=-None-&ecomp=xsv2k

Case: 3:18-cv-00117-TMR-MRM Doc #: 102 Filed: 08/31/20 Page: 24 of 47 PAGEID #: 3274

presented show that Thompson was having serious financial

problems and needed a lot of money very quickly. Other messages

suggest that Thompson and Bathini's relationship ended poorly.

Bathini provided context for the messages that were presented by

explaining what the conversat®mere about. We see little danger

of unfair prejudice.

[*P63] The fourth assignment of error is overruled.
Thompson2016©0hio-7521.

As background, Shai Bathini was the house guest of the victim, Charles Fox, and
Thompson'’s girlfriendld. at § 10. She had persuaded Fox to hire Thompson to do some work on
thehouse in November 201RI. Bathini testified that Thompson was badly in need of money and
blamed ler for getting him into debt, such that their relationship ended in January 2013, shortly
before the burglary.

From examination of the Thompson’s Brief on Appeal (State Court Record ECF No. 11,
Ex. 32) and Second District’s opinion, it is clear Thompson never raised a Confrontatise Cla
claim in the state court. On that basis, Ground Two is procedurally defaulted bevzasgaver
presented to the stateurts.

The procedural default doctrine habeas corpus is described by the Supreme Court as
follows:

In all cases in which a state prisoner has defaulted his federal claims
in state court pursuant to an adequate and independdat sta
procedural rule,@deral habeas review of the claims is barred unless
the prisoner can demonstrate cause of the default and actual
prejudice as a result of the alleged violation of federal law; or
demonstrate that failure to consider the claims will result in a
fundamentammiscarriage of justice.

Coleman v. Thompspb01 U.S. 722, 750 (19919ee also Simpson v. Jon288 F.3d 399, 406

(6" Cir. 2000). That is, a petitioner may not raise on federal habeas a federal ¢onatitights
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claimhe couldnot raise in stateotirt because of procedural defaWainwright v. Syke<l33 U.S.
72 (1977);Engle v. Isaac456 U.S. 107, 110 (1982):Absent cause and prejudice, federal
habeas petitioner who fails to comply with a State’s rulgga@tedure waives his right to fedé
habeas corpus revietv. Boyle v. Million 201 F.3d 711, 716 {6Cir. 2000), quotingsravley v.
Mills, 87 F.3d 779, 7885 (6" Cir. 1996) Murray v. Carrier, 477 U.S. 478, 485 (1986Fngle

456 U.S. at 110¢Vainwright 433 U.S. at 87.

[A] federal court may not review federal claims that were
procedurally defaulted in state cowthat is, claims that the state
court denied based on an adequate and independent state procedural
rule. E.g.,Beard v. Kindley 558 U.S. 53, 55, 130 S.Ct. 612, 175
L.Ed.2d 417 (2009). This is an important “corollary” to the
exhaustion requiremenDretke v. Haley541 U.S. 386, 392, 124
S.Ct. 1847, 158 L.Ed. d 659 (2004)ust as in those cases in which

a state prisoner fails to exhaust state remedies, a habeas petitioner
who has failed to meet the State’s procedural requirements for
presenting his federal claims has deprived the state courts of an
opportunity to address” the merits of “those claims in the first
instance.” Coleman[v. Thompsoj 501 U.S. [722,] 737732, 111

SCt. 2546, 115 L.Ed.2d 64{(1991)]. The procedural default
doctrine thus advances the same comity, finality, and federalism
interests advanced by the exhaustion doctriSeeMcCleskey v.

Zant 499 U.S. 467, 493, 111 S.Ct. 1454, 113 L.Ed.2d 517 (1991).

Davila v. Davis 137 S. Ct. 2058, 2064 (2017).

"A claim may become procedurally defaulted in two ways."
Williams v. Andersan460 F.3d 789, 806 {6Cir. 2006). First, a
claim is procedurally defaulted where stateurt remedies have
been exhausted within the meaning of § 2254, but where the last
reasoned stateourt judgment declines to reach the merits because
of a petitioner's failure to comply with a state procedural rlde.

Second, a claim is procedurally defaulted where the petitioner failed
to exhaust state court remedies, and the remedies are no longer
available at the time thiederal petition is filed because of a state
procedural rule.ld.

Lovins v. Parker712 F.3d 283, 296" Cir. 2013).

A petitioner @n fail to meet procedural requirements in two ways:
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First, a petitioner may procedurally default a claim by failing to
comply with state procedural rules in presenting his claim to the
appropriate state court. due to the petitioner's failure to comply
with the procedural rule, the state court declines to reach the merits
of the issue, and the state procedural rule is an independent and
adequate grounds for precluding relief, the claim is procedurally
defaulted.
Second, a petitioner may procedurallyaidt a claim by failing to
raise a claim in state court, and pursue that claim through the state's
ordinary appellate review procedures. If, at the time of the federal
habeas petition, state law no longer allows the petitioner to raise the
claim, the clain is procedurally defaulted.
Smith v. Warden, Toledo Corr. In2019 U.S. App. LEXIS 18196 * 19 {&Cir. Jun. 18, 2019),
quotingLundgren v. Mitche)l440 F.3d 754, 806 (6th Cir. 2006)).

Failure to raise a constitutional issue at all on direct appeal is subje& tauke and
prejudice standard aiVainwright v. Syke€t33U.S. 72 (1977)Murray v. Carrier, 477 U.S. 478,
485 (1986);Mapes v. Coylel 71 F.3d 408, 413 (ECir. 1999);Rust v. Zent] 7 F.3d 155, 16(6"
Cir. 1994):Leroy v. Marshall 757 F.2d 94, 97 [6Cir.), cert denied474 U.S. 831 (1985). Failure
to present an issue to the state supreme court on discretionary review @ngtitgedural
default. O’Sullivan v. Boerckel526 U.S. 838, 848 (199@)tations omitted) “Even if the state
court failed to rejet a claim on a procedural ground, the petitioner is also in procedural default ‘by
failing to raise a claim in state court, and pursue that claim through the stdieapappellate
procedures.”Thompson v. Belb80 F.3d 423, 437 {6Cir. 2009), ciing Williams v. Andersan
460 F.3d 789, 806 (BCir. 2006)quotingO'Sullivan v. Berckel| 526 U.S. 838, 846(1999)) see
alsoDeitz v. Money391 F.3d 804, 808 (6th Cir. 2004A federal court is also barred from hearing
issues that could have been raised in the state courts, but were not[.]"). Thectodhis rule is

that where a petitioner raised a claim in the state court but in violation of a statedypal rule,

a state court must expressly rejinet claim on that procedural ground for a federal court to deem
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the claim defaultedSeeWilliams, 460 F.3d at 80fnoting that a state court's expressed rejection
of a petitioner's claim on procedural basis and petitioner's complete fail@ise a claim in state
court are the two ways a claim can be in procedural default).

Because flompson never raised a Confrontation Clause claim in the Ohio courts, he cannot
raise it now. But even if he could, it would be meritless: Bathini was preseral ainti subject
to cross-examination about her testimony.

Thompson’s Second Ground for IR does not state any other constitutional claif.
party to a text message surely can authenticate it; she or he does not need to be thetkeeper of
record of the internet service provider on whose servers the messageseate At the Second
District noted, Thompson'’s side of those messages (the portions admitted) are not heatssy bec
they are admissions of a party opponent, excepted from the definition of hearsay by Ohio
R.Evid.801(D)(2). In any event, claims about authentication and heanesajaims about errer
in applying Ohio evidence law. This Court is bound by state court interpretations of Ohio law.
Bradslaw v. Richey546 U.S. 74 (2005).

Lastly, even as evidence claims, the hearsay and authentication claims are procedurally
defaulted because, as the Second District noted, Thompson did not object on those bases, but rather
on the basis of asserted irrelevantompson20160hio-7521 Y68. For that reason, the Second
District reviewed them only for plain errold. Plain erroreview is enforcement of a procedural
default, not a waiver of the failure to objet/ogenstahl v. Mitchelb68 F.3d 307, 337 (6th Cir.
2012);Jells v. Mitchell 538 F.3d 478, 511 (©Cir. 2008);Lundgren v. Mitchell440 F.3d 754, 765
(6th Cir. 2006) White v. Mitchell431 F.3d 517, 525 (&Cir. 2005);Biros v. Bagley422 F.3d 379, 387

(6th Cir. 2005)Hinkle v. Randlg271 F.3d 239 (6th Cir. 2001).

The Second Ground for Relief should therefore be dismissed.
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Ground Three: Ineffective Assistance of Retained Trial Counsd

The Sixth Amendment protects a criminal defendant’s right to the effective assistance of
counsel, whether counsel is retained or appointed. In his Third Ground for ReliefpSdrom
accumulates his claims that his retained tadgbrney, Thomas Hansen, provided ineffective
assistance of trial counsel.

The governing standard for ineffective assistance of counsel is fouSttigklandv.
Washington466 U.S. 668 (1984):

A convicted defendant's claim that counsel's assistance soa
defective as to require reversal of a conviction or death sentence has
two components. First, the defendant must show that counsel's
performance was defent. This requires showing that counsel was
not functioning as the "counsel" guaranteed the defendant by the
Sixth Amendment. Second, the defendant must show that the
deficient performance prejudiced the defense. This requires
showing that counsel's errors were so serious as to deprive the
defendant of a fair trial, a trial whose result is rdéabUnless a
defendant makes both showings, it cannot be said that the conviction
or death sentence resulted from a breakdown in the adversary
process that renders the result unreliable.

466 U.S. at 687. In other words, to establish ineffective assistance, a defendant musitehow
deficient performance and prejudic®erghuis v. Thompkin60 U.S. 370, 389 (2010), citing
Knowles v. Mirzayan¢é56 U.S.111 (2009).

With respect to the first prong of tiricklandtest, the Supreme Court has commanded:

Judicial scrutiny of counsel's performance must be highly
deferential. . . . A fair assessment of attorney performance requires
that every effort be made teliminate the distorting effects of
hindsight, to reconstruct the circumstances of counskéienged
conduct, and to evaluate the conduct from counsel’s perspective at
the time. Because of the difficulties inherent in making the
evaluation, a court must indulge a strong presumption that counsel's
conduct falls within a wide range of reasonalpefessional
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assistance; that is, the defendant must overcome the presumption
that, under the circumstances, the challenged action "might be
considered soundial strategy."

466 U.S. at 689.

As to the second prong, the Supreme Court held: “The defendant must show that there is a
reasonable probability that, but for counsel's unprofessional errors, the resulipobdbeding
would have been different. A reasonable probability is a probability sufficient toooverc
confidence in the outcome.” 466 U.S. at 694. Seeldsden v. Wainwright477 U.S. 168, 184
(1986), citingStrickland, supra.Wong v. Moneyl142 F.3d 313, 319 (6th Cir. 1998), citing

Strickand, supra Blackburn v. Foltz828 F.2d 1177, 1180 (6th Cir. 1987), quotBigickland

466 U.S. at 687. “The likelihood of a different result must be substantial, not just conceivable.
Storey v. Vasbinde657 F.3d 372, 379 (6th Cir. 2011), quotidgrrington v. Richtey 562 U.S.
86, 111-12 (2011).

In assessing prejudice undgtrickland the question is not whether

a court can be certain counsel's performance had no effect on the
outcome or whether it is possible a reasonable doubt might have
been established if counsel acted differently. S&eng v.
Belmontes558 U.S. 15, 27, 130 S. Ct. 38B/5 L. Ed. 2d 328
(2009) (per curiam)Strickland 466 U.S., at 693, 104 S. Ct. 2052,
80 L. Ed. 2d 674. Instea&tricklandasks whether it is “reasonably
likely” the result would have been different. Id., at 696, 104 S. Ct.
2052, 80 L. Ed. 2d 674. Thidoes not require a showing that
counsel's actions “more likely than not altered the outcome,” but the
difference betweerStrickland's prejudice standard and a mere
probablethannot standard is slight and matters “only in the rarest
case.” Id., at 83, 697, 104 S. Ct. 2052, 80 L. Ed. 2d 674. The
likelihood of a different result must be substantial, not just
conceivable. Id., at 693, 104 S. Ct. 2052, 80 L. Ed. 2d 674.

Harrington v. Richter562 U.S. 86, 111-112 (2011).
All of Thompson’s ineffectiveassisance of trial counsel claims raised on direct appeal

related to the performance of Attorney James Staton who represented Thompsoreedritie s
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trial. None of the claims made in Ground Three were presented on direct apgh@adieed they

could nothave been because they rely on material that was not part of the direct appeal record.
Under Ohio law, ineffective assistance of trial counsel claims which can be raidedatrappeal

must be raised there or be barreddxsyjudicatafrom presentatiom later state court proceedings.
State v. Perry10 Ohio St. 2d 175 (1967).

Ineffective assistance of trial counsel claims which could not be presentappeal
because they depended, as Thompson’s Ground Three claims do, on evidence outside the appellate
record must be presented by petition for pomtviction relief under Ohio Revised Code §
2953.21. Thompson does not claim that he presented these issues in that way. Instead, he asserts
he presented them by raising a claim in his Application to RebeRirect Appeal, that his
appellate counsel provided ineffective assistance of appellate counsel byingtaaitaim that
Thomas Husen provided ineffective assistance of trial counsel iptedrial process (Traverse,

ECF No. 88, PagelD 3144).

But this argument is unpersuasive. An application to reopen a direct appeal must
demonstrate ineffective assistance of appellate counsel based on that atfarheg’'so raise
assignments of error which depend on the appellate record. An ApplicafReygien is not an
opportunity to litigatassues which have been previously default®dcause claims of ineffective
assistance of appellate counsel are based on an analytically distinct legal ftbeorthe
underlying claims, the 26(B) application dasst preserve the underlying claims from default.
Scott v. Houk;760 F.3d 497, 505 (BCir. 2014); Davie v. Mitchell,547 F.3d 297 (8 Cir.
2008)(Rogers, J.), ar@arner v. Mitchell502 F.3d 394 (B Cir. 2007)(Moore, J.), both citing
White v. Mitchd| 431 F.3d 517, 526 {6Cir. 2005);Moore v. Mitchell531 F. Supp. 2d 845, 862

(S.D. Ohio 2008)(Dlott, J.); see alBailey v. Nagle172 F.3d 1299, 1309 n. 8 {1Cir. 1999);
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andLevasseur WPepe 70 F.3d 187, 191-92 {1Cir. 1995).

Thompson arguethe merits of his Hansen ineffective assistance of trial counsel claim at
length in his Traverse (ECF No. 88, PagelD 358). But he does not show that he siited
this claim, and the evidence outside the direct appeaideto the Ohio courts in a properly filed
petition under Ohio Revised Code § 2953.21.

Thompson’s PosConviction Petition is in the State Court Record (ECF No. 11, Ex. 54).
He lists six affidavits as attached to support his claichsat PagelD 787. In the body of the
Petition, hediscusses the asserted ineffective assistance of trial counsel of Jamesi&taton.
PagelD 7837. See also Ground Two at PagelD-B20 It was Staton’s alleged ineffectiveness
that Judge Gorman understood Thompson wigating (Decision, State CauRecord 111, Ex.
57). Thompson’s own Affidavit in support is about the asserted deficiencies in Staton’s
performanceld. at PagelD 807-08.

In sum, Thompson’s Third Ground for Relief is procedurally defaulted for fadyreesent

it to the state cats.

Ground Four: Ineffective Assistance of Appellate Counsel

In his Fourth Ground for Relief, Thompson argues he received ineffective assista
appellate counsel on direct appeal. As pleaded here, the claims are vague: eaupeiks| did
nottake enough time, failed to present “a complete record of the assignments of errordiladd “f
to fully investigate the claims in which Thompson had his Constitutidtights violated’
Thompson does not say how much time believes was required, whiassignments were

omitted, and which claims were not fully investigated.”
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Thompson presented his claims of ineffective assistance of appellateldouthse Second
District in his Application for Reopening under Ohio R. App.26(B)(State Court RecordNBCF
11, Ex. 44). In denying that Application, the Second District noted that many of the claims being
raised had already been raised on direct appeal and were barred from being pagséytrag
judicata (Decision, State Court Record, ECF No:1)1 In addition, as for the neparred
assignments, the court found Thompson failed to show he had been prejudiced by their omission.
Id. at PagelD 732. The Second District reiterated its conclusions on reconsidédatoBx. 49.

A criminal defendant is entitled to effective assistance of counsel on appeal as aell
trial, counsel who acts as an advocate rather than merely as a friend of thEGtiarn.. Lucey
469 U.S. 387 (1985Penson v. Ohio488 U.S. 75 (1988Mahdiv. Bagley 522 F.3d 631, 636
(6" Cir. 2008).

The Stricklandtest applies to appellate counseébmith v. Robbins528 U.S. 259, 285
(2000); Burger v. Kemp483 U.S. 776 (1987). To evaluate a claim of ineffective assistance of
appellate counsel, thetie court must assef®e strength of the claim that counsel failed to raise.
Henness v. Bagle$44 F.3d 308 (8 Cir. 2011),citing Wilson v. Parker515 F.3d 682, 707 {6
Cir. 2008). Counsel's failure to raise an issue on appeal amounts to ineféssistance only &
reasonable probability exists that inclusion of the issue would have changed the rdsalt of t
appeal.ld., citing Wilson. If a reasonable probability exists that the defendant would have
prevailed had the claim been raised on appée court still mst consider whether the claim's
merit was so compelling that the failure to raise it amounted to ineffective assisfaappellate
counsel.ld., citing Wilson.The attorney need not advance every argument, regardless of merit,
urgedby the appellantJones v. Barnes63 U.S. 745, 75752 (1983)("Experienced advocates

since time beyond memory have emphasized the importance of winnowing out weakenggume
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on appeal and focusing on one central issue if possible, or at most on a few key issues." 463 U.S.
75152). Effective appellate advocacy is rarely characterized by presenting eveiryotous
argument which can be mad®shua v. DeWitt341 F.3d 430, 441 {6 Cir. 2003).Williams v.
Bagley,380 F.3d 932, 971 (BCir. 2004) cert. denied544 U.S. 1003 (2005)egSmith v. Murray

477 U.S. 527 (1986). “Only when ignored issues are clearly stronger than those presktited wil
presumption of effective assistance of [appellate] counsel be overc@uiegsne v. PalmeB76

F.3d 248 (8 Cir. 2017), quotindgautenberry v. Mitche]l515 F.3d 614, 642 {6Cir. 2008).

“In order to succeed on a claim of ineffective assistance of appellate counsedipageti
must show errors so serious that counsel was scarcely functioning as coatiseigthathose
errors undermine the reliability of the defendant’s convictiodMdcMeans v. Brigano228 F.3d
674(6" Cir. 2000), citingStrickland and Rust v. Zent17 F.3d 155, 1662 (6" Cir. 1994).
Counsel’s failure to raise an issue on appeal could onlyédféective assistance if there is a
reasonable probability that inclusion of the issue would have changed the result of the appea
McFarland v. Yukins356 F.3d 688, 699 {6Cir. 2004),citing Greer v. Mitchell 264 F.3d 663,
676 (6" Cir. 2001),cert denied,535 U.S. 940 (2002). “Counsel’'s performance is strongly
presimed to be effective.”McFarland, quoting Scott v. MitchelR09 F.3d 854, 880 {6Cir.
2000)¢iting Strickland. “To prevail on a claim of ineffective assistance of appellate cumse
petitioner must show that appellate counsel ignored issues [vérelgjearly stronger than those
presented.Webb v. Mitchell586 F.3d 383, 399 {BCir. 2009);Smith v. Robbins28 U.S. 259,
288 (2000)guoting Gray v. Greer800 F.2d 644, 646 {7Cir. 1986).

AEDPA deference applies to state courts’ decisions @mirits of ineffective assistance
of appellate counsel claims. To prevail in hab@asmpson must show that tBecond District’s

rejection of his 26(B) Application was an objectively unreasonable applicati®miciklandas it
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applies at the appellatevel.

In his Traverse Thompson makes no argument at all on the merits of Ground Four, instead
asserting merely that it is not procedurally defaulted (ECF No. 88, PagelD 3085, 32G0).
Magistrate Judge agrees that the claim is preserved for reviéwheoveview is notle novo
Instead, Thompson must show the Second District's decision is an objectively unreasonable
application ofStrickland He has not even made an argument to that effect. GRmurdnust

therefore be dismissed with prejudice.

Ground Five: Biasby theTrial Judge

In his Fifth Ground for Relief, Thompson asserts the trial judge was biased agaifist him
Thompson argues “cumulative” bias by which the Magistrate Judge understands he mearts to asse
there are several examplescohduct by the trial judge which demonstrate bias.

Respondent notes that trial judge bias was raised on direct appeal under the argament tha
Thompson was punished for going to trial instead of pleading. He further notes that tlod issue
trial judge bia raised in the Application to Reopen does not preserve and underlying claim of bias
(Return, ECF No. 12, PagelD 2179).

Thompson raised the claim that he was punished for goin@t@asrhis sixth Assignment
of Error on direct appeal and the Seconstit decided it as follows:

E. Punishment for goingtotrial
[*P79] The sixth assignment of error alleges that the triaggud

punished Thompson by enhancing his sentence for exercising his
right to a jury trial.

2 The claim here is agsst the judge who eventually tried the case, The Honorable Barbara PugliesanGas
opposed to The Honorable Gregory Singer, the judge who heard the motion to suppress anddatehimself
presumabljbecause oéx parteconversation with the viich.
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[*P80] "It is beyond dispute that defendant cannot be punished
for refusing to plead guilty and exercising his right to a trial.
'‘Accordingly, when imposing a sentence, a trial court may not be
influenced by the fact that a defendant exercised his right to put the
government to its proof rather than pleading guilty." Where the
record[**44] creats an inference that a defendant's sentence was
enhanced because he elected to put the government to its proof, we
have boked for additional evidence dispelling the inference and
unequivocally explaining the trial court's sentencing decision."
(Citations onitted.) State v. Andersor2d Dist. Montgomery No.
26525, 20160hio-135, T 7 quoting State v. Blanton2d Dist.
Montgomery No. 18923, 2002hio-1794, 2002 WL 538869, *2:3

[*P81] Thompson says that the triadige made angry statements
that were meant to deter him from proceeding to trial. The judge
was according to Thompson, irritated because he was not convicted
in the first trial and by the circumstances leading to the hung jury.
The judge made a commenteaging to PTSD because of the first
trial. Thompson asserts that the judge also said thatwstse
convinced that Thompson had interfered with the jury. Lastly,
Thompson says that the judge's attitude toward him tended to
manipulate the jury into finding i guilty.

[*P82] The statements that Thompson cites wereentuling voir

dire and at the end of the trial. The statements made during voir dire
occurredat a sidebar after the State had finished questioning the

prospective jurors. The judge asked defense counsel how long his
guestioning would take:

THE COURT: Howlong do you think you'll be?

MR. STATON [Defense counsel]: Not as long as that.

MS. AMRHEIN [for the State]: Sorry.

MR. STATON: That's all right. You got more stuff to do.

THE COURT: No, no, that's fine. Half hour, 45 minutes?

MR. STATON: Yeah, somethinigke that.

THE COURT: Okay. We'll take 15 minutes. | know | don't have to
say this, but agairemember, I've got my PTSD from the last trial.
MR. STATON: No twitching.

THE COURT: Make sure your client and his mom do not mingle
with the prospective jurors.

MR. STATON: Oh, certainly.

THE COURT: Okay.+

MR. STATON: | will certainly do that.
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THE COURT | have no idea like | said, last time they did not have
a whole lot of restrictions on them so I'm not implying anything
about them. | just want to be careful.

MR. STATON: Sure.

THE COURT: Okay.

(Trial Tr. 180181).

The endof-trial statements were madright after the jury was
discharged:

THE COURT: * * * The Court has reviewed the verdict entry. It is
filled in ink, signed by all 12 jurors and the Court osd#rat the
judicial assistant file it forthwith.

Okay. You can be seated.

At this time, | am ging to revoke the Defendant's bond, taking him
into custody and put this on for sentencing on Wednesday at 11:00,
okay?

* % %

THE COURT: Any[thing] further, Defense counsel?

MR. STATON: Your Honor, we would ask the Court consider to
continuing bond until sentencing. Our—

THE COURT: No.

MR. STATON: —client is at a low flight risk in this matter. He
hasn't been out in years since this—

THE COURT: He's ben out for a long time. He has a number of
previous convictions. | don't think that would be appropriate’ll

do the sentencing on Wednesday.

THE DEFENDANT: I've got my kids, and work, and all that stuff.
I've got to get back.

UNIDENTIFIED SPEAKER: It'sover. Let's go.

THE DEFENDANT: [F***].

THE COURT: For attorneys, I'm going to go talk to the lawyers. |
don't know if any of you want to come back.

THE DEFENDANT: Fine. | don't de-

THE COURT: | will talk to—

THE DEFENDANT:—it to you.

THE COURT:—them first. Ask if you want to come—

THE DEFENDANT: | didn't do it to you.

THE COURT:—if you do, fine. If you—

THE DEFENDANT: | don't care what yed

THE COURT:—don't, that's fine, too.

THE DEFENDANT:—think.

THE COURT: And | don't know if they're going to wanttalk to
you or not.

(Id. at 1108-1109).
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[*P83] We do not klieve that any of these statements come close
to creating an inference that Thompson's sentence was edhanc
because he exercised his right to a trial. The judge never suggested
that she thought that Thompson had interfered with the jury. And
the jury could not have been affected by any of the statements
because the jury did not hear any of them.

[*P84] The sixth assignment of error is overruled.

Thompson20160hio-7521. Thughe claim on direct appeal was not a general claim of judicial
bias, but a specific claim that the sentence was increased because Thompgohongising to
trial instead of accepting a plea bargain. The question of whether the senterinergased
because Thompson went to trial is a question of fact and the Second Districtierdétat the
cited passages from the transcript did not support that inference is entitleertmdef Thompson
has not overcome it with reference to fact$mstate curt record which shwed that it is in error.

In the Petition, Thompson adds the claim that Judge Gorman initiated plea negotiations.
He provides no record references at@khow this happened. In his Travetse citesviurchuv.
United Staées, 926 F.2d60(1st Cir.1991), in which the federal First Circuit Court of Appeaisorced
Fed. R. Crim.11 P. 11(e) which forbids a federal trial judge presiding over a federal crimgniaboas
participating in plea negotiationgdowever, inMurchuthe First Circuit was enforcing a procedural
rule adopted by the Supreme Court, not a constitutional rule. The United States Gunsiies not
flatly prohibit a trial judge’s participation in plea negotiations and neither do the Ohio Bfules
Criminal Proedure.

Thompson claims the trial judge threatened his attorney, but he provides no awdessis
for that claim, nor any reference to any place where he raised that clainsiatéheourt proceedings.

Thompsorraised the issue of disqualifyinlydg Gorman in his 26(B) Application, but the
Second District noted it had no jurisdiction over that question because the ifisial of a

Common Pleas Judge must be presented to the Chief Justice of the Supreme Court of Ohio by affidavit
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(Decision, Stae Court Record, ECF No. 11, Ex. 47, PagelD 7386). Thompson claims in the
Petition that he filed such an affidawyt gives no record reference. If he did in fact file an Affidavit
of Disqualification, Chief Justice O’Connor evidently overruiedinding Judge Gorman was not
disqualified by bias. The Chief Justice’s decision is entitled to deference2teS.C. § 2254(d)
just as any other state court decision would be.

Finally, Thompson claims Judge Gorman displayed bias by stating edtesath the
prosecution over defense counsebverruling a claime@rady v. Marylandriolation. Again, no
record references are given, so this Court cannot determine whether the rdicgrveat or
incorrect. However, it is in the very essence tifad judge’s job to decide evidentiary objections
and it is not inappropriate to state the basis. Comparing the credibility of wirsgsbattorneys
is at the core of a trial judge’s responsibility.

[O]pinions formed by the judge on the basis of fagtsoduced or

events occurring in the course of the current proceedings, or of prior

proceedings, do not constitute a basis for a bias or partiality motion

unless they display a despated favoritism or antagonism that

would make fair judgment impossible.”
Liteky v. United State§10 U.S. 540, 5585 (1994):see also Alley v. BelB07 F.3d 380, 388 {6
Cir. 2002)(quoting the deegeated favoritism or antagonism standard). Oiteky Court went on
to hold:

Not establishing bias or partiality, howeveate expressions of

impatience, dissatisfaction, annoyance, and even anger, that are

within the bounds of what imperfect men and women, even after

having been confirmed as federal judges, sometimes display. A

judge’s ordinary efforts at courtroom adminggion— even a stern

and shortempered judge’s ordinaryefforts at courtroom

administration— remain immune.

510 U.S. at 555.

The Fifth Ground for Relief should therefore be dismissed with prejudice.
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Ground Six: Prosecutorial Misconduct

In his Sxth Ground for Relief, Thompson claims the prosecutor engaged in
unconstitutional misconduct in the following ways: (1) showing pages of text messagesrbetw
Bathini and Thompson to the jury which had not been disclosed in discovery; (2) making untrue
stataments in closing argumentifat Thompsorhadtold DetectiveSaundetha he knew police
were inthe area and when they shined thigghts in his truck,he duckeddown to avoid being
seen”;(3) Theprosecutor irtonclusionnstructedthejury to remember WwatBurnstold Detective
Saunders, "Yeah | did. And | didit with Craig Thompsoh (4) improper service of the sentencing
memorandum on Thompson’s prior counsel.

Respondent asserts this claim is procedurally defaulted because it wasrasesteal to
the state courts as a stamldne claim of prosecutorial misconduct. Thompson resp@sind
six was presented to the state courts under ineffective assistance of appelsd&f@oiailing to
file a directfappeal]on winning issues such as inefigetassistance of trial counsel failure to
object to the prosecutorial misconduct, and prosecutor misconduct on its own’ rifleatgerse,

ECF No. 88, PagelD 3200.)

Presentation of a claim as an underlying claim of ineffective assistania obtnsel or
ineffective assistance of appellate counsel does not preserve the merits ofnthiorclaabeas
review. All of the asserted instances of prosecutorial miscomaretpravable from the appellate
record and so should have been raised on direct appeal. In denying Thompson’s claimaghat it w
ineffective assistance of appellate counsel to fail to raise these claimsctre Districipointed
out that it had alreaddecidedon direct appealhat the prosecutor's comment about Burns’s

testimony was fair summary of the evidence and that he had failed in his 26(B) application to
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point to any specific prosecutorial comments which he thought were prejudicial {IDesi
Entry, State Court Record, ECF No.-11Ex. 47). Thompson has not shown that ecision
was an objectively unreasonable applicationStfickland In Serra v. Michigan Dept of
Corrections 4 F.3d 1348 (B Cir. 1993), the court identified factors to be weighed in considering
prosecutorial misconductaims

In every case, we consider the degree to which the remarks

complained of have a tendency to mislead the jury and to prejudice

the accused; whether they are isolated or extensive; whether they

were deliberately or accidentally placed before the jury, and the

strength of the competent proof to establish the guilt of the accused.
Id. at 135556, quoting Angel v. Overberg682 F.2d 605, 608 {6Cir. 1982)(citation omitted).
The misconduct must ks gross as probably to prejudice the defendathett v. Pitcher117
F.3d 959, 964 (B Cir.), cert. deniegd 522 U.S. 1001 (1997)(citation omitted)nited States v.
Ashworth,836 F.2d 260, 267 {6Cir. 1988). Claims of prosecutorial misconduct eréewed
deferentiallyin habeas. Thompkins v. Berghui§47 F.3d 572 (8 Cir. 2008), rev’d on other
grounds 560 U.S. 37q2010),citing Millender v. Adams376 F.3d 520, 528 {6Cir. 2004),cert.
denied 544 U.S. 921 (2005).

Thompson did not preservany standilone claims of prosecutorial misconduct by
objecting at trial. On dirécappeal the Second District applied plain error review, thereby
enforcing the Ohio contemporaneous objection rule. The Sixth Circuit has many tichdsahe
rule is anadequate and independent ground of state court deciéfogenstahl v. Mitchelb668
F.3d 307, 334 (BCir. 2012)citing Keith v. Mitchel] 455 F.3d 662, 673 {BCir. 2006);Goodwin
v. Johnson632 F.3d 301, 315 {6Cir. 2011); Smith v.Bradshaw 591 F.3d 517, 522 {6Cir.

2010);Nields v. Bradshaw482 F.3d 442 (BCir. 2007);Biros v. Bagley422 F.3d 379, 387 {6

Cir. 2005); Mason v. Mitche|l 320 F.3d 604 (B Cir. 2003),citing Hinkle v. Randle271 F.3d
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239, 244 (8 Cir. 2001); Scott v. Mitche|l209 F.3d 854 BCir. 2000),citing Engle v. Isaac456
U.S. 107, 1249 (1982). See als&eymour v. WalkeR24 F.3d 542, 557 {&Cir. 2000);Goodwin

v. Johnson632 F.3d 301, 315 {6Cir. 2011);Smith v. Bradshay591 F.3d 517522 (6" Cir.),
cert. denied562 U.S. 8762010). Claims procedurally defaulted by failure adntemporary
objection cannot be resurrected by including them as underlying claims in a 26(B) applicati
whose sole purpose is to raise claims of ineffectissistance of appellate counsel.

Thompson’s Sixth Ground for Relief should therefore be digdiss

Ground Seven: Ineffective Assistance of Trial Counsdl in Plea Negotiations

In his Seventh Ground for Relief, Thompson claims he received ineffestisance of
trial counsel when James Staton did not advise him to accept an offer of an agreeceseiht
thirty-six months. He asserts Staton did not tell him that a sentence after trial woldddegtony
or that the trial judge initiated the pleaedtf Instead, he asserts Staton advised trying the case.

Respondent notes this claim was raigeg@ostconviction and rejected by the trial court
and court of appeals on the grounds there was no proof of record that there ever had be&en such a
offer (Return, ECF No. 12, PagelD 2180-81). Thompson responds in his Traverse:

Ground seven regarding aigicsentence and ineffective assistance
of counsel premised on a plea offer was dismissed in Thompson's
postconviction petition. The Second District then REREED that
decision and sent the case back to the trial court. The trial court then
allowed Thompson to renew his arguments and submit additional
evidence where Thompson submitted an affidavit from trial counsel
James Staton. This affidavit shows the fjudge offered Thompson

a deal in return for his plea of guilty. (CR. 935)

The trial court then gddicated the case by denying Thompson's
petition and granted Summary Judgment to the State. This was done
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after a writ of procedendo was filed by Thompsomvay 10, 2019.
Thompson filed a timely notice of appeal and presented his claims
to the Second Digct.

(ECF No. 88, PagelD 3086).
Ground seven,is facial [sic] sufficient to warrantrelief, or an
evidentiaryhearing to establistine prejudice by counsdor failing
to advise Thompson to accept the p®mith v United State848
F.3d 545 (6tCir. 2003)(remanding .. for evidentiary hearing on
whethercounsé was ineffective for failing to advise movant to
accepigovernmerns pleaoffer.)

(ECF No. 88, PagelD 3201).

As proof of the offered plea bargain, Thompson cites Attorney Ssafffidavit of
February 15, 2018, and his own Affidavit of January 5, 2017, along with affidavits of other family
members(State Court Record, ECF Nbl-1, PagelD 9335, attached to Appellant’s Brief, State
Court Record, Ex. 62.) Judge Gorman considered this resedafter remand from the Second
District revesing her first grant of summary judgment to the State and rejected this clainsdecau
the Stée averred that no such offer had ever been made (Decision, State Court Record, ECF No.
69, PagelD 2729).

On appeal the Second District found no reversible error in Judge Gorman’s decision that
Staton did not provide ineffective assistance of trial selby advising that the case was winnable
at trial,assuming he did give that advice, particularly in light ofrtiigtrial that occurred the first
time the case was triedState v. Thompsor20190hio-5140 (Ohio App. 2d Dist. Dec. 13,
2019)¢copy atDecision, State Court Record, ECF No. 69, PagelD 2868e Second District also
upheld Judge Gorman’s credibility fimgjs in that the affiants were Thompson’s family members
and the supposed plea offer wad plausible because Thompson faced mandatorgmtime

because of prior convictionkl. at § 30. Even assuming the plea offer had been made, it would

not have ben professionally incompetent advice to recommend rejecting it because the case
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seemed reasonably winnable at tridt. at § 33. Thompson makes many claims about the
weakness of the Stagecase, to wit, that there was no physical evidence againstritirthe case
was largely circumstantial. If Thompson has as good a case as he himselfoskeles e, how
could it have been bad advice to try the case?

Thompson has not shown that thiscsion of the Second District is an objectively
unreasonable agphtion ofStrickland Stdon ended up not winning on the admission of Bathini’s
text messages, but it was a strong enough argument that independent appellatespmated it
on appeal. Staton’s projection that witness Kerg'’s testimony would not be believedjbrythe
was a reasonable projection under the circumstances, since hgo lolentification of Thompson
was shaky.

Requesting an evidentiary hearing on this ground to show prejudice, Thompson relies on
precedent from 2003 which was effectively overruledPimholster, supra.

Ground Seven should therefore be dismissed with prejudice.

Ground Eight: Ineffective Assistance of Counsel

In his Eighth Ground for Relief, Thomms claims he received ineffective assistance of
trial counsel frontrial attorney James Staton in the following ways: (1) advice to reject a plea
offer; (2) failure to object to prosecutor's comments in closing; (3) failure to xépatory
evidence teshow Thompson was not the first person Burns called after letnengctim’s home;

(4) failure to use Burns’ employment records to impeach Kaitlyn Kerg's t@syirthat she was
present when Burns and Thompson planned the burglary; (5) failure to usésBwaoffer to show

that he had not taken a polygraph examinaierhe had agreed; (6) failure to use “several
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[unspecified]'pieces of evidence” to impeach Bathini and other witnessEsgse sulclaims are
extracted from the statement of supporting facts in the Petition (ECF No. 1, Pag&lD)

However, in the Taverse Thompson argues completely different claims of ineffective
assistance of trial counseDereliction of duty Sub-claim One); Failure to investigate witnesses
(Subclaim Two); Failureto file pretrial motions (Sukclaim Three); Erroneous Admissiad
Alleged Facts (Suslaim Four); Allowing Bias [sic] Juror to be seated (Sldim Five);Cronic
Analysis (Sukclaim Six); Erroneous stipulatiofsub-claim Seven); Unprofessional miscontiuc
(Subclaim Eight); Failure to object to preserve the record {8aim Nine)(ECF No. 88, PagelD
3187-98).

With the exception of that portion of Sghaim Nine which complains of Attorney Staton’s
failure to object to the prosecutor's comments in closing, none of claims made in Thompson’s
Traverse are included in tietition. A district court may decline to review a claim a petitioner
raises for the first time in his traverse or replglowiec v. Bradshaw57 F.3d 293 (6Cir. 2011),
citing Tylerv. Mitchell 416 F.3d 500, 504 {6Cir. 2005). All portions of Ground Eight except
the claim about failing to object during closing should be dismissed on this basis.

Moreover, the Court has already held Thompson’s proposed amendment to Ground Eight
was barred by the statute of limitations because it did not relate back to the oregit@ahPECF
No. 101). Thompson’s Traverse was filed June 29, 2020; the Petition has been filedamore th
two years earlier on April 12, 2018. These-sldims added in the Traverse no more relate back
to the original filing than the one Thompson attempted to add by formal amendment.

Staton’sfailure to object during the prosecutor’s closing was evident on the face of the
appellate recordThompson did plead a claim of ineffective assistance of trial counsel as his Fifth

Assignmenbf Error on direct appeal, but out of three pages devoted to arguing this Assignment,
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presented exactly one sentence on this particular claim of ineffective assidtémadecounsel:
“Finally, Counsel did not properly object to the State making falaersents in closing
arguments. (RE: Trans. Vol. 5 Page ID# 10825} (Appellant’s Brief, State Court Record, ECF
No. 11, Ex. 32, PagelD 453.)
The Second District expended more ink on deciding thisckiim than Thompson did in

presenting it to themThe appellate court held:

[*P73] Thompson claims that counswas deficient for not

objecting to false statements made thye State in its closing

arguments. The prosecutor told the jury that Thompson "went back

to the headquarters and gave inconsistent statements but admitted

that when the police shined their light, he ducked down." (Trial Tr.

1085). Thompson asserts that Detective Saunders, to whom he made

the admission, never said this. Thompson is incorrect. Saunders

testified that Thompson admitted lying back: "* * * He [Thompson]

stated that he[] remembereckttieputies pulling onto the street and

remembered the deputy shining the light in the car but stated that the

deputy must not have saw him, and that [he] kind of laid back in the

car." (d. at 834). Counsel cannot be faulted for not objecting to the

prosecutor's reasonable summary of the evidence.
Thompson, 201®hio-7521. This is obviously not an unreasonable applicati@tratkland

Ground Eight should therefore be dismissed with prejudice.

Ground Nine: Cumulative Error

In his Ninth Ground for Relief, Thompson claims he should be granted relief based on th
cumulative errors enumerated in the other Grounds for Relief (Petition, ECF N@elD P&
19). Respondent asserts thatuanulative error claim is not cognizable in habeas (Return, ECF
No.12, PagelD 2217, citing/illiams v. Andersorl60 F.3d 7893816-817 (6n Cir. 2006), ancCaudill
v. ConoverNo. 14-5418, 2016 U.S. App. LEXIS 24161n@ir. 2016) (unpublished) at *21.

Thompson responds by citiktyles v Whitley,514U.S.419(1995), and Williamsv Taylor,
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529U.S.362(2000)(Traverse, ECF No. 88, PagelD 3199 Brady v. Maryland 373 U.S. 83
(1963) the Supreme Couhield ‘that the suppression by the prosecution of evidence favorable to
an accused . . . violates due process whereutdence is material either to guilt or to punishment,
irrespective of the good faith or bad faith of the prosecutikgles 514 U.S. at 4321995)
(quotingBrady, 373 U.S. at 87)Kylesalso held that the materiality of any evidence withheld in
violation of Brady must be determined by considering all the evidence presented at trial. This of
course requires accumulatiBgady errors, btithen weighing the withheld evidence against the
evidence suppressed. This is not the same as holding, for exémapleneBrady error is not
enough for relief but three could b#/illiamsalso did not involve accumulating errors, but rather
counsel’s obligation to address the evidence as a whole.

In Williams v. Andersancited by Respondent, the authoring judge would much have
preferred being able to accumulate errors to grant relief. However, the CourlNbeletteless,
the law of this Circuit ighat cumulativeerror claims are not cognizable on habeas because the
Supreme Court has not spoken on this isSeeMoore v. Parker425 F.3d 250, 256 (6th Cir.
2005) (discussing cumulated evidentiary errors).” 460 F. 3d at 816. The law not clsanged
SeeSheppard v. Bagley57 F.3d 338, 348 {6Cir. 2011),cert. denied132 S.Ct. 2751 (2011),
citing Moorev. Parker 425 F.3d 250, 256 {6 Cir. 2005) cert. denied sub nom. Moore v. Simpson,
549 U.S. 1027 (2006Moreland v. Bradshan699 F.3d 908, 931 {6Cir. 2012),cert. denied sub
nom. Moreland v. Robinspi34 S. Ct. 110 (2013). See akbmed v. Houk2014 U.S. Dist.
LEXIS 81971, *332 (S.D. Ohio 2014).

Thompson’s Ninth Ground for Relief should be dismissed ascognizable in halses

corpus.
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Conclusion

Based on the foregoing analysis, it is respectfully recommended that the Petition be
dismissed wth prejudice. Because reasonable jurists would not disagree with this conclusion, it
is also recommended that Petitioner be deniedrtficate of appealability and that the Court
certify to the Sixth Circuit that any appeal would be objectively frivolous and should not be

permitted to proceenh forma pauperis

August 31, 2020.

sl Michael R. Merz
United State Magistrate Judge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(b), any party may serve and file specific, written objectioas t
proposed findings and recommendations within fourteen days after being servedsaRbpbit

and Recommendations. Because this document is being semedl iyree days are added under
Fed.R.Civ.P. 6. Such objections shall specify the portions of the Report objected to and shall be
accompanied by a memorandum of law in support of the objections. A party may respond to
another party’s objections within fourteen days after being served with a copy theraaie tBa

make djections in accordance with this procedure may forfeit rights on appeal.
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