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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

CRAIG A. THOMPSON,
Petitioner, :  Case No. 3:18-cv-117

- VS - District Judge Thomas M. Rose
Magistrate Judge Michael R. Merz

CHAE HARRIS, Warden,
Warren Correctional Institution

Respondent.

SUPPLEMENTAL DECISION AND ORDER ON MOTION FOR
DISCOVERY; CASE STAYED PENDING EXHAUSTION

This habeas corpus case under 28 U.§2254 is before the Court on Petitioner’'s Reply
in support of his Motion for Discovery (ECF N8l). Because the Magiate Judge has already
filed a Decision and Order on the Motion fiscovery (ECF No. 29), the Court wdlia sponte
reconsider that Decisian light of the Reply.

Petitionerseeksdiscowery of a document labeled “DefenSghibit B” at trial, consisting
of the work scheduleof co-defendant Bradley Burns “fahe week leading up to the alleged
burglary.” (ECF No. 25, PagelER61). Burns’s girlfriend, Kaitlyn Krg, testified atrial that she
was in Burns’s hotel room while he and Petitioner were planning the burglary. Petitioner asserts
“the work schedule shows that Burns was unableatee been present at this so-called planning

since Burns himself would have been at worlkd” Thompson continues:

L1t is unclear from the descriptions of this document in the motion papers whether it is a schedule festBeutis
was supposed to work or a record of the times he actually worked.
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This exhibit is critical as it tates to Thompson's claim supporting
ineffective assistance of counseho failed to use the document as
evidence to impeach the state's wis and show that the events in
which she testified to were not possible.
The denial of this document ibg provided to Thompson would
prevent a showing his Sixth Amendnt right to effective counsel
were violated and would interferetwihim demonstrating that he is
being held unconstitutionally.

Id. at PagelD 2261-62.

Respondent’s counsel opposed the Motion onraégeounds. First of all, he noted that,
although the exhibit had apparently been usamtdass-examining Burns, it was not used to cross-
examine Kerg and was never offered intademce (Memo. Opp. ECF No. 26, PagelD 2264).
Second, the document would have been no more&lusempeaching Kerg than the timing of the
text messages which were usdd. Kerg was sufficiently unclear on the details of the meeting
that her credibility on the specific terand date were already underminddl. In any event, she
could not have identified the documeind..

In denying the Motion forAdditional Discovery, the Mgstrate Judge concluded
admission of the exhibit was precluded@wyllen v. Pinholster563 U.S. 170 (2011), and would
in any event have been of little use in cregamining Kerg (Decision and Order, ECF No. 29,
PagelD 2278).

Petitioner corrects Respondent’s repregemtaabout whether Dense Exhibit B was
admitted into evidence, citing the place in the rdaghere the document was admitted in evidence

upon stipulation by the State thatias a work record of Burns, kept in the normal and ordinary

course of business of Tim HortdBurns’s employer. (Trial Tracript, State Court Record, ECF



No. 11-6, PagelD 2058-58) Therefore, upon recoiggration, the Court findi is not precluded
from considering Burns’s work schedule Byholster
Petitioner’s theory is that thexhibit is material because higal attorney could have used
it in cross-examining Kerg and did not do s€fENo. 31, PagelD 2289-90). He denies the timing
of the text messages was better impeachment bed¢hay occurred on theght of the burglary,
not at the time of th alleged planning sessidd. As opposed to Respondent’s claim that Kerg
was “a relatively inconsequential witness,” Thason notes she was the only person who had not
testified at his first trial, whit resulted in a hung fjy, who then did testyf at the second trial,
which resulted in a convictionld. at PagelD 2290. Finally, Thompson asserts the Respondent’s
claim that this ineffective assistance of tgalunsel ground for relief is procedurally defaulted
because it was only raised in an untimely petitiagrpfust-conviction relief is “ridiculous” because
the petition was timelyld. at 2291.
The claim of ineffective assistance of trealunsel at issue is pgaof Ground Eight. As

pleaded in the Petition, it reads:

The investigation also uncoverednployment records for Burns.

State witness Kaitlyn Kerg contends that she was present for the

planning of the burglary the nigbefore the crime occurred. She

claims to have been using sesledrugs including marijuana and

xanax, as well as drinking alcohdlring the planning and claims

that Thompson took her back home before her curfew at 9:30 P.M.

However, the employment recordeow that Burns was at work

from 2 p.m. until 10 p.m. the niglptior to the burglary thus Kerg

could not have beengsent at a planning where Burns himself could

not have been. Counsel did not impeach Kerg with the evidence and

thus the jury was free to believaatithe witness was present at the

planning of the crime that occudrdespite counsel's knowledge that
the testimony was false.

2 Thompson twice characterizes Respondent’s statethantthe document was natdmitted in evidence as
“fraudulent.” (ECF No. 31, PagelD 2288-89.) Respondeafisesentation was mistakent there is a long distance
between mistake and fraud.
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(ECF No. 1, PagelD 17).

This claim was presented to the CommosaBICourt of Montgomery County, Ohio, in a
petition for post-conviction relidfled by Thompson February 16, 2013tate v. Thompso@ase
No. 2013 CR 377/2. Judge Barbara Gorman of @mtrt granted the State summary judgment
on the Petition on January 31, 2018 (State CBedord, ECF No. 11-1, Ex. 57, PagelD 821 et
seq.) Judge Gorman’s decision speaks to thésy@rThompson’s ineffdat/e assistance of trial
counsel claims and does not base dismissal amt@mely filing. Thus it does not appear to this
Court that this particular inefttive assistance of trial counsel claim is barred by failing to include
it in a properly-filed petitiorfior post-conviction relief.

It appears to the Magistrate Judge that thisquaar claim of ineféctive assistance of trial
counsel may be barred bes judicatabecause it was not presemten direct appeal (See
Appellant’s Brief, State CouRRecord ECF No. 11, PagelD 452-538ecause, as Petitioner has
shown (ECF No. 31), Defense Exhibit B was adediinto evidence and Attorney Staton’s failure
to cross-examine Ms. Kerg with it was evident amfiiice of the record, it may be that the Second
District Court of Appeals will find the claim barred s judicataunderState v. Perry10 Ohio
St. 2d 175 (1967), even though Judge Gordidmot decide on that basis.

The recent filings make it €r to the Magistratdudge that this particular claim of
ineffective assistance of triabansel is not yet exhausted becatse Second District Court of
Appeals has not yet decided tappeal from Judge Gorman’s grant of summary judgment on
Thompson'’s petition for pégonviction relief.

The exhaustion doctrine is not jurisdictibaad is thus waivable by the StatEx parte
Royall 117 U.S. 241 (1886¥Granberry v. Greer481 U.S. 129 (1987). However, in the absence

of exceptional or unusual circumstances, primspbf comity and federalism require that



unexhausted claims be decided in the first instance by the state courts even if the State does not
raise the defenseO'Guinn v. Dutton88 F.3d 1409 (B Cir. 1996)(per curiam)(en banc). The
particular claim of ineffective asstance of trial counsel in isswn the instant motion is briefed

before the Second District Court of Appeals amdhiting that court’s decision. This Court has
authority to stay its decisiarf the case pending exhaustidRhines v. Webeb44 U.S. 269, 277-

278 (2005). Comity particularly sugsts a stay when the relevasgue is ripe for decision in the

state court.

Accordingly, it is hereby ORDEREDBua spontethat consideration of the merits of this
case be STAYED pending exhaustion of Petitionersently pending appeaf the denial of his
post-conviction petition to the Ohio Second Dist@cturt of Appeals and his further appeal to the
Supreme Court of Ohio if the Smad District’s decision is adverse his claims. Both parties are
ordered to keep this Court currently apprisethefstatus of those appeals. When those appeals
are complete, Petitioner may renew his motion fecavery of Defense Exhild and/or to expand

the record in this Court to include that exhibit.

November 13, 29018.

s Michael R. Merz
United StatesMagistrateJudge



