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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON
PATRICIA A. KNIGHT,
Plaintiff, Case No. 3:18v-147

VS.

COMMISSIONER OF SOCIAL SECURITY, Magistrate Judge Michael J. Newman
(Consent Case)
Defendant.

DECISION AND ENTRY: (1) REVERSING THE ALJ'S NON- DISABILITY FINDING AS

UNSUPPORTED BY SUBSTANTIAL EVIDENCE; (2) REMANDING THIS CASE UNDER

THE FOURTH SENTENCE OF 42 U.S.C. § 405(g) FOR FURTHER PROCEEDINGS; AND
(3) TERMINATING THIS CASE ON THE COURT'S DOCKET

This is a Social Security disability benefits appeélissue is whether the Administrative Law
Judge (“ALJ”) erred in finding Plaintiff not “disabled” and therefore uitled to Supplemental
Security Income (“SSI”). This case is before the Court on Plén8tatement of Errors (dodl),
the Commissioner's memorandum in opposition (d@g), Plaintiff's reply (doc. 13), the
administrative record (doc. #)and the record as a whole.

l.

A. Procedural History

Plaintiff filed for SSI alleging disabilityas a result of a number of alleged impairments
including, inter alia, chronic obstructive pulmonary disease, diabetes mellitus with peripheral
neuropathy, carpal tunnel syndrome, depression, and an anxiety diseaggiD47.

After an initial denal of her application, Plaintiff received a hearing before ALJ Gregory G.
Kenyonon October 5, 2016. Pagel®l-92 The ALJ issued a written decision on March 30, 2017

finding Plaintiff not disabled. Pagel»-54 Specifically, the ALJ found at Step Five that, based upon

1 Hereafter, citations to the electronicaliled administrative record will refer only to the PagelD
number.
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Plaintiff's residual functional capacity (“RFC”) to perform a reduced randigtufwork ? “there are
jobs that exist in significant numbers in the national economy that [Pllagatif perform[.]”PagelD
43-50.

Thereafter, the Appeals Council denied Plaintiff's request for review, makinglLthie Aon
disability finding the final administrative decision of the Commissioner. Pa4@I®. See Casey v.
Sec'y of Health & Human Sery987 F.2d 1230, 1233 (6th Cir. 1993). Plaintiff then filed this timely
appeal.Cook v. Comm’r of Soc. Sed80 F.3d 432, 435 (6th Cir. 2007).

B. Evidence of Record

The evidence of record is adequately summarized in the ALJ's decision (P4Ag&D),
Plaintiff's Statement of Error@oc. 11),the Commissioner's memorandum in opposition (d&),
and Plaintiff's reply (doc. 3). The undersigned incorporates all of the foregoing and sets forth the

facts relevant to this appeal herein.

A. Standard of Review

The Court’s inquiry on a Social Security appeal is to determine (1) whether the ALJ’s non
disability finding is supported by substantial evidence, and (2) whether the ALdyehphe correct
legal criteria. 42 U.S.C. 8§ 405(dpwenv. Comm’r of Soc. Sect/8 F.3d 742,74346 (6th Cir. 2007).
In performing this review, the Court must consider the record as a wHelghner v. Mathew$74
F.2d 359, 362 (6th Cir. 1978).

Substantial evidence is “such relevant evidence as a reasonable mindcuégpitas atjuate

to support a conclusionRichardson v. Peraled02 U.S. 389, 401 (1971). When substantial evidence

2 Light work “involves lifting no more than 20 pounds at a time with frequtimg or carrying of
objects weighing up to 10 pounds” and “requires a good deal of walking or standing, ding st of
the time with some pushing and pulling of armegy controls.” 20 C.F.R. 816.%7(b). Sedentary work
“involves lifting no more than 10 pounds at a time and occasionally liftimguoying articles like docket
files, ledgers, and small tools. Although a sedentary job is defined as afeimolves gting, a certain
amount of walking and standing is often necessary in carrying out job d2te€.F.R. 8 4166¥(a).
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supports the ALJ’s denial of benefits, that finding must be affirmed, even if substardence also
exists in the record upon which the ALJ could have found Plaintiff didalBuxton v. Halter 246
F.3d 762, 772 (6th Cir. 2001). Thus, the ALJ has a “zone of choice’ within which he [or she] can act
without the fear of court interferenceld. at 773.

The second judicial inquiry- reviewingthe correctness of the ALJ’s legal analysisnay
result in reversal even if the ALJ’s decision is supported by substantiahegioethe recordRabbers
v. Comm’r of Soc. Sek82 F.3d 647, 651 (6th Cir. 2009). “[A] decision of the Commissioner will
not be upheld where the [Social Security Administration] fails to follow its own regugeand where
that error prejudices a claimant on the merits or deprives the claimant otansiabsight.” Bowen
478 F.3d at 746.

B. “Disability” Defined

To be eligible for disability benefits, a claimant must be under a “disalalgylefined by the
Social Security Act. 42 U.S.C. 8§ 423(d)(1)(A). Narrowed to its statutory meaning, a “disability
includes physical and/or mental impairments that are both “@igdéeterminable” and severe enough
to prevent a claimant from (1) performing his or her past job and (2) engaging in “substantial gainful
activity” that is available in the regional or national economids.

Administrative regulations require a frgep sequential evaluation for disability
determinations. 20 C.F.R.486.20(a)(4). Although a dispositive finding at any step ends the ALJ’'s
review, see Colvin v. Barnhard75 F.3d 727, 730 (6th Cir. 2007), the complete sequential review

poses five qu&tions:

1. Has the claimant engaged in substantial gainful actyity
2. Does the claimant suffer from one or more severe impairments?;
3. Do the claimant’s severe impairments, alone or in combination, meet or equal

the criteria of an impairment set forth in the Commissioner’s Listing of
Impairments (the “Listings”), 20 C.F.R. Subpart P, Appendix 1?;

4, Considering the claimant’'s RFC, can hesle perform his or her past relevant
work?, and
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5. Assuming the claimant can no longer perform his or her past relevantwork
and also considering the claimant’s age, education, past work experience, and
RFC -- do significant numbers of other jobs exist in the national economy
which the claimant can perform?
20 C.F.R. 8116.920(a)(4)see alsiMiller v. Comm’r of Soc. Sed 81 F. Supp.2d 816, 818 (S.D. Ohio
2001). A claimant bears the ultimate burden of establishing disability under the SooidlySect’s
definition. Key v. Comm’r of Soc. Se&09 F.3d 270, 274 (6th Cir. 1997).
I,

In her Statement of Errors, Plaintiff argues that the ALJ erred.Jrevaluatingher treating
source opinions(2) evaluating opinions of the state agenwntal healthreviewing physicians;3)
evaluating her credibility; and (4) adequately accounting for her obesity at eaebfdtag evaluatian
Doc. 11 at PagelD967. Agreeing with Plaintiff's first and secondassignmers of error, the
undersigned would direct the ALJ to consider her remaining arguments on remand.

Until March 27, 2017, “the Commissioner’s regulations [that apply to this appeal] eqidilis
a hierarchy of acceptable medical source opinionSpgll v. Comm’r of Soc. Seblo. 3:12cv-119,
2013 WL 372032, at *9 (S.D. Ohio Jan. 30, 2013). In descending order, these medical source opinions
are: (1) treaters; (2) examiners; and (3) record reviewdrsUnder the regulations themeffect the
opinions of treaters are @ied to the greatest deference because they “are likely to be . . . most able
to provide a detailed, longitudinal picture of [a claimant’s] medical impairfsleand may bring a
unique perspective to the medical evidence that cannot be obtained frdijetiie’e medical findings
alone or from reports of individual examinations[.]” 20 C.F.R. § 416.927(c)(2).

A treater’s opinion must be given “controlling weight” if “wallipported by medically
acceptable clinical and laboratory diagnostic techniques and . . . not inconsistertiewdther
substantial evidence in [the] case recorddRiccia v. Comm’r of Soc. Se&49 F. App’x 377, 384

(6th Cir. 2013). Even if a treater’s opinion is not entitled to controlliegit, “the ALJ must still

determine hownuch weight is appropriate by considering a number of factors, including the length of
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the treatment relationship and the frequency of examination, the nature and extentreatment
relationship, supportability of the opinion, consistency of the opinion with the record asea sl
any specialization of the treating physiciamlakley v. Comm’r of Soc. Seb81 F.3d 399, 406 (6th
Cir. 2009);see als®0 C.F.R. § 416.927(J).

After treaters, “[n]ext in the hierarchy are examining physiciangagdhologists, who often
see and examine claimants only onc8riell 2013 WL 372032, at *9.

Record reviewers are afforded the least deference and theseXammning physicians’
opinions are on the lowest rung of the hierarchy of medical source opinighsPut simply, “[t]he
regulations provide progressively more rigorous tests for weighing opinions as the tiesrbtte
source of the opinion and the individual [claimant] become wealkkeér (titing SSR 9&p, 1996 WL
374180, at *2 (July 2, 1996)). In the absence of a controlling treating sourcenp@ini ALJ must
“evaluate all medical opinions” with regard to the factors set forth in E(RC8416.927(c),.e.,
length of treatment history; consistency of the opinion with other evidence; supjpyrtait
specialty or expertise in the medical field related to the individual's impaifg)eWwalton v. Comm’r
of Soc. Se¢cNo. 97-2030, 1999 WL 506979, at *2 (6th Cir. June 7, 1999).

A. Treating Psychologist

Here, the record contains tlopinion of Plaintiff's treater Miriam Hoefflin, M.A, a
licensed psychologist in ti&ate of Ohio. PagelD 7189, 948. Ms. Hoefflin diagnosed Plaintiff

with recurrentmajor depressionand noted hediabetesasthma, and obesity. PagelD 716s.

3 In essence, “opinions of a treating source . . . must be analyzed undestapvprocess, with
care being taken not to conflate the stepSddle v. Comm’r of Soc. Se®No. 5:12cv-3071, 2013 WL
5173127, at *5 (N.D. Ohio Sept. 12, 2013). Initially, “the opinion must be examined to deterihise if
entitled to controlling weight” and “[o]nly if . . . the ALJ doaset give controlling weight to the treating
physician’s opinion is the opinion subjected to another analysis based particellars of” ® C.F.R.
§416.27. Id.
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Hoéefflin opined that Plaintifivas‘markedy” # limitedin a number of functional abilitigacluding

the ability to maintain social functioninthe ability to maintain attention and concentration for
extended periodghe ability to complete a normal workday and work wesakdthe ability to
interact appropriatejyaccept instructiongnd respond appropriately to criticism from supervisors.
PagelD 718. Ultimately, Ms. Hoefflin concluded that Plaintiff would be @h®seme than three
times a month due to her impairmenis.

In assessing Ms. Hoefflin’s opinion, the ALJ afforded it “limited weighRagelD 51. He
discounted the opinioafter concluding that an April 201%mental status examation of the
claimant‘was actually rather benign” atldlat“the claimant’s treatment records do not document
psychological symptoms consistent with a finding of total disability.” PagelD Hie ALJ
neglected to mention,olwever,thatas alicensed psychologistho had an “ongoing treatment
relationship” with Plaintiff, Ms. Hoefflins not onlyan “acceptable medical sourfebut, more
importantly a‘treating source.”20 C.F.R. 8§ 416.902, 416.91%rum v. Sullivan921 F.2d 642
645 (6th Cir. 1990Q)see Coldiron v. Comm’r of Sd8ec, 391 F. App’x 435, 442 (6th Cir. 2010).

The ALJ’s failure to explicitly acknowledge Ms. Hoefflin as a treating sourme
specifically decline to give her opinion controlling weigisterror. As noted by this Court on
numerous occasionsucha failure is grounds for reversdbecause itdeprives the Court of the
opportunity to meaningfully review whether [the ALJ] undertook the -stap inquiry’ required when
analyzing treating source opinionsMarks v. Colvin 201 F. Supp. 3d 870, 882 (S.D. Ohio 2016)

Hatton v. Comm’r of Soc. Sedlo. 3:18-CV-008, 2018 WL 4766963, at *4 (S.D. Ohio Oct. 3, 2018),

4 Whereas “mild” and “moderate” functional limitations are generally considereddisabling,”
see Sims v. Comm’r of Soc. S466 F. App’'x 977, 980 (6th Cir. 2011), “marked” and “extreme” limitations
are suggestivefalisability. See20 C.F.R. Pt. 416, Subpt. P, App. 1 § 12.00(@)pkford v. Sullivan942
F.2d 301, 307 (6th Cir. 1991).
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report and recommendation adoptéth. 3:18CV-8, 2018 WL 5084758 (S.D. Ohio Oct. 18, 2018)
Reese v. Commof Soc. Se¢No. 3:17#CV-283, 2018 W12381896, at *3 (S.D. Ohio May 25, 2018)

Moreover, while the ALJ assedthat Ms. Hoefflin’s opiniorwas inconsistent with treatment
records, he cigtto only one treatment record, whitte interprezd -- without explanation- as
“benign.” PagelD 51Yet, this examination note documents tRktintiff's “persistence to engage in,
other than simple tasks, of short duration... [is] impaired”; “she tires quickly ancdowasnlery
combined with her breathing problems”; “her mobility is limited because of her severaeght
and breathing problems as well as...foot problems”; she was “not able to do seriaifjsl®@nsental
calculations”; “she teared up on several sessions”; “she verbalizexyfeepeless and worthless”;
“she would have difficulty in social interactirishe would not be able...to be on her feet or walk
very much or stand for more than minimal periods of time”; andllfin@he was administered the
Beck Depression Inventory...which indicatedsevere level of depressionPagelD 42&7. In this
regard the ALJ’s conclusion- that Ms. Hoefflin’s examination of Plaintiff was “benign’represents
an impermissiblesubstitutionof the treating psychologist’opinion See Meece v. Barnhat92 F.
App’'x 456, 465 (6th Cir. 2006) (holding an ALJ “may not substitute his own medical judgment for
that of the treating physician where the opinion of the treating physician is suppprigee medical
evidence”).

TheALJ’s error is more glaringgthenconsidering that the only other treating opinion of record
lends support to Ms. Hoefflin’s opinionSpecifically, Jessica Marshall, D.O, Plaintiff's family
physcian, found that Plaintiff could stand for 15 minutes and sit for 60 minutes at oneviarkeonly
two hours per day, occasionally bend and stoop, and lift only five pounds. PagelD 720. Dr. Marshall
also concluded that Plaintiff hadignificant problems with anxiety and/or depression which would
markedly limither ability to withstand the stresses and pressure of ordinary work.” PagelD 721.

Additional error lies in the ALJ’s analysis of Dr. Marshall’s opinidrhe ALJ discourgdthis

treating opinioras“inconsistent with other medical evidence of recomndthout so much as a single
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citation to the recordPagelD 5QMays v. Comm’r of Soc. Sebdlo. 1:08cv-871, 2010 WL 5152595,
at *11(6th Cir. Nov. 8, 2010) (holding that where the ALJ did not cite to the record, “[tlhe ALJ failed
to sufficiently articulag his assessment of the evidence to assure the Court that he considered the
relevant record evidence and to enable the Court to trace the path of hiswgasdiie ALJ’s failure
to explain more, aside from this conclusory analysis, “denotes a lack of sulbbswidkance, even
where the conclusion of the ALJ may be justified based upon the reBtalleyv. Comm’r of Soc.
Se¢ 581 F.3d399, 407(6th Cir. 2009);see alsd~riend v. Comrir of Soc. Se¢.375 F. Appx 543,
551-52 (6th Cir. 2010) (holding that “it is not enough to dismiss a treating physician’s opinion as
‘incompatible’ with other evidence of record” in the absence of “some effort to identipteic
discrepancies and to explain why it is the treating physgiaonclusion ... gets the short end of the
stick”).

B. State Agencys Reviewing Physicians

The ALJ’s erroneous anthlanket rejection of the opinions written Byaintiff's treaersis
highlighted by theblithe scutiny he applied to the opinions of state agency’s record reviewing
physicians. PagelD 4950. Indeed, the entirety of the ALJ's analysis of theordreviewing
physicianswho opined on Plaintiff's physical impairments corsisbf one sentence summarily
concluding that their opinionsereafforded “great weight, as their recommendations are consistent
with the medical record.” PagelD 49. Worse, the opinions of the record reviewing pgystsolvere
granted “moderate weight” without any analysis at BthgelD 50 ALJs are prohibited from applying
greater scrutiny to the opinions of treating physicians tharneaters Gayheart v. Comin of Soc.
Sec, 710 F.3d 365, 379 (6th Cir. 2013).

Having failed to properly conduct a controlling weight analysighef treatingsource
opinions,and applying a lesser scrutiny to the #imating source opinionshe nondisability

finding by the ALJ here at issue must be reversed.



V.

When, as here, the ALJ's nalisability determination isunsupported by substantial
evidence, the Court must determine whether to reverse and remand the madtezddng or to
reverse and order the award of benefifhe Court has authority to affirm, modify or ezse the
Commissioner’s decision “with or without remanding the cause for rehearidg.”U.S.C.

§ 405(g);Melkonyan v. Sullivan501 U.S. 89, 100 (1991)Generally, benefits may be awarded
immediately “only if all essential factual isss have been resolved and the record adequately
establishes a plaintiff's entitlement to benefitffaucher v. Sec’y of Health & Human Senisi
F.3d 171, 176 (6th Cir. 19943re also Abbott v. SullivaB05 F.2d 918, 927 (6th Cir. 1990);
Varley v. Se'y of Health & Human Servs820F.2d 777, 782 (6th Cir. 1987). In this instance,
evidence of thability is not overwhelming, and a remand for further proceedsgscessary.

V.

IT IS THEREFORE RECOMMENDED THAT: (1) the Commissioner’s nedisability
finding be found unsupported by substantalidence, andREVERSED; (2) this matter be
REMANDED to the Commissioner under the Fourth Sentence of 42 U.S.C. § 405(g) for proceedings

consistent with this opinion; and (3)i$ ase beCLOSED.

Date: 6/24/2019 s/ Michael J. Newman
Michael J. Newman
United States Magistrate Judge




NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(b), any party may serve and file specific, written objections to
the proposed findings and recommendations wWiHMURTEEN days after being served with this
Report and Recommendation. This period is not extended by virfeedoR. Civ. P. 6(d) if served
on you by electronic means, such as via the Court's CM/ECF filing system. If, howev&tepart
and Recommendation was served upon you by mail, this deadline is exteBEENTEEN DAYS
by application of Fed. R. Civ. P. 6(d). Parties may seek an extension of the deadinelfeditions
by filing a motion for extension, which the Court may grant upon a showing of good cause.

Any objections filed shall specify the portions of the Report and Recommendatioredigect
and shall be accompanied by a memorandum of law in support of théimigeclf the Report and
Recommendation is based, in whole or in part, upon matters occurring of record at an oral hearing, the
objecting party shall promptly arrange for the transcription of the record, or such portions aif it as
parties may agree upon or the Magistrate Judge deems sufficiest thdeassigned District Judge
otherwise directs.

A party may respond to another party’s objections wigB@@JRTEEN days after beig served
with a copy thereof. As noted above, this period is not extended by virtue of Fed. R. Civ. P. 6(d) if
served on you by electronic means, such as via the Court's CM/ECF filing system. WNehavis
Report and Recommendation was served upon you by mail, this deadline is extStEENTEEN
DAYS by application of Fed. R. Civ. P. 6(d).

Failure to make objections in accordance with this procedure may forfeit rights @h. fpe
Thomas v. Ar474 U.S. 140, 1555 (1985);United States v. ¥iters 638 F.2d 947, 9490 (6th Cir.

1981).



