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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

JOSHUA LANDERS,
Petitioner, :  Case No. 3:18-cv-175

- VS - District Judge Walter H. Rice
Magistrate Judge Michael R. Merz

NORM ROBINSON, Warden,
London Correctional Institution

Respondent.

DECISION AND ORDER DENYING EXPANSION OF THE RECORD

This habeas corpus action is before tber€on Petitioner’s Motion to Expand the Record
to include the transcript of his first trial ¢dime charges at issuetims case (ECF No. 22).

Petitioner was indicted in June 2013 on foaunts of sexual misconduct. He was first
tried on the charges in September 2014, but thesin@dd in a mistrial because the jury could not
agree on a verdictState v. Landers, 2017-Ohio-1194 at § 6 (Ohio App®Dist. Mar. 31, 2017).

The second trial, which resulté&al the conviction at issue res occurred in November 201%d.
at 1 8.

Upon initial review of the Petition, the Magiste Judge ordered Respondent to file an
answer along with “those portionstbie state court record neededhtjudicate the case.” (Order
for Answer, ECF No. 3, PagelD 34.) Respondent filed the State Court Record (ECF Nc. 6) and
the transcript of the second trial (ECF Noo8)August 21-22, 2018. Despite taking an extension
to do so, Petitioner did not file a reply within the time allowed and only complained of the ebsence
of the first trial's transcript when filing Objections two months later (ECF No. 15).
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The Magistrate Judge learned from thejedtions that Respondent had not served
Petitioner with the semd trial's transcript @d ordered the State to do so (ECF No. 17),
withdrawing the Report and RecommendationslimiaPetitioner time to file a reply with the
benefit of the transcript (ECF No. 19). The Sthtayever, was not orderedfite the first trial’s
transcript or furnish it to Petitioner becaute has made no argument why that transcript is
necessary, but only a conclusory allegation thet” (ECF No. 19, PagelD 809.) The instant
Motion is Petitioner’s effd at supplying reasoris.

Petitioner argues the first trial’s transcript is necessary to show that the “other bad act”
evidence presented only in thexend trial was the only evidenceaddition to what was presented
in the first trial and that additional evidend&d not warrant removindgrom the jury “the
opportunity to base Petitioner’s guilt, or innocenpen the lesser include [sic] offense charge of
Attempted Anal Rape — Count 4.” (ECF No. 22, PagelD 828.)

Second, Landers argues the tfitsal’s transcriptwill enable him “to prove that the
Prosecutor did knowingly present perjured or fadation [sic] testimony during the Trial . . ., as
the Petitioner believes the Transcripts will shoat tihe victim’s testimony was inconsistent, and
contradicted by the two other St withesses during the First Tirfa(ECF No. 22, PagelD 828.)

Third, the first trial’s transcript, Petitionelaims, will provide him “the opportunity to
prove that Trial Counsel was Ineffective for fagito impeach the victim’s testimony during the

Second Trial, pursuant to [Ohio] Evid. R. 616(C) and Evid. R. 613(/&).’at PagelD 829.

! petitioner’s Reply to Order to Provide Transcript or Cor@mtificate of Service (ECF No. 20) is a verbatim copy
of the Motion to Expand except for the sentence on PagEmwhich reads, “Additionally the First Trial Transcripts
will enable Petitioner to demonstrate that the Trial Cdstdfe and Defense Counsel were all full [sic] aware that
Count 3 and Count 4, were to be considered the same offense for Double Jeopaatipi®Fot
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Fourth, having the first trial’'s transcriptill enable proving Petitioner’'s claims of
ineffective assistance of appellatunsel for not raising (1) inefttive assistance trial counsel
on appeal and (2) prosecutorial misconducpfesenting false or perjured testimoriyl.

Fifth, because the DNA evidence presented at thigtfial will be seen from the transcripts
to be the same as was presented at the seconthisdiabeas court will see the state courts erred
in relying on the victim’s “plain and obvious imesistent, and strongly contradicted testimony.”
Id. at PagelD 829.

Sixth, the first trial’s transcript will showhe “other bad act” evidence presented at the
second trial was used to demonstrate bad character and was prejudicial because, without it, the

evidence was insufficient to suppodnwiction on any of the chargehd.

Analysis

The Magistrate Judge concledéhat expansion of the redoto add the first trial’'s
transcript is not necessary foloper adjudication of this case.

Landers was tried twice on the same four-candictment. The first time his counsel
achieved a hung jury on all four counts. Theand time his counsel achieved acquittal on three
of the four counts. The theme running through Landers’ Motion seems to be that, had the second
trial involved the same evidencetas first, the second jury wouddso have beennable to reach
any guilty verdict.

But this reasoning misses the impact of a mistrial. Jeopardy within the meaning of the
Double Jeopardy Clause “attachedien a trial jury is swornMartinez v. Illinois, 572 U.S. 833

(2014); Crist v. Bretz, 437 U.S. 28 (1978). But that jeoparidydissolved when a mistrial is



declared, especially where, agdvea defendant makes no objectiothe declaratiof mistrial.
Once a mistrial has been dectiraeither side is barred at aend trial from introducing new or
different evidence or making different argumentadeed, it would be #&oolish litigant who,
having failed to persuade a first jury, made tterapt to improve his or her case the second time
around. That is clearly what the prosecutortdice with the “other bad acts” evidence.

Once a mistrial is declared, what the firsyjdid or did not do becomes irrelevant to the
constitutionality of conviction by a second jurnfven tentative decisionsf a first jury may
become irrelevant if, instead déclaring a mistrial, the judge instructs the jury to try harder to
reach agreement and they eventually do.Blweford v. Arkansas, 566 U.S. 599 (2012), the
Supreme Court decided that ayjig report that it had decideabainst capital and first degree
murder but was deadlocked on manslaughter digpremtlude a mistrial and retrial on those two
charges when the jury hung somewhat later.

Petitioner's Motion to Expand must be decideghinst this basic sef principles about
mistrials and the Grounds for Réllee actually pleads which are:

Ground One: Petitioner’s right of Double Jeopardy was violated,
as guaranteed by the 5th and 1Athendment [sic], United States
Constitution, because Trial Courtagited State’s Rule 29 motion to
dismiss Count 4-Attempted Anal Rape, and failed to terminate
prosecution against Petitioner Gount 3-Anal Rape charge.

Ground Two: Petitioner was deprived oight to Due Process of
Law and a Fair Trial, as guaranteed by the 5th and 14th Amendment
[sic], United States Constitution, where the Trial Court granted the
State’s Rule 29 motion at therclusion of its case in chief.

Ground Three: Petitioner was deprived afjht to Due Process, as
guaranteed by the 5th and 14th émdment [sic], United States
Constitution, where Trial Court denied Defense motion for lesser

included offense instruction of fe&mpted Anal Rape for Count 3
Anal Rape Charge.



Ground Four: Petitioner was deprived of right to Due Process, as
guaranteed by the 5th and 14th émdment [sic], United States
Constitution, as State’s evidence insufficient to support conviction.
Ground Five: Petitioner was deprived of right to Effective
Assistance of Trial and Appellate Counsel, as guaranteed by the 6th
Amendment of the United States Constitution, by Counsel’s failure
to bring constitutional issues toettState’s Courts [sic] attention,
that resulted in the wrongfabnviction of an innocent man.
Ground Six: Petitioner was deprived of right to Due Process of
Law and Fair Trial, as guaranteed by the 5th and 14th Amendment
[sic], United States Constitution, due to Trial Court’s permitting the
State to introduce “other acts” testimony.

(Petition, ECF No. 1, PagelD 5-14.)

Petitioner claims the first tiia transcript will assist hinin proving each of his Grounds
for Relief (ECF No. 22, PagelD 828).

The first trial’'s transcript is of no aswith respect to Ground One (Double Jeopeardy)
because that claim is procedurallgfaulted: it was never fairly presented to the Ohio courts as a
double jeopardy claim.

Ground Two asserts a denial of due processfair trial when theéstate dismissed Count
4 at the conclusion of its case. Nothing in the first trial’s transcript is argued to be relevant to this
claim. The claim was argued ihe Petition as an infringement of Landers’ right to grand jury
indictment by way of constructive amendment. ®hemo federal right tgrand jury indictment
applicable to the StatesGerstein v. Pugh, 420 U.S. 103 (1975Branzburg v. Hayes,408 U.S.
665, 687-88 n.25 (1972Hurtado v. California, 110 U.S. 516 (1884). No Supreme Court case
law clearly establishes that a defendant’s corigdital rights are denied iany way when a court
dismisses a charge with prejudice without ereuiring the defendaid present evidence.

In Ground Three Petitioner complains of thduf@ of the trial judge to give a lesser

included offense instruction on the anal rape codurtie first trial’s transcript has no probative



value with respect to this claim because thereoigonstitutional requirement to give a lesser
included offense instruction in a non-capital caGampbell v. Coyle, 260 F.3d 531, 541 {&Cir.
2001);Bagby v. Sowders, 894 F.2d 792, 795-97 {&ir. 1990).

Ground Four is an insufficient evidence claim undsakson v. Virginia, 443 U.S. 307
(1979). Landers argues tketire inconsistencies between the enak presented in the first trial
and that presented in the second. Any such inst@meies that were demonstrated to the second
jury were for that jury to resolve. Inconsiscies the second juryddnot hear about are not
relevant to the sufficiency dhe evidence to suppoits verdict. But imonsistencies between
witnesses and even within the testimony oé avitness are not uncommon. The Due Process
Clause does not require even that all the evidence presented in one trial be perfectly consistent. In
any event, the first trial’s transcript would not assist Petitioner in demonstrating that there were
inconsistencies in the witnessésstimony in tie second trial.

In his Fifth Ground for Relief, Landers asserieffective assistana# trial counsel and
ineffective assistance appellate counsel.

The first ineffective assistaa of trial counsel sub-clains failure to object to the
prosecutor’s misconduct in presenting or failing toect perjured testimony. To prove this claim,
Landers would have to show that (1) a wisésstified falsely, (2) the prosecutor knew the
testimony was false, and (3) Rieher’s trial attorney also knew the testimony was false.
Presumably, Landers is claiming the victim’stimony of sexual misconduct is false, because he
claims to be innocent. But he points to nothimghe record that proves the victim was lying,
much less proof the prosecutor knew it was fatsk léis own attorney knethat the prosecutor
knew that. The first trial’s transcript coulddanothing of value on this question. The other two

sub-claims of ineffective assistance of trial coudsehot relate at all to what happened in the first



trial.

Any claim of ineffective assistance of apjpte counsel is procedurally defaulted by
Landers’ failure to appeal to the Ohio Supre@murt from the Second Drstt's denial of his
application to reopen under Ohio R. App. P. 26(B).

In Ground Six Landers claims constitutionaioe in the admission of the “other bad acts”
evidence. The first trial's transcript wouithow that no such other bad acts evidence was
introduced at the first trial. But that diffei@nbetween the two trials is recognized on the very
face of the Second District’'s decision on direppeal. It noted: “A jury trial was held in
September 2014, and resulted in a hung jury. Suiesdly, the State filedotice that it intended
to use evidence of Landers’ prior bad actState v. Landers, 2017-Ohio-1194, at 11 6-7 (Ohio
App. 29 Dist. 2017). The first trial’s émscript is not needed to shtivat the other bad acts proved
at the second trial were not presented in the first trial.

Other purposes for which Petitioner seeks the first trial’s transcript are not related to any
viable ground for relief. He asse he need the transcript eosv prosecutorial misconduct (ECF
No. 22, PagelD 828), but he has not plead@doaecutorial misconduct ground for relief. His
claims of ineffective assistance of trial couresedl ineffective assistanoé appellate counsel for
failure to object to prosecutorial stionduct are procedurally defaulted.

He has not pleaded an ineffiwe assistance of trial counsdhim for failure to impeach
the victim. In any event, that claim is belibg the record; the Secomistrict recognized the
victim “was cross-examined about her testimonyhat prior trial, whereshe said that Landers’
penis was inside her ‘all the way.l"anders, supra, at { 79, n.2 (copy at&e Court Record, ECF
No. 6, PagelD 135).

Petitioner wants the first trial’s transcriptshow the DNA evidence was the same at both



trials (ECF No. 22, PagelD 829)gain, the State does naintest this point. The Second District
found the DNA evidence was “not as strong as in some cak#sat J 97. The weakness of the
evidence supports a manifest weight of #dence claim, which was Landers’ Fourth
Assignment of Error on direct appeddl. at  91. But a claim that andéct is againsthe manifest
weight does not state a claim unéederal constitutional lawdohnson v. Havener, 534 F.2d 1232,
1234 (& Cir. 1986). The federal claim related teetiveight of the evidence is that it was
insufficient to convict. That the first jury hebthe same DNA evidence as the second would not
show there was insufficient evidence at the second trial.

In sum, because the first trial’s transcriggudd not assist the Court deciding this case,

Petitioner’'s Motion to Expand the Recordmnalude that transcript is DENIED.

November 15, 2018.

s Michael R. Merz
United StatesMagistrateJudge



