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UNITED STATESDISTRICT COURT
SOUTHERNDISTRICT OF OHIO
WESTERNDIVISION AT DAYTON

KAREN MCAFEE,
Plaintiff, CaseNo. 3:19¢v-125
VS.
COMMISSIONEROF SOCIAL SECURITY, MagistrateJudgeMichael J. Newman

(ConsentCase)
Defendant.

DECISION AND ENTRY: (1) REVERSING THE NON-DISABILITY FINDING AT
ISSUE AS UNSUPPORTEDBY SUBSTANTIAL EVIDENCE; (2) REMANDING THIS
MATTER TO THE COMMISSIONER UNDER THE FOURTH SENTENCE OF 42
U.S.C.§ 405(g)FOR AN IMMEDIATE AWARD OF BENEFIT S; AND (3)
TERMINATING THIS CASE ON THE COURT’S DOCKET

This is a Social Security disability benefits appeftissue is whether the Administrative
Law Judge (“ALJ") erred in finding Plaintiff not “disabled” and therefonentitled to Disability
Insurance Benefits (“DIB”). This case is before the Court upon Plairgiftatement of Errors
(doc. 10, the Commissionés memorandum in opposition (do@)1Plaintiff's reply(doc. 14)

the administrative record (da®),! andthe record as a whole.

A. Procedural History
In 2009, Plaintiff filed for DIB alleging a disability onset daté July 1, 2006 PagelD

157. In that applicationPlaintiff claimeddisability as a result of a number of alleged impairments

! Hereatfter, citations to thelectronically filedrecord will refer only to the PagelD number.
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including, inter alia, adepressive disordéanda generalize@nxiety disorder PagelD49, 878
1262.

After aninitial denial of her application, Plaintiff received a hearing before Rhgodoe
Grippoon April 16, 2012. PagelD64-90. ALJ Grippoissued a written decision on August, 17
2012, finding Plaintiff not disabled.PagelD46-57. On appeal ALJ Grippo’s non-disability
finding was affirmedy the Court McAfee v. ColvinNo. 3:14CV-005, 2015 WL 350592 (S.D.
Ohio Jan. 23, 2015)eport and recommendation adopiétb. 3:14CV-005, 2015 WL 796823
(S.D. Ohio Feb. 25, 2015 hereafter, whild?laintiff’s appeabf that decision was pendimgthe
Sixth Circuit this Court granted the partiesiotion for an indicative rulingnder Fed. R. Civ. P.
62.1,and the case was remanded for further proceediNig®Afee No. 3:14CV-005, ECF. No.
22 (S.D. Ohio May 22, 20153ge alsaMicAfee vComm’r of Soc. SedNo. 153372 (6th Cir. Juyl
8, 2015)

Onthis firstremandPlaintiff received a hearing before AElizabethMotta on February
3, 2016. PagelD902-31. ALJ Mottaissued a written decision diay 20, 2016 finding Plaintiff
not disabled. PagelD873-94. Plaintiff appealed thenondisability finding and this Court
remanded the case the Commissionéior further proceeding$.McAfee v. BerryhillNo. 3:16-
CV-372, 2017 WL 3404775, aB{S.D. Ohio Aug. 9, 2017)yeport and recommendation adopted

in part, rejected in paytNo. 3:16CV-372, 2017 WL 4247978 (S.D. Ohio Sept. 25, 2017)

2 The terms depressive disorder and affective disorder are used interchangealgpdut the
record in this caseSeeColeman v. SauyNo. CV 180325MU, 2019 WL 4576271, at *3 (S.D. Ala. Sept.
20, 2019){inding “[t]he Courts review of a number of sourcesonfirms that the terrraffectivedisorder’
does indeed encompdssajordepressive disordenyith and without psychotic symptoff)s

3 Significantly, theMagistrate Judge based on the recordisting three years agerecommended
this case be remanded “for payment of benefitd¢Afee v. Berryhill No. 3:16CV-372, 2017 WL
3404775, at 8 (S.D. Ohio Aug. 9, 2017)eport and recommendation adopted in part, rejected in, ot
3:16-CV-372, 2017 WL 4247978 (S.D. Ohio Sept. 25, 201The Commissionehowever,objected to
such recommendation and, upord@ novoreview, the District Judge sustained the Commissitser
objectionand remanded this caseresolve an issue of fact regarding the medical evidéngleAfee No.
3:16-CV-372, 2017 WL 4247978, at *1 (S.D. Ohio Sept. 25, 2017).
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On her second administrativemand Plaintiff received a hearingpefore ALJ Gregory
Kenyon (hereafter, “ALJ"pn November 6, 2018PagelD 193-321. The ALJ issued a written
decision on January 28, 2019, finding Plaintiff not disabledgelD 1252. Specifically, the
ALJ determinedhat Plaintiff retained thRFC:

[Tlo perform a full range of work ... subject to the following

non[]exertional limitationg4] (1) no climbing of ladders, ropes, or

scaffolds; (2) no work around hazards such as unprotected heights

or dangerous machinery; (3) limited to performingskilled,

simple, repetitive tasks; (4) no more than occasional contact with

co-workers and supervisors; (5) no public contact; (6) no duties

involving teamwork or tandem tasks; (7) no closevdr-the-

shoulder) supervision; (8) no fagiaced production work or jobs

involving strict production quotagand] (9) limited to performing

jobs involving very little, if any, change in duties or work routine

from one day to the next.
PagelD 1277.At Step Five, theALJ concludedthat, based oher RFC, “there were jobs that
existed in significant numbers in the national economy[Biaintiff] could have performed Id.
Thereafter, becaus® exceptions were file@nd the Appeals Council did not otherwise assume
jurisdiction, the ALJs nondisability finding became the final administrative decision of the
Commissioner. 20 C.F.R. § 404.984(d); Bray v. Chater No. 965226, 1996 WL 549773, at *1
(6th Cir. Sept. 26, 1996}t is this decisionwhich is now before the Court for revieBeePagelD
157.

B. Evidenceof Record

The evidence of record is adequately summatizéae ALJs decision (PagelD 12582),

Plaintiff's Statement of Error$@agelD 215482), the Commissionés memorandum iropposition

4 Nonexertional limitations affect an individugl“ability to meet the demands jobs other than the
strength demands...” 20 C.F.R. 84969(c)(1). Some examples of nonexertional limitations include
difficulty functioning due to nervousness, anxiousness, or depression, difficulty miaigtattention or
concentrating, and difficulty understanding or remembering detailed instruct®ds.CF.R.

8§ 404969(c)(1)(ix(iii).
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(PagelD 2187207), andPlaintiff' sreply (PagelD 2208L6). The undersigned incorporates all
the foregoing and sets forth the facts relevant to this appeal herein.
.

A. Standard of Review

The Courts inquiry on a Socigbecurity appeal is to determine (1) whether the’ Alnbn
disability finding is supported by substantial evidence, and (2) whether the ALJ ethphaye
correct legal criteria. 42 U.S.C. § 405(Bpwenv. Comnir of Soc. Sec478 F.3d 742,7486
(6th Cir.2007). In performing this review, the Court must consider the record as a \Wieplener
v. Mathews574 F.2d 359, 362 (6th Cir. 1978).

Substantial evidence is “such relevant evidence as a reasonable mind might accept as
adequate to support a conclusio Richardson v. Peraleg}02 U.S. 389, 401 (1971). When
substantial evidence supports the A_denial of benefits, that finding must be affirmed, even if
substantial evidence also exists in the record upon which the ALJ could have founidf Plaint
disabled. Buxton v. Halter 246 F.3d 762, 772 (6th Cir. 2001). Thus, the ALJ haz@né of
choicé within which he [or she] can act without the fear of court interferenick At 773.

The second judicial inquiry reviewing the correctness of the At legal analysis- may
result in reversal even if the Alsldecision is supported by substantial evidence in the record.
Rabbers v. Comm of Soc. Se¢.582 F.3d 647, 651 (6th Cir. 2009). “[A] decision of the
Commissioner will not be upheld where the [Bb&ecurity Administration] fails to follow its
own regulations and where that error prejudices a claimant on the meritsigesiéipe claimant
of a substantial right. " Bowen 478 F.3d at 746.

B. “Disability” Defined

To be eligible for disability benefits, a claimant must be under a “disabilitgefsed by

the Social Security Act. 42 U.S.C. § 423(d)(1)(A). Narrowed to atutstry meaning, a



“disability” includes physical and/or mental impairments that are botdically determinable”
and severe enough to prevent a claimant from (1) performing his or her past job and (2) engaging
in “substantial gainful activity” that is available in the regional or national en@w® Id.

Administrative regulations require avé-step sequential evaluation for disability
determinations. 20 C.F.R. 8 404.1520(a)(4). Although a dispositive finding at any stepesnds t
ALJ’s review,see Colvin v. Barnhard75 F.3d 727, 730 (6th Cir. 2007), the complete sequential

review poses ¥Yie questions:

1. Has the claimant engaged in substantial gainful activity?;
2. Does the claimant suffer from one or more severe impairments?;
3. Do the claimaris severe impairments, alone or in combination, meet or

equal the criteria of an impairment set fortlthe Commissionés Listing
of Impairments (the “Listings”), 20 C.F.R. Subpart P, Appendix 1?;

4. Considering the claimargt RFC, can he or she perform his or her past
relevant work?; and

5. Assuming the claimant can no longer perform his or herrpbestant work
-- and also considering the claimanéage, education, past work experience,
and RFC-- do significant numbers of other jobs exist in the national
economy which the claimant can perform?
20 C.F.R. § 404.1520(a)(dee alsaMiller v. Commr of Soc. Secl81 F. Supp.2d 816, 818 (S.D.
Ohio 2001). A claimant bears the ultimate burden of establishing disability under the Social
Security Acts definition. Key v. Comnr of Soc. Se¢109 F.3d 270, 274 (6th Cir. 1997)
1.
In herStatement of Errorsn which she raises ten arguments on apgaintiff contends,
among other argumentat the ALJerredby failing to: (1) abide by this Cour$ priorRemand
Order, (2) properly evaluate the opinion of treatipgychiatrist Vicky Moody, D.O. in accordance

with Social Securityregulations (including using IGbal Assessment of Functioning (“GAF”)

scores to discreditDr. Moodys opinion} (3) make reasonablend supporteéindings regarding



her activities of daily livingand efforts to obtain employment; @pply thefive-stepsequential
evaluation procest the medical evidence and testimony at issuel (5 give appropriate
consideration to the testimony ltge Vocational Exper (“VE”). PagelD2165-78. This last
argument is dispositive.

At Step Five, the burden shifts to the ALJ to demonstrate that Plaintiff céormpex
significant number of jobim the national economy20 C.F.R. § 84.920(b)¢g); see alscCruse v.
Commr of Soc. Se¢502 F.3d 53, 539 (6th Cir. 2007)jones v. Commof Soc. Sec336 F.3d
469, 474 (6th Cir. 2003}the claimant bears the burden of proof through Step Four; at Step Five,
the burden shifts to the Commissioner). The Commissioner must make a finding “supported by
sulstantial evidence that [Plaintifff has the vocational qualifications to perfspercific
jobs.” Howard v. Comnr of Soc. Se¢.276 F.3d 235, 238 (6th Cir. 200@)ternal citation
omitted). In formulating the RFC, the ALJ need incorporate only those liomsathat he or she
accepts as credibleseeCasey v. Sec. of Health and Human SeB&7 F.2d 1230, 1235 (6th Cir.
1993).

Here, the RFC determined by the Abrgcludesclose (over-the-shouldel) supervision”
and prohibitsPlaintiff from engaging in‘teamwork ortandemtasks.” PagelD1277. At the
administrativenearing, the ALJ posed hypotheticals to the VE about the types of jobs available to
such an individuaPagelD 1317 According to the VE, such an individual could perfori® 00
jobs in the national economy, such as a mold stripper, hand packager, and box Paegelér
1316-17.

On crossexamination, the VE clarified that thaseskilledjobs do, however, require some
type of training or probationary period, where “certainly there would be close proximitgltova
workerin the days of training for a positidn PagelD 1319.The VE concededafter additional

guestioning under oath,ahan individual (such as Plaintiffwho could not withstand argtose



over-the-shoulder supervisiamould not be able toomplete he probationary period of thetggpes
of jobs. Id. Accordingly,on this basis alonghe Court findsthe ALJs non-disability finding
unsupported by substantial eviden&eege.g, McLaughlin v. Comrm of Soc. Se¢No. 3:17CV-
424, 2019 WL 125761, at *3 (S.D. Ohio Jan. 8, 20&)prt and recommendation adopiedb.
3:17-CV-424, 2019 WL 1902749 (S.D. Ohio Apr. 29, 20f#)ding thatthe ALJs nondisability
finding was unsupported by substantial evidengbere the VE testified that Plaintif RFC
precluded completion dahe probationary period Further,because an individual with Plainti¢f
RFC could not perform jobs that exist in the national econtimeyrecord adequately establishes
Plaintiff' s entitlement to benefits.Faucher v. Séy of Health & Human Serysl7 F.3d 171, 176
(6th Cir. 1994)see also id

Even assumingarguendo that ambiguity exisied with regard to the VE testimony--
which it does not- Plaintiff is nevertheless entitled to an immediate award of benefits because
evidence oherdisability is strong and contrary evidence is weAkcord Faucheratid. First,
the medical opinions of evidenatrongly supporta disability finding in this ndance See
LaRiccia v. Commm of Soc. Se¢c549 F. Appx 377, 384 (6th Cir. 2013)inding atreateis opinion
must be given “controlling weight” if “welsupported by medically acceptable clinical and
laboratory diagnostic techniques and . . . not inconsistent with the other substantiateude
[the] case recof)l. Here,Plaintiff's treating psychiatriddbr. Moody opinedthat Plaintiff has a
“pattern of decompensating quickly under strasd becoming incapable of functioning even at a
basic levebf self[-]card,]” and such patternrfdicates an inability to maintain normal mood [and]
functioning on a sustained basis [that] would make it difficult to maintain empldyniagelD
662-63. Additionally, treating psychiatrist E.C.ongg, Ill, M.D. -- who did not provide an treating
source opinion- statesin his treatmennotesthat Plaintiffis “easily undone and is unable to

work.” PagelD 838. He further opined thsgle gets very moody and anxious when asked to do



new tasks, meet othérexpectations, and meet new peopévidencing]three strikes against
ready employability.”Id.

Next, the conclusionsf Plaintiff’ s treatergare supported blyerobjective medical records,
which provide strong support of disabilitfore specifically, Plaintifs treatment notes indicate
a long history-- dating back to 2006- of increases iersymptoms and decreases in her ability
to function due to her imranents PagelD328-31 336337, 348,398, 404-06, 417-18, 472-73,
489,519, 525527, 531, 533, 53K76, 580,622, 667,740, 744,74647, 756 773, 785-86, 794
850. In addition, Plaintifiwas hospitalizeébllowing severe symptoms related‘tecurrent major
depression’(PagelD 313l7); she wagaken to the emergency rodater that same montior
treatment of severe distress, anxiety, and agitdfagelD 31112); shortly thereafter ke was
admitted to the hospitebecause ofuicidal ideatons (PagelD 298-308) and she was later
hospitalizedollowing a panic attackPagelD 783815).

Finally, theCourt notes the unusual circumstances of this case: its-agere thanl0
years old-- together with three unsound ALJ decisions, some of which the Commissioner
conceded included error requiring reversal. Given these circumstances and ot str
uncontroverted evidence of record in support of a finding of disability, there is no just teas
further delay this matter for even more administrative proced@eeGentry v. Comm of Soc.
Sec, 741 F.3d 708, 730 (6th Cir. 2014) (remandan&ocial Security disability appeal for an
immediate award ofbenefits after two remandsné three administrative hearingsge
alsoBenecke v. Barnhgr879 F.3d 587, 595 (9th Cir. 2004) (“Allowing the Commissioner to
decide the issue again would create an unfeads we win; tails, let play agaihsystem of
disability benefits adjudicaiin”); Randall v. Sullivan956 F.2d 105, 109 (5th Cir. 1992) (“Because
of the medical record, we think it unconscionable to remand this-gegirbld case to the

Secretary for further review”).



V.

For the foregoing reasons: (1etALJ s nondisability finding is found unsupported by
substantial evidence, aREVERSED; (2) this matter iREMANDED to the Commissioner
under the Fourth Sentence of 42 U.S.C. § 405(g) for an immediate award ofshemelfi(3) tis
case iISTERMINATED on thedocket.

IT IS SO ORDERED.

Date: Septembef9, 2020 s/Michael J. Newman
Michael J. Newman
United States Magistrate Judge




