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IN THE UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF OKLAHOMA

KENNETH EUGENE BARRETT, )

Petitioner/Defendant, ) )
VS. ; Case No. 09-CIV-105-JHP
UNITED STATES OF AMERICA, ))

Respondent/Plaintiff. : )

OPINION AND ORDER

This is a proceeding initiated by the above-named petitioner by filing a Motion for
Collateral Relief, to Vacate, Set Aside, or Correct Sentence, and for a New Trial. The motion
to vacate conviction and sentence is brought pursuant to 28 U.S.C. § 2255. The government
has filed a response by and through the United States Department of Justice and the United
States Attorney for the Eastern District of Oklahoma. On July 1, 2010, the petitioner filed
his reply.

Petitioner has expanded the record in this case to voluminous proportions. He has
filed multiple amendments to the motion and exhibits in support thereof. Additionally, on
March 16, 2012, three years after the statute of limitations expired herein, the petitioner
sought leave to supplement his motion filing in excess of 500 more pages of pleadings. On
June 20, 2012 this court denied the petitioner’'s motion to suppleBemboc. # 210. This
court has, however, reviewed the relevaat tourt records associated with Case No. CR-

04-115-JHP, including pleadings, pretrial and trial transcripts as well as all of the pleadings
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and exhibits filed by the petitioner and the government herein. The records reflect the
petitioner was named in a three-count indictment on November 9, 2004 and a three-count
superseding indictment on lreiary 9, 2005. Theuperseding indictment charged the
petitioner with Count I: using and carrying @&frm during and in relation to drug trafficking
crimes and possessing a firearm in furtherance of such drug trafficking offenses, resulting
in death, in violation of 18 U.S.C. 8§ 92)(®)(A) and (j); Countl: using and carrying a
firearm during and in relation to a crime of violence and possessing a firearm in furtherance
of such crime of violence, in violation of 18 U.S.C. 8§ 924(c)(1)(A) and (j); and Count lll,
intentionally killing, during the commission of a drug trafficking crime, a state law
enforcement officer, engaged in the performance of his official duties, in violation of 21
U.S.C. § 848(e)(1)(B). On February 15, 2005, the government gave notice of its intention
to seek the death penalty on all three counts of the superseding indictment.

On September 12-16, 2005, the court conducted individual juror death qualification
proceedings. Thereafter, on September 26, 2005, the jury trial was commenced. Following
presentation of evidence during the first stage of trial, on November 4, 2005, the jury
returned verdicts finding the defendant guilty on all three counts. On November 9, 2005, the
second stage of trial commenced. On November 17, 2005, the jury returned verdicts of Life

in prison without the possibility of release on Counts | and Il and a death sentence on Count

!Doc. Nos. 59 and 60 filed in Case No. 04-CR-115-JHP. Atéu references to documefiited in the criminal case
shall be referred to as “Cr. Doc.” Refeces to documents contained in the civilecalsall be referred to as “Doc.” All pag
number references to documents containiginvthe civil case are tthe page numbers assigned®yI/ECF as opposed to the
page number printed at the bottom of the documents.



[lIl. On December 19, 2005, the defendant was sentenced in accordance with the jury
verdicts. The court ordered the sentences to run consecutively. Additionally, the defendant
was ordered to pay a special assessmefildd on each count for a total assessment of
$300.

Following his conviction, the defendant filed a direct appeal. The following issues
were raised on appeal:

1. The district court committed error in denying the motion to suppress

because the warrant: a) did not satisfy Oklahoma standards for a nighttime

warrant; b) did not satisfy Oklahoma standards regarding executing officers;

c) did not comply with Fed.R.Crim.P. 41; and, d) should have been suppressed

on double jeopardy grounds.

2. The indictment was insufficient for failure to set forth elements of predicate
offenses; improperly charged multipléces; and improperly joined defenses.

3. The district court erred in admitting improper victim impact evidence.

4. Juror misconduct occurring during the trial resulted in the deprivation of the
defendant’s Fifth, Sixth, and Eighth Amendment rights.

5. The government violatdghatson

6. The federal death penalty scheme is unconstitutional and violated the
defendant’s rights to due proces8fgnendment right to a jury trial; and the

8" Amendment prohibition against cruel and unusual punishment.

7. The “intent to kill” aggravating factor was unconstitutional.

8. There was insufficient evidence of an intent to kill.

9. The government failed to timely disclose the names of its witnesses.

10. The district court erred in failing to dismiss the indictment based on
double jeopardy, collateral estoppel and the statute of limitations.



11. The district court erred in failing to follow the “Petite policy.”

12. Cumulative errors occurring at trial deprived the defendant of a fair trial.

After considering each of these issues, the Tenth Circuit Court of Appeals affirmed
the defendant’s convictionUnited States v. Barret496 F.3d 1079 (f0Cir. 2007),cert.
denied 128 S.Ct. 1646, 170 L.Ed.2d 359 (2008).
I. Procedural History of this Action

On March 19, 2008, two days after the United States Supreme Courtciemiechri
from his direct appeal, the defendant filed a Motion for Appointment of Counsel to Pursue
Post-Conviction Remedies, and Memorandum of Law in Support in the underlying criminal
action, which this court construed as a Motion for Substitution of Cotin¥kereafter, on
March 27, 2008, this court appointed David B. Autry as lead counsel and the Federal
Defender for the Eastern District of California, Capital Habeas Unit as co-counsel for the
purpose of “pursuing any and all available post-conviction remedies, including the
investigation, preparation and prosecution of a motion for post-conviction relief pursuant to
28 U.S.C. § 2255 The order of appointment directed the Court Clerk to note the
substitution of these attorneys as counsel of record upon the filing of their entries of
appearance. The order also directed Mr. Autry to obtain a complete copy of the record

below and on appeal within fifteen (15) days of appointment. In the event any delays were

2Certiorari was denied on March 17, 2008.
3
Cr. Doc. 370.

“cr. Doc. 371, at p. 1.



encountered, counsel were directed to make the court aware of those delays. Further, Mr.
Autry was instructed to submit his proposed litigation budget to the assigned magistrate
judge within twenty (20) days after appointment.

On April 2 and 3, 2008, counsel filed their entries of appearamcethe clerk entered
a minute order showing the substitution of counsel of record had océu®eadApril 16,

2008, Mr. Autry filedex partehis proposed preliminary litigation budget which the
magistrate judge, by minute order on April 22, 2008, recommended be approved. The
magistrate judge further recommended that the court’s sealed order dated March 27, 2008
should govern the payment for costs and attorneys”f&dss court formally adopted the
magistrate judge’s recommendation by written order on July 3,%2008.

On February 9, 2009, the petitioner’s counsel filed an Emergency Motion requesting
this court to toll the statute of limitatioRsOn February 11, 2009, a hearing was held on the
petitioner's motion. Although the parties were given additional time to submit authorities
to the court in support of their motion, the court intimated that it was not comfortable tolling
the statute, because of the implications if a reviewing court later held that the statute of

limitations should not have been tolled, and advised counsel they should be prepared to

5See Cr. Docs. 372 and 373, respectively.
®cr. Doc. 374.

7

Cr. Doc. 376.

8

Cr. Doc. 377.

%cr. Doc. 382.



timely file their motion to vacate. On Felary 27, 2009, the court entered a written order
denying the petitioner’s request to toll the statute of limitatiéns.

On March 16, 2009, the defendant/petitioner filed a “Motion for Collateral Relief’
which requested this court to vacate his cotiens and sentencesThis motion was not,
however, signed under penalty of perjury by the movant or any person authorized to sign on
his behalf as required by Rule 2 of the Rules Governing § 2255 Motions.

Thereafter, on March 17, 2009, the petitioner filed a pleading entitled “Defendant’s
Motion for Collateral Relief, to Vacate, Set Aside, or Correct Sentence, and for a New
Trial.”*? This document contained a “modified” version of the declaration required by Rule
2 of the Rules Governing Section 2255 Motions. This motion referenced the exhibits
previously filed on March 16, 2009. In this motion, the petitioner raised seventeen (17)
grounds for relief. Specifically, the petitioresserted the following errors entitled him to
release from custody: (1) actions of the tcalirt in the appointment and compensation of
counsel violated his rights to due process, effective assistance of counsel, cross-examination
of witnesses and equal protection of the laws, statutes, and administrative guidelines for the
appointment and compensation of counsel; (2) ineffective assistance of trial counsel; (3)

denial of his constitutional rights of due pres@nd equal protection of the laws and his right

0¢r. boc. 397.

"poc. 1. See alspCr. Doc. 403. This Motion was 377 typewritigmges, excluding the table of contents and
authorities. Additionally, approximately 172 exhibits (in exa#s350 additional pages) were attached to said motsae
Doc. Nos. 1, 3, and 8 thru 43 (Exhibit. N&@s36, 59-60, 71-135, 136A, 136B, 136C, 136D, 137-143, 144A, 144B, 145-146,
147A1, 147A2, 147A3, 147B1, 147B2, 147B3, 147C1, 147@2ZD, 147E1, 147E2, 147F, 147G, 148-175, 176A, 176B, 176C1,
176C2, 177A, 177B, 178-180, 181A, 181B, 181C, 181D, and 182-195).

12Doc. 2.



to expert and investigative assistance under 18 U.S.C. § 3006A; (4) the use of false
information in obtaining the no-knock warrant for his arrest, which was invalid, deprived the
petitioner of his rights under the Fourth, Fifth, Sixth, Eighth and Fourteenth Amendments to
the United States Constitution and appellate counsel was ineffective for failing to raise this
issue on appeal; (5) the government’s suppression of exculpatory evidence and knowing use
of perjured testimony deprived the petitionehaf Fifth Amendment right to due process,

his Sixth Amendment right to counsel and confrontation, and his Eighth Amendment right
to afair and reliable sentencing process; (6) violations of Fifth, Sixth and Eighth Amendment
rights when court restricted use of the petititsmstatements to law enforcement at the time

of his arrest; (7) the restraint of the petitiodaring trial by the marshal violated his Fifth,
Sixth and Eighth Amendment rights; (8) the petitioner was tried while incompetent in
violation of the Fifth, Sixth and Eighth Amendments to the United States Constitution; (9)
failure of the trial court to instruct on a lesser included homicide offense violated his Fifth,
Sixth and Eighth Amendment rights and appellate counsel was ineffective for failing to raise
this issue on direct appeal; (10) failure to instruct the jury that they could consider residual
doubt as a mitigating factor violated the petitioner’s Fifth, Sixth and Eighth Amendment
rights; (11) improper excusal of a juror based upon her opinions about the death penalty
violated his Fifth, Sixth and Eighth Amendment rights; (12) not requiring the jury to find that
death was an appropriate punishment beyond a reasonable doubt violated the petitioner’s
Fifth, Sixth, Eighth and Fourteenth Amendment rights; (13) the petitioner’s rights under the
Fifth, Sixth, Eighth and Fourteenth Amendments were violated due to the effects of drugs

7



he was given in jail and his removal from the courtroom during the second stage of trial; (14)
the federal death penalty, as administered, is disproportionately and unconstitutionally
applied according to the race of the victim thereby depriving him of due process, equal
protection and the right to be free from cruel and unusual punishment; (15) errors in the
indictment deprived the petitioner of his Fifth, Sixth, Eighth and Fourteenth Amendment
rights; (16) juror misconduct deprived him of his Fifth, Sixth, Eighth and Fourteenth
Amendment rights; and (17) the cumulative effect of the aforementioned errors warrant
vacating his sentence.

On March 18, 2009, the court ordered the government to respond to the petitioner’s
allegations by June 16, 20600n May 29, 2009, the petitioner filed a Motion to Disqualify
and Recuse the undersigned judge from further participation in this fMa@erJune 11,

2009, the government filed two motions requesting an extension of time to respond. In the
first motion for extension of time, the government sought an extension of thirty (30) days to
respond to the disqualification motiéhThe second motion for extension of time requested

an additional six months to respond to the amended motion to vadéeeher motion was

13Throughout his Amended Motion to Vacate and Brief in Supiber petitioner asserts violations of his Fourteenth
Amendment rights. The Fourteenth Amdment does not, however, apphattions of the federal governmer8ee San
Francisco Arts and Athletics, énv. U.S. Olympic Committe483 U.S. 522, 542, 107 S.@071, 2984, 97 L.Ed.2d 527 (1987),
n. 21. As a result, even though this opinion refers to eaah els brought by petitioner, this court will not specificabiynenent
on the Fourteenth Amendment as it addresses each of the issues herein.

14Doc. 44,
Bpoc. 45.
¥poc. 47.

Yboc. 48.



opposed by the petitioner. Subsequent thereto, this court entered minute orders granting the
government until July 15, 2009 to respond to the disqualification motion and until September
16, 2009 to respond to the amended motion to vatate.

On July 13, 2009, the government filed a response opposing the petitioner’'s motion
to disqualify and on July 24, 2009 the government filed a motion to unseal certain
proceedings in the underlying criminal case.

On August 14, 2009, the petitioner filed a motion to file his response to the
government’s motion to unseal certain documents out offin@n August 19, 2009, this
court entered a minute order directing the petitioner to supplement his motion by 5:00 p.m.,
to include a statement regarding whether the government objected to the motion. On August
19, 2009, the petitioner filed a Supplement to the Motion to File Response to Pleading Out
of Time?! Later that day, the court entered the following minute order:

Petitioner’s Motion to File a Response to Government’s Motion to Unseal out

of time (Doc. 53) is hereby granted@he Court notes that the Government’s

objection to Petitioner’s request is based upon the impending deadline for the

Government to respond to the Petitioner’'s § 2555 Motion (Doc. #2) and that

the Government’s Motion to Unseal (Doc. #52) indicates the pleadings sought

are needed for the Government to be able to prepare its response to the

Petitioner's 8§ 2255 Mion. To the extent that any delay in ruling on the

Government’s Motion to Unseal is directly attributable to Petitioner’s failure

to timely respond to the Governmentdotion to Unseal, this Court will
consider that in the event the Government becomes unable to meet their

8pocs. 49 and 50, respectively.
¥pocs. 51 and 52, respectively.
poc. 53.

2poc. 57 and 58, respectively.



current response deadlines on the § 2255 Motion. Accordingly, Petitioner

shall be given until August 26, 2009 itefa Response to the Government’s

Motion (Doc. 52) and the Government shall be given until September 2, 2009,

to Reply.

Doc. 60.

On August 26, 2009, the petitioner filed a Response opposing the government’s
motion to unseal claiming that the government had failed to establish “good cause” or
“materiality;” the petitioner had not waived his attorney-client privilege; his protections
under the work-product doctrine; and/or confidentiality of his mental health records.
Additionally, the petitioner objected to the court ruling on the government’s motion to unseal
documents prior to ruling on the disqualification mofibnOn August 28, 2009, the
government filed a reply theretd.On September 4, 2009, the government requested an
additional month to file their response to the amended motion to VACEbNEs motion was
not opposed by the petitioner and the government was given until October 16, 2009 to file
their response.

On September 11, 2009, in a twenty-two page order, this court denied the petitioner’'s
motion to recuse and/or disqualffy. Additionally, on the same day, the court entered a

fifteen page order ruling on the government’'s motion to unseal, or to gain full access to

motions, orders, reports and proceedings which had occurred in the underlying criminal

2Doc. 61.
23Docs. 62.

24Doc. 63.

2Doc. 66.
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case’® To the extent the petitioner claimed thame of the requested items were protected
by various privileges, the court gave the petitioner until September 22, 2009, to advise the
court whether he was abandoning any of his claims in order to preserve those privileges. On
September 22, 2009, the petitioner filed a Notice of Intention not to abandon claims and a
request for a protective ord&r. Since the proposed protective order submitted by the
petitioner implied that some of the documents sought to be governed by the protective order
might have been previously disclosed, the court entered an order on September 23, 2009
requiring the petitioner to advise the court by September 30, 2009, if the particular
documents identified in the September 11, 2009 order had previously been disclosed by
either the Petitioner or his coungel.

On September 25, 2009, the petitioner filed an Amended Motion for Collateral Relief,
to Vacate, Set Aside, or Correct Sentence, and for a NewTtiathis amended motion the
petitioner raised nineteen (19) grounds for relief. In addition to the grounds previously
raised, the petitioner added a claim that his execution would violate the Eighth Amendment
due to his “chronic and severe mental illness and organic brain impairments” and a separate
claim of ineffective assistance of appellabeinsel. The petitioner also claims he should be

allowed to conduct discovery “to fully develop and identify the facts supporting his

26Doc. 67.
2Doc. 68.
28h0c. 69.

2Doc. 70.
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[motion]” and “an evidentiary hearing to resolve any factual disputes” and “to establish the
facts he alleges®®

On September 28, 2009, the respondent filed an Objection to the petitioner’s proposed
protective ordef! On September 29, 2009, this court entered an order setting the matter for
a show cause hearing for the court to ascertain why an amendment should be allowed so long
after the filing of the motion and the amended motion and a scheduling conférence.

On September 30, 2009, the petitioner filed a Memorandum in Response to the court’s
order regarding waiver of privileges and again sought a protective order concerning release
of any document¥ Thereafter, on October 2, 2009, the petitioner filed an Emergency
Motion to Vacate Show Cause Order or Continue Hearing d8g.minute order on the
same date, this court denied the petitioner’'s motion to vacate but waived the presence of co-
counsel. The parties were also advised that the court intended to conduct a status and
scheduling conference at the same time. On October 5, 2009, the petitioner filed an
“Objection to and Motion to Reconsider the Order filed on October 2, 2009, Motion to

Continue Hearing, and Motion for Counsel to Appear by TelephBr@ri October 5, 2009,

3%Doc. 95, at pp. 400-401.

31boc. 73.

%2Doc. 74.

%3Doc. 75.

34Doc. 76.

%Doc. 78.
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the court denied, by minute order, the petitioner's Motion to Reconsider and Motion to
Continue Hearing, as well as other miscellaneous findings related to said®filing.

On October 6, 2009, after hearing comments of counsel, the court gave the petitioner
until November 6, 2009, to refilbis amended Motion to Vacate in compliance with the
Rules Governing § 2255 Proceedings and until January 5, 2010 to file a Brief in SUpport.
These deadlines were subsequently extended.

On October 13, 2009, the petitioner filed a Writ of Mandamus in the Tenth Circuit
Court of Appeals seeking “either the recushthe district judge who presided over his
federal criminal trial and now is hearing his 28 U.S.C. § 2255 motion to vacate, set aside, or
correct his sentence, or, in the alternative, an evidentiary hearing before a different district
judge on the facts underlying his recusal motirOn October 16, 2009, the petitioner filed
a Motion to Stay these proceedings pagdiisposition of the mandamus action by the
circuit court®® On October 20, 2009, this court denied the petitioner’s motion td°stay.

On December 3, 2009, this court entered a minute order setting a Show Cause Hearing
for December 15, 2009 “for David Autry to sh@ause why he has failed to comply with

this court’s prior orders regarding submission of CJA voucHérgtiereafter, on December

*poc. 79.

37See Doc. 81.

#poc. 96.

*poc. 86.

40Doc. 87. On December 14, 2009, the Tenth Circuit denied the Sa&.Doc. 96.

#Doc. 92.
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4, 2009, the petitioner filed a Notice basically objecting to this court’s handling of this matter
and stating he was filing his amendedtimo as ordered by the court despite his
disagreement with the court’s ordérAdditionally, on December 4, 2009, the petitioner
filed his amended Motion to Vacate, Set AsmieCorrect a Sentence by a Person in Federal
Custody, pursuant to 28 U.S.C. § 22855 hereafter, on March 1, 2010, the petitioner filed
his Brief in Support!

On January 11, 2010, the government submitted a letter éamerareview to the
court to determine whether the government should disclose the information contained therein
to the petitioner. After reviewing the letter, the court entered a protective order finding that
the government should disclose the subject-maftsaid letter to counsel for the petitioner
but preventing the information to be rewamhlto the petitioner oany person other than
counsel of record for the petitioner and/or persons working for counsel for the petitioner in
connection with these proceedings without prior approval and Grder.

On February 18, 2010, the petitioner filed an Unopposed Motion to File Exhibits
under Seat® On February 26, 2010, this court entered an Order giving the petitioner until

March 12, 2010 to advise the court how theards consisting of approximately 1,274 pages

42Doc. 94.

*poc. 95.

4Doc. 149.

**doc. 102.

4®Ddoc. 110.
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were relevant to the issues contained within the mdtiofrollowing the petitioner’s
response, on March 30, 2010, the court granted the petitioner’s motion to file his exhibits
under seaf®

On March 1, 2010, the petitioner filed a Brire support of his Motion, a Motion for
Evidentiary Hearing, and Motion to Expand the Reédr@n March 3, 2010, the parties
filed a joint motion to Modify the Protective Order entered on January 11 >2@&tllowing
a hearing on said Motion, the court orally amended the protective®brééter receiving
additional information from counsel for the government, the court denied the joint motion
to Modify the Protective Order and the oral amendment made to the protective order was
withdrawn??

On May 17, 2010, the government filed their Response in Opposition to Petitioner’s

Motion to Vacate® On June 30, 2010, the petitioner requested leave to file an oversized

4Doc. 147.
*&oc. 161.

49Doc. Nos. 149, 150 and 151, respectively. Since no arsagebeen filed to the Motion to Vacate, on March 29,
2010, this court denied the petitioner's Motion for Evidentiary Hearing. Doc.@&March 30, 2010, this court granted the
petitioner’s Motion to Expand the Record in order that the cmuwid consider previously fitkexhibits in support of the
petitioner’s motion without requiring the refiling of said exhilasital directed the court clerk to file two additional exksikvhich
had not previously been filed by the petitioner. Doc. 161.

5oc. 152.
SlseeDoc. 164.
52Doc. 168.

53poc. 175.
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brief in Reply to the Government’s Response which was grahtém July 1, 2010, the
petitioner filed his Reply®

On February 8, 2011, the petitioner filed two additional motions. Specifically, the
petitioner filed a Motion for Leave to Conduct Discovery and Brief in Support th&rébk
petitioner also filed a Motion to Modify Protiaee Orders and a Request for Hearing and
Brief in Support thereof. Based upon the findings made in this opinion, this court denies
the petitioner’'s Motion for Leave to Conduct Discovery and Motion to Modify Protective
Order. Petitioner has not established that any relevant information could be obtained by

pursuing discovery herein.

*Doc. Nos. 176 and 177, respectively.

*Dboc. 178.

*®Doc. Nos. 186 and 187, respectively.

>Doc. Nos. 184 and 185, respectively.
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STANDARD OF REVIEW

The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA” or the “Act”)
delineates the circumstances under which ar&deurt may vacate a sentence. Title 28,
section 2255 provides, in pertinent part, as follows:

A prisoner in custody under sentence of a court established by Act of Congress

claiming the right to be released upon the ground that the sentence was

imposed in violation ofhe Constitution or laws dghe United States, or that

the court was without jurisdiction to impose such sentence, or that the sentence

was in excess of the maximum authorized by law, or is otherwise subject to

collateral attack, may move the court which imposed the sentence to vacate,

set aside or correct the sentence.

28 U.S.C. § 2255(a). A prisoner seeking post-conviction relief under this statute must allege
as a basis for relief: (1) lack of jurisdiction by the court entering judgment; (2) an error of
constitutional magnitude; (3) a sentence imposed outside the statutory limits; or (4) an error
of law or fact where the claimed error conges “a fundamental defect which inherently
results in a complete miscarriage of justicdriited States v. Addonizié42 U.S. 178, 185,

99 S.Ct. 2235, 2240, 60 L.Ed.2d 805 (1979).

TIMELINESS OF § 2255 PROCEEDINGS

Under the AEDPA, there is a one-year limitations period for filing a motion to vacate
a federal criminal conviction which begins to run from the date on which a prisoner’'s
conviction becomes final. 28 U.S.C. § 2255(ff1)n this case, the petitioner’s conviction

became final on March 17, 2008, the date the United States Supreme Courteleiueti

*8rhere are a couple of other events wahitcay extend the limitations period, bnose events are not relevant to the
facts of this case.
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review of his direct appeal. As a restiis one-year limitations period began to run on
March 17, 2008. As indicated previously, Petigr had a verified motion to vacate on file

on March 17, 2009. On September 25, 2009, Petitioner filed a amended motion (Doc. 70)
which arguably contained some new claims.

Fed.R.Civ.P. 15 allows a party to amend or supplement a pleading, subject to certain
restrictions. Rule 15(c)(2) provides that ffagmendment of a pleading relates back to the
date of the original pleading when . . . thail or defense asserted in the amended pleading
arose out of the conduct, transaction, or occurrence set forth or attempted to be set forth in
the original pleading.” In considering the effect of Rule 15(c) on a § 2255 motion to vacate,
the Tenth Circuit has held an untimely amendment to a § 2255 motion

which, by way of additional facts, clarifies or amplifies a claim or theory in the

[original motion] may, in the District Court’s discretion, relate back to the date

of [the original motion] if and only if the [original motion] was timely filed

and the proposed amendment does not &ea#ld a new claim or to insert a

new theory into the case.

United States v. Espinoza-Sag?35 F.3d 501, 505 (YCCir. 2000)(citingUnited States v.
Thomas 221 F.3d 430, 431 '¢3Cir. 2000).

GENERAL PRINCIPLES GOVERNING § 2255 ACTIONS

Section 2255 is not a substitute for an appeal and is not available to test the legality
of matters which should have been challenged on appkdtied States v. Kha35 F.2d
749, 753 (10 Cir. 1987) cert. deniegAli-Khan v. United Stateg87 U.S. 1222, 108 S.Ct.
2881, 101 L.Ed.2d 915 (1988). As a result, “failure to raise an issue either at trial or on

direct appeal imposes a procedural bar to habeas revigwtéd States v. Cerviy379 F.3d

18



987, 990 (10 Cir. 2004) (quotindgnited States v. Barajas-Dia213 F.3d 1242, 1245 (10
Cir. 2002). Failure to raise an issue on direct appeal bars the movant/defendant from raising
such an issue in a 8 2255 Motion to Vacate Sentence unless he can show “both good cause
for failing to raise the issue earlier, and that the court’s failure to consider the claim would
result in actual prejudice to his defense, . .Id: Since a writ of habeas corpus is an
equitable remedy, a court may consider the merits of the procedurally barred claim if the
defendant alternatively demonstrates “that ‘failure to consider the federal claims will result
in a fundamental miscarriage of justiceCbleman v. Thompspb01 U.S. 722, 750, 111
S.Ct. 2546, 2565, 115 L.Ed.2d 640 (1991).

In United States v. Gallowa$6 F.3d 1239, 1242 (1@ir. 1995), the Tenth Circuit
held claims of constitutionally ineffective counsel should be brought on collateral review.
Consequently, no procedural bar will apply to ineffective assistance of counsel claims which
could have been brought on direct appeal but are raised in post-conviction proc€edings.
habeas petitioner may also raise substantiveislaihich were not presented on direct appeal
if he can establish cause for his procedural default by showing he received ineffective
assistance of counsel on appeal.

A court considering a claim of ineffective assistance of appellate counsel for failure

to raise an issue is required to look to the merits of the omitted issue. Where the omitted

*YWhile the petitioner complains about this court leaving IMifiger on as counsel for pposes of appeal, the United
States Supreme Court has specificallyoggtzed that “[a]ppellate counsel often néeal counsel’s assistance in becoming
familiar with a lengthy recordn a short deadline, . . Massaro v. United State$38 U.S. 500, 506, 123 S.Ct. 1690, 1695, 155
L.Ed.2d 714 (2003) (allowing defendant to raise claim of ineffective assistance of counsel on motion to vacate, even though he
could have, but did not raise claim on direct appeal).
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issues are meritless, counsel’s failure to raise it on appeal does not constitute constitutionally
ineffective assistance of counselooks v. Ward184 F.3d 1206, 1221 (1Cir. 1999).See

also, Smith v. Robbins28 U.S. 259, 288, 120 S.Ct. 746, 765, 145 L.Ed.2d 756 (2000).
Additionally, where claims have been raised and rejected on direct appeal, they can not be
relitigated in a § 2255 motiorlJnited States v. Warng23 F.3d 287, 291 (¥QCir. 1994).

NECESSITY FOR AN EVIDENTIARY HEARING

“If [a § 2255] motion is not dismissed, the judge must review the answer, any
transcripts and records of prior proceedings, and any materials submitted . . . to determine
whether an evidentiary hearing is warranted.” Rule 8, Rules Governing Section 2255
Proceedings for the United States District Courts. In this case, as previously indicated, the
Petitioner has expanded the record to vahoms proportions. Without counting the one
amendment that this court required to bring the motion in compliance with the federal rules
governing these proceedings, he has filed multiple amendments to the motion and exhibits
in support thereof. In addition, the extensive record in the criminal proceedings, including
pleadings, pretrial and trial transcripts have been placed before and reviewed by this court.

Where the “record conclusively demonstrates that a defendant is entitled to no relief
on his § 2255 motion to vacate, a full evidentiary hearing is not requixéehzer v. United
States200 F.3d 1000, 1006'(Tir. 2000).Accord United States v. Mary$56 F.2d 1471,

1472 (18" Cir. 1988). Additionally, no hearing is required where petitioner’s allegations
“cannot be accepted as true because they are contradicted by the record, inherently

incredible, or conclusions rather than statements of f&etdelen v. United State8 F.3d
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238, 240 (8 Cir. 1995). Conclusory allegations contained within affidavits will not require

a hearing.Eskridge v. United State443 F.2d 440, 443 (YCCir. 1971). In an unpublished
opinion, the Tenth Circuit stated that “[tlhe district court is not required to hold an
evidentiary hearing when a 2255 claim of ineffective assistance is based merely on
conclusory allegations unsupported by specific fadtmnited States v. Scoft F.3d 1046,

1993 WL 389463, *2 (1DCir. 1993)(citingEskridge, supra

STATEMENT OF THE FACTS

While the record in this case appeaotuminous, other than being a death penalty
proceeding this was not a complex case. Because the defendant was tried twice in state court
on state charges before being indicted in federal €bilm, underlying facts of the criminal
case were well known at the time the indictment was filed herein. On appeal the Tenth
Circuit accurately set forth the facts as relayed to the jury in this 8agdJnited States v.
Barrett, 496 F.3d 1079, 1082-1086 {1GQir. 2007). Therefore, this court will not reiterate
them herein. The court would note, however, that during the federal criminal trial, the
government presented forty-one (41) withesses during the guilt phase of trial; the defendant
put on nine (9) witnesses and then the government called two (2) rebuttal witnesses.
Thereafter, during the penalty phase of triad gdbvernment presented eleven (11) withesses;
the defendant called fourteen (14) witnesses and then the government put on five (5) rebuttal

witnesses.

®0see United States v. Barretti96 F.3d 1079, 1086 (4ir. 2007).
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PETITIONER’S CLAIMS FOR RELIEF

|. FUNDING CHALLENGES *

In Grounds 1 and 3, the petitioner claims he was deprived of his due process and equal
protection rights when the trial court did not simply rubber stamp his budget requests. The
Sixth Amendment to the United States Constitution provides, in pertinent part: “[ijn all
criminal prosecutions, the accused shall enjoy the right to . . . . have the Assistance of
Counsel for his defence.” U.S. Const. amend.Sde alspJohnson v. ZerbsB04 U.S. 458,

58 S.Ct. 1019, 82 L.Ed. 1461 (1938). Rule 44(a) of the Federal Rules of Criminal Procedure
grants a criminal defendant “who is unable to obtain counsel” the right to have counsel
assigned to represent said defendardvaty stage of the proceedinggnited States v.
Reilley, 948 F.2d 648, 650 (T'Cir. 1991). An indigent defendant does not, however, have
the right to choose appointed coundéghited States v. Nichql841 F.2d 1485, 1504 (10

Cir. 1988).

Title 18 U.S.C. § 3005 governs appointment of counsel in capital cases. It provides,
In pertinent part, as follows:

Whoever is indicted for treason or other capital crime shall be allowed

to make his full defense by counsel; and the court before which the defendant

IS to be tried, or a judge thereof, shall promptly, upon defendant’s request,

assign 2 such counsedf whom at least 1 shall be learned in the law

applicable to capital caseand who shall have free access to the accused at

all reasonable hours. In assigning calnmder this section, the court shall
consider the recommendation of the Federal Public Defender organization, or,

%110 the extent that any informatiopnrtained within this section would ngénerally be released under the provisions
of 18 U.S.C. § 3006A, this court finds that the challenges matteehyetitioner herein require disclosure of such information
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if no such organization exists in the district, of the Administrative Office of the
United States Courts. . . . .. (italics added).

Despite the petitioner’s conclusory allegations, there is no authority which indicates
a court must approve all costs requested inticpéar case or that the costs in every federal
death penalty case will be identical. What may be necessary in a given case clearly depends
upon the facts of that case, including the going rates for counsel in the area where the case
Is tried, the amount of investigation that laéready been completed and the complexity of
the issues involved. An indigent criminal defendant is, however, entitled to “the minimum
assistance necessary to assure him ‘a fair opportunity to present his defense’ and ‘to
participate meaningfully in [the] judicial proceedingViedina v. California505 U.S. 437,
445, 112 S.Ct. 2572, 2577, 120 L.Ed.2d 353 (199R)is does not mean that indigent
defendants are entitled to all of the assistance that their wealthier counterparts might buy;
they are only entitled to the “basic and integral$” needed to present an adequate defense.
Ake v. Oklahoma70 U.S. 68, 77, 105 S.Ct. 1087, 1093, 84 L.Ed.2d 53 (1985) (Ritisg
v. Moffitt, 417 U.S. 600, 94 S.Ct. 2437, 41 L.Ed.2d 341 (1974)). Courts consider three
factors in determining the minimum assistance required:

(1) the effect on [the petitioner’s] private interest in the accuracy of the trial if

the requested service is not provided; (2) the burden on the government’s

interest if the service is provided; and (3) the probable value of the additional

service and the risk of error in the proceeding if such assistance is not offered.
Moore v. Reynold453 F.3d 1086, 1112 (1998ee alspRojem v. Gibsar245 F.3d 1130,

1139 (10 Cir. 2001) (because petitioner did not show necessity, the district did not abuse

its discretion in denying funding for an investigator or expevtspre v. Johnsar225 F.3d
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495, 503 (8 Cir. 2000) (finding defendant does not lack ‘an adequate opportunity to present
[his] claims fairly’ where he was denied a jury consultant since “[communicating] with the
jury is a quintessential responsibility of counsel.”)

As indicated in a previous order entered by this court on September 11, 2009, as Chief
Judge, this court considered the recommendation of the Federal Public Defender and then
decided to appoint John David Echols as lead counsel and Roger Hilfiger as co-ceeasel.

Doc. 66, at pp. 17-18 regarding the reasons for this deéfsion.November 29, 2004, Mr.
Echols filed his first Ex Parte Motion for an order concerning the funding of défemse.
this motion, counsel advised the court he vemgiesting the court to approve expenditures
between $55,000 and $82,000, exclusive of attorney’fees.

On November 30, 2004, this case was reassigned to the undersignet j@ige.
December 1, 2004, this court entered an order setting the matter for a budget conference
before Magistrate Judge Steven P. Shr&dedn December 8, 2004, co-counsel filed a

motion requesting to be excused from the budget hearing before the magistrate judge due to

2This court respectfully disagrees with the Federal Defeimtlehe Western District of Oklahoma’s opinion that there
were only two or three attorneys in theienstate of Oklahoma who were qualifiedstrve as lead counsel in a federal @pit
caseseePetitioner’s Exhibit 54. Additionally, to imply, as thedéeal Defender does, that to be qualified to serve as lead
counsel in a federal death penalty trial an attorney has/edgreed to serve and been approved “by a selection committee an
the United States District Judges as qualified to serve asetonmapital habeasases initiated pursuant [to] Title 28, itérl
States Code, Section 2254" is ludicrous.

%%r. Doc. 16.

5%This motion indicated that “[tlnis is the first federal depenalty case for both of Mr. Barrett's appointed counsel . .
.." This statement was, however, untrue. Mr. Hilfiger,ddiion to having previously been the United States Attornethtor
Eastern District of Oklahoma, had previously been retainddaatually tried a federal capital case in the Eastern District of
Oklahoma in which the jury decided not topiose the death penalty against his clie®ge United States v. James Norwood
Hutching, et al. Case No. CR-92-32-FHS (E.D. Okla.).

%¢r. Doc. 17.

%€cr. Doc. 19.

24



a family member’s prior scheduled surgery and this motion was granted on December 8,
2004°%" Additionally, on December 8, 2004 a scheduling conference was held.

On December 9, 2004, a budget conference/hearing was held before Magistrate Judge
Shreder. At that hearing, Mr. Echols dissed the reasons behind his various requests for
expert assistance and the magistrate judge requested that Echols put together a proposed
litigation budget. Mr. Echols was told that his)@.. vouchers needed to be fairly specific
in order for the court to ascertain that the requests were reasonable and n&tcedsary.
December 29, 2004, Mr. Echols filed his second Ex Parte Motion for Authorization to
purchase a partial transcript of Mr. Barrett's 2004 State Court Jury Trial and third Ex Parte
Motion for Approval of “Pre-Authorization” Budgét. In the second motion, counsel
requested $9,000-11,000.00 to purchase the second state court trial transcript, “excluding
voir dire, opening statements, and closing statements, but including the testimony of all
state’s witnesses, tirecameraestimony of Stephen Smith, hearings held during the course
of the trial and the jury instruction confecen” Cr. Doc. 23, at pp. 2-3. The third motion
requested the court approve a “pre-authorization budget of $72,000.00.” Cr. Doc. 24, at pp.
3-5. Despite the petitioner’'s allegations that this court failed to promptly act upon his

requested litigation budgét footnotes to some of the items requested in the various motions

®7cr. Doc. 20 and 21, respectively.
68

Cr. Doc. 310, at pp. 40-42.
®9cr. Doc. 23 and 24, respectively.

70See Doc. 95, at p. 10.
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indicated the approval of the items could be deferred until after rulings on jurisdictional
motions. Id. On December 30, 2004, counsel filed a fourth “Ex Parte Motion for
Authorization for Counsel to Travel to Washington, D.C., For Conference with the Attorney
General’'s Representatives Concerning Authorization for Seeking the Death Penalty in this
Case.” On the same day, this court entered a minute order granting counsel’s request to
travel to Washington, D.C. Thereafter, counsel filed several motions in the case, which
were, on January 14, 2005, referred to the magistrate judge for h€aring.

On January 19, 2005, United States Magistrate Judge Steven P. Shreder entered a
detailed order advising counsel what was expected in terms of approval of a “Pre-
Authorization” Budgetf? At that time, counsel was advised to submit a proposed litigation
budget covering the period from February 1, 2005, through June 30, 2005, setting forth:

separately and with specificitthe time each of the appointed attorneys

anticipates spending on: (i) review of the record; (ii) investigation of claims;

(iii) client interviews; (iv) consultation with experts and investigators; (v) legal

research; (vi) preparation of pleadings; (vii) attendance at court proceedings;

and, (viii) any other compensable activities undertaken in this nfatter.

Additionally, counsel were directed to
set forthseparately and with specificigny expert witness counsel seeks to

hire. A request shall: (i) identify the proposed expert and describe his
credentials and experience; (ii) describe the subject matter to be covered by the

Icr. boc. 25.
2Cr. Doc. 26.
3see, Cr. Doc. Nos. 28, 29, 33, 34.
cr. Doc. 38.

75Id., at pp. 1-2, s 1 and 2.
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expert; (iii) address why the expert is need, (s&) explain both the facts
indicating that further analysis is justified and the reason an expert witness is
needed to interpret those facts; (iv) discuss the stage of the proceedings at
which the expert is needed; and, (v) provide a specific time budget identifying
the expert’s billing rate and amount of time the expert anticipates spending on
each portion of the investigation or analySis.

Further, counsel were told to set forth
separately and with specificigny investigator counsel seeks to hire. A
request shall include a specification of the factual issues counsel intends to
investigate, the facts suggesting that such an investigation is warranted, and an
estimated time budget for each task. The time budget should be broken down
into discrete portions of the investigation, so the Court may assess the
reasonableness of each request. In the case of a request to hire a special
purpose investigator, counsel shall identify the proposed investigator and
describe his credentials and experiefice.
Thereafter, on January 31, 2005, a fifth Ex @&tbtion concerning funding was filed. For
the first time, defense counsel sought the court's approval of an overall budget of
$407,875.03° The motion further indicated if additional funds became necessary, counsel
would supplement their budget request. This motion did not, however, comply with the order
entered on January 19, 2005. As a resuitFebruary 1, 2005, counsel was advised to

submit a proposed defense budget in compliance with the court’s earlief°oriiethat

time, counsel was advised that

%1d., atp. 2, 1 3.
d., at pp. 2-3, 1 4.

8Cr. Doc. 46. It should be noted that the “conclusiparagraph of this motion indicated counsel was requesting
approval of a budget of $406,350.00, but paragraph 6 of themriatiicated the total request, including attorney fees was
$407,875.00.

Scr. Doc. 47.
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[tihe proposed defense budgeay notsimply project an arbitrary number of

hours per week for a particular period, but must instead set forth the time each

attorney anticipates spending on each of the listed activities, and describe in

detail what each attorney anticipates doing with suchime.

On February 7, 2005, in response to this order, counsel submitted their sixth and
seventh Ex Parte Motions regarding the Budget. The sixth motion requested court approval
of $138,125.00 for various expe and miscellaneous and unforeseen expéhsdhe
seventh motion requested approval of $141,250.00 for lead counsel consisting of 1,130 hours
at the rate of $125.00 per hour and $101,250.00 for co-counsel consisting of 810 hours at the
rate of $125.00 per hour, for a grand total of $242,500.00 in attornelf féasreafter, on
February 11, 2005, an eighth Ex Parte Motion was filed requesting the court enter an order
allowing transcription of the testimony of Clint Johnson and Juan Beal from a hearing held
before the magistrate judge on January 26, 2005.

After reviewing defense counsel’s ex parte motions, on February 22, 2005, this court,
instead of entering an order, sent a letter to defense counsel Echols asking counsel to address
several questions which the court had in regard to the preliminary budget requests.
Specifically, the court was interested in ascertaining the amount of compensation necessary

to provide “fair compensation” in light of the fact Mr. Echols had previously defended

Barrett in two state court proceedings arisingajuhe same factual scenario. As a result,

80q.

81cr. Doc. 50.
82Cr. Doc. 51.

83%¢r. Doc. 57.
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the court asked Echols to disclose the amounts paid for representation of the defendant in
each of the two previous state trials, including the number of hours which were billed to the
Oklahoma Indigent Defense System and the amounts paid for experts and investigators in
each of those trials.

Instead of responding directly to the court’s inquiries, Mr. Echols advised this court
that his budget was “in line with the time and fees expended in other federal capital
prosecutions® Additionally, counsel indicated the proposed budget had taken into account
“the fact that [he] was not starting from zero, and that a great deal of the work already
performed can serve as a foundation for further effétt€bunsel further advised this court
that

The Oklahoma Indigent Defense System pays contract “lead” counsel
in a capital case $60 per “out of court” hour, and $80 per “in court” hour. The
contracts also specify that the maximum payment for lead counsel is $20,000,
although this amount can be exceeded if the OIDS Board of Directors makes
a finding, as it did in Mr. Barrett's case, that a given case is an exceptional
one.

| received approximately $72,229.00 for the first state court trial,
although the bulk of this amount was not paid until the summer of 2003
because OIDS was literally out of money. | do not have available a complete
breakdown of the “in court” vs. “out of court” hours for the first $29,214.00
of this sum, but for the balance of $43,015.00, the breakdown was 455.25 out
of court hours and 196.25 in courdurs. From January 1, 2003, through
sentencing in the second trial, | billed and received $59,105.00, representing
720.75 out of court hours and 198.25 in court héurs.

84See Sealed letter dated February 22, 2005.
85See Sealed letter dated February 28, 2005.
894.

87Id., at pp. 1-2.

29



Additionally, counsel advised this court tagiproximately $39,000 was expended on experts
during the first trial even though severaltbése experts laterftesed to testify without
payment of additional sums of money. Noné¢hefse individuals testified at trial. During

the second trial, additional sums of approximately $9,000 were paid for experts. While
counsel admitted the legal issues between the two state trials were similar, he indicated that

m

he would be “in large part ‘writing the bookws go’™ and, therefore, the legal issues in the
federal case would be substantially more demarfding.

Thereafter, this court entered an order authorizing a total of 1160 hours for attorneys
at a rate of $125.00 pbour. Additionally, the court approved a budget for investigative,
experts and other services in the sum of $37,125.00 to 39,125.00. While this order denied
counsel’s request for a copy of the second state court trial transcript, the court indicated it
would reconsider the issue if defense counsel still felt like they needed the transcript and if
it was relevant to the federal charges. Finally, the court advised counsel they needed to
advise the court in advance of incurring fees or costs not authorized by the budget that they
were going to exceed said budéfet.

On October 31, 2005, defense counsel filed a Motion to Modify the Order Approving

the Budget of March 18, 200%.0n November 4, 2005, this court entered a minute order

88Id., at pp. 2-4. It should be noted that Mr. Echols thaonly attorney of record in the state court c&ee
Sequoyah County Court Records

8%r. Doc. 97.

9%r. Doc. 232.
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approving the modification of the budget as reque$téd that time, the court indicated the
total budget was not to exceed $192,007.00.

Further, despite counsel’s innuendos that this court paid Mr. Hilfiger more money
than Mr. Echols for nefarious reasons and asy to develop a local capital defense panel,
two observations are in order. First, &time of initial appointment of Mr. Echols and Mr.
Hilfiger, the maximum hourly rate allowed for capital defense counsel was $125.00 per hour.
18 U.S.C. 3006A(d)(1). Atthe time Mr. Echols withdrew, the maximum hourly rate allowed
for capital defense counsel had been raised by Judicial Conference to $160.00 delr hour.

See alspCJA Memo from Administrative Office of the United States Courts dated January

28, 2005 Second, the Criminal Justice Act does not require that the court pay counsel a

specific hourly rate. Rather, it sets thaximum hourly rate which can be authorized by
a court. See 18 U.S.C. 8 3006A(d)(1). In light ®fr. Hilfiger assuming the role of lead
counsel, this court raised his compensation to $150.00 per hour. Additionally, when new
counsel was appointed, this court encouraged counsel to submit an amended budget request
solely because, unlike Mr. Echols, they were unfamiliar with the intimate details surrounding
the previous state court trigfs.

A review of the CJA vouchers approved in this case indicates trial counsel for Mr.
Barrett were paid a total of $168,484.97, which does not include $3,903.17 paid by this court

for the work done by the attorney who was appointed following the jury verdict to represent

91cr. Doc. 244.

92Cr. Doc. 133.
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Barrett at sentencing and who ultimately filed Barrett’s notice of appeal and designation of
record. Additionally, this court approved pagmhof $5,844.50 for state court transcripts and
$11,067.50 for expert services obtained by the petitioner’'s counsel, for a total payment in
relation to the trial itself of $185,396.97. An additional $24,585.43 was paid for transcripts
related to the petitioner’s appeal.

Furthermore, the record makes it clear thatbudget was not carved in stone but was
an estimate of what might reasonably be required. Until counsel has conducted some
investigation and spoken with potential witnesses, it is not possible to ascertain the
reasonableness of funding requests. Thus court, in carrying out its administrative functions
in this case, attempted to get counsel to $amu exactly what would be needed in the way
of experts in order to ensure that the requests were reasonable and necessary to provide fair
compensation. Additionally, since the underlying incident had been the focus of two prior
state court trials, counsel shoulave been able to utilize the factual investigations completed
in the earlier cases to a large extent to reduce the overall amount of investigation necessary
to defend the federal case. Once the court approved a budget, however, counsel were not
prevented from approaching the court with additional facts and/or information to support a
request for increasing any of the budgeted amounts and the court, on several occasions,
encouraged defense counsel to submit supplemental budget requests if they felt they needed

additional funding?

93See Doc. 321, Transcript of Sealed Telephone conference held on May 5, 200feid States v. Kenneth Eugene
Barrett, Case No. CR-04-115 (court advised Mr. Hilfiger thatas granting Mr. Echols Motion to Withdraw and advised
counsel he would be given an opportunityrtiorm the court of the effect of this decision on the trial schedule, the budfet a
anything else to do with the case); Doc. 318, Transcrifeafed Ex Parte Budget Hearing held on October 3, 2006iiad
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While the petitioner claims this court “expressed an interest in appointing less-
qualified attorneys to represent [hinif,the record establishes the court followed the
requirements of 18 U.S.C. § 3005 by considering the recommendation of the Federal Public
Defender and appointing John Echols as lead counsel and appointing Roger Hilfiger as co-
counsel. The court considered both of these counsel to be “learned in the law applicable to
capital cases,” in that Mr. Echols had previousBd state capital cases and Mr. Hilfiger had
previously tried a federal capital case. While the court did not seek the Federal Public
Defender’'s recommendation regarding who to appoint as co-counsel upon the withdrawal
of Mr. Echols, the petitioner has failed to establish that the purpose of the stafutie,
ensure the high-quality representation necessary in capital cases, was not fulfilled since Mr.
Hilfiger was clearly “learned in the law applicable to capital cased Mr. Smith was a
well-respected attorney who was admitted to practice in this court on April 3, 1992.
Additionally, both Mr. Hilfiger and Mr. Smith were active members of the CJA defense
panel for the Eastern District of Oklahoma.

Simply because counsel did not use the entire budget as originally approved by this

court for expert$: the petitioner can not, despite his many statements to the contrary,

States v. Kenneth Eugene Barré€tase No. CR-04-115-JHP (court advised defemsinsel that after granting Mr. Echols

Motion to Withdraw the court had indicated that an amended budget requesbeaaldsidered but no amended budget was
ever filed. Counsel were again encouraged to adviseotiveaf any supplemental budget requests they might have; but counsel
advised the court that they felt the budget was sulfficient fenyéhving including all of the experts that they needeBiee alsp

Doc. No. 128, Order regarding fundiissues filed on May 5, 2005 limited States v. Kenneth Eugene Barrétdse No. CR-
04-115-JHP.

94Doc. 95, atp. 9.

9counsel modified his request on OctoBé&, 2005, seeking an additional $7882Wich this court approved. Cr.
Doc. 244.
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establish that this court violated his constitutional rights by denying him expert and/or
investigative funds. On March 18, 2005, in approving counsel’s budget, this court did
indicate it would not pay for the transcript of a hearing held on January 26, 2005. Counsel
did not, however, submit a CJA 24 form to the court requesting authorization and/or payment
of transcripts. Also, counsel never asked tlgrt to reconsider their motion for a copy of
the transcript of January 26, 2005, or provided the court with any additional facts or law to
support the request. Finally, the petitioner has not shown that denial of this transcript
deprived him of the necessary tools to mount a defense or to participate meaningfully in the
judicial proceedingsMedina v. Californiasupra

The petitioner continually claims that he was not provided routine services provided
to “similarly situated defendants.” Yetglpetitioner does not identify one service he was
not able to obtain which prejudiced his case. Furthermore, the court approved almost all of
the vouchers submitted by defense counseé ortly vouchers which were not approved as
submitted were the first two vouchers submitted by Mr. Echols. As previously indicated in
this case, an adjustment of time was mad@ase vouchers, in part, because of “striking
similarities between the substance of pleadings” filed in Petitioner’s criminal case and the
substance of pleadings filed in a state court case in which Mr. Echols was inffolved.
Furthermore, the petitioner does not identify even one federal death penalty case which
contains the same factual scenario as his caséyo prior state criminal trials were held

relating to the incident which formed the basis for the federal charges prior to the federal

%see Cr. Doc. 106.
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court trial. Moreover, while this court did not approve separate payment for a jury
consultant, the petitioner also complains because Mr. Hilfiger actually obtained the services
of a private jury consultant and this court “expressed no concern or objection to Mr.
Hilfiger's unauthorized retention” of this jury consultdhtCounsel was free to obtain any
services he desired and he had no duty to stqaembursement for any of the services he
obtained. Based upon the facts of this casecthurt finds the petitioner has not shown that
this court’s administrative decisions regarding appointment of counsel or funding issues
deprived him of his constitutional rights.

Additionally, since a district court’s attorney fee determination is not an appealable
order, United States v. Fren¢ib56 F.3d 1091 (FOCir. 2009), and because the budget
approved by the court was not exhausted, this court finds appellate counsel was not
ineffective in failing to challenge the administrative decisions of this court on appeal.

. SUPPRESSION OF EXCULPATORY EVIDENCE

In his fifth ground for relief, the petitioner asserts he was deprived of his Fifth
Amendment right to Due Process, his Sixth Amendment rights to counsel and confrontation,
and his Eighth Amendment right to a fair aetiable capital sentencing process because the
government suppressed exculpatory evidence, knowingly used perjured testimony and failed

to correct false testimony. Additionally, the petitioner claims newly discovered evidence

9Doc. 95, at pp. 24-25.
%petitioner also claims this court engaged in imprepgoartecommunications with the government to bolster his

argument that the court was biased against him and treated taimyunThis allegation was previously addressed by thistcour
in the order ruling on the petitioner's Motion to Disqualify aret&se, Doc. 66 at pp. 6-1&dawill not be re-addressed here
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entitles him to relief from his convictions aséntences. The government argues they did
not violate any disclosure requirements. Rerfthe government asserts none of their actions
amounted to prejudicial misconduct. In reply, the petitioner claims evidence known to or in
the possession of state or local law enforcement is imputed to the federal government.

In Brady v. Maryland 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963), the
Supreme Court held that “the suppression by the prosecution of evidence favorable to an
accused upon request violates due process where the evidenceis gidtter to guilt or
to punishment. . . . ” 373 U.S. at 87, 8&G.at 1196-1197. There are three essential
elements to 8radyclaim: “[tlhe evidence at issue must be favorable to the accused, either
because it is exculpatory, or because itmpeaching; that evidence must have been
suppressed by the [government], either wiljfor inadvertently; and prejudice must have
ensued.” Banks v. Dretke540 U.S. 668, 691, 124 S.Ct. 1256, 1272, 157 L.Ed.2d 1166
(2004) (quotingstrickler v. Greengb27 U.S. 263, 281-82, 119 S.Ct. 1936, 144 L.Ed.2d 286
(1999)).

Thus, in order to establishBrady violation, a habeas petitioner must prove the
prosecution suppressed evidence, the evidence was favorable to petitioner, and the evidence
was material. United States v. DeLuna0 F.3d 1529, 1534 (1@ir. 1993). To show the
evidence was ‘material,’ there must be “a reasonable probability that, had the evidence been
disclosed to the defense, the result of the proceeding would have been diffiydes.’Vv.

Whitley, 514 U.S. 419, 433, 115 S.Ct. 1555, 1565, 131 L.Ed.2d 490 (1995). “A ‘reasonable

probability’ is a probability sufficient to undermine confidence in the outcokdeited
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States v. Bagleyi73 U.S. 667, 682, 105 S.Ct. 3375, 3383, 87 L.Ed.2d 481 (198B)alsp
Douglas v. Workmarb60 F.3d 1156, 1173 (1@ir. 2009). “The qustion is not whether
the defendant would more likely than not heaeeived a different verdict with the evidence,
but whether in its absence he received a fair trial, understood as a trial resulting in a verdict
worthy of confidence.”Kyles 514 U.S. at 434, S.Ct. at 1566.

A Bradyclaim fails if the existence of favorable evidence is merely suspected.

That the evidence exists must égtablished by the defendaree United

States v. Lope872 F.3d 1207 1209-11 (1 @ir. 2004) (because defendant

failed to establish that government had promised leniency to prosecution

witnesses, there could be Boady violation in government’s failure to turn

over documentation of such promisesijted States v. Warred54 F.3d 752,

759 (7" Cir. 2006) (defendant failed to establish existence of any document

withheld by government, so “hBradyclaim fails to get off the ground.”).
United States v. Erickspb661 F.3d 1150, 1163 (1ir. 2009).

“[T]he individual prosecutor has a duty to learn of any favorable evidence known to
the others acting on the government’s behalf in the case, including the p&lides’ U.S.
at 437, S.Ct. at 1567. While courts have refused to draw a distinction between different
agencies under the same governnietite Tenth Circuit has held where “there is no
indication that the investigation was a joint effort between the state and federal government,”
materials possessed by the state government will not be imputed to the federal government.
United States v. Beer$89 F.3d 1297, 1303 (ir. 1999). Other circuits have adopted

this same approach by defining the “prosecution team” as “the prosecutor or anyone over

whom he has authority.Moon v. Hea¢285 F.3d 1301, 1309 (Tir. 2002).

9see, UniteBtates v. Antoné03 F.2d 566, 569 {5Cir. 1979).
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. ... knowledge on the part of pers@mployed by a different office of the
government does not in all instances warrant the imputation of knowledge to
the prosecutor, for the imposition of an unlimited duty on a prosecutor’s office
on the case in question would inappropriately require us to adopt “a monolithic
view of government” that would “condemn the prosecution of criminal cases
to a state of paralysis.”United States v. Gambin®35 F.Supp. 74, 95
(E.D.N.Y. 1993),aff'd, 59 F.3d 353 (2d Cir. 1995%ert. denied 517 U.S.
1187, 116 S.Ct. 1671, 134 L.Ed.2d 776 (1996). Thuslnited States v.
Locasciq 6 F.3d 924 (2d Cir.1993)l(bcascid), cert. denied, 511 U.S. 1070,
114 S.Ct. 1645, 128 L.Ed.2d 365 (1994), we refused to impute to the AUSAS
prosecuting that action knowledge opoets prepared by FBI agents who
were “uninvolved in the investigation or trial of the defendants-appellaais.”

at 949 (“We will not infer the prosecutors' knowledge simply because some
other government agents knew about” the evidence.\nlited States v.
Quinn, 445 F.2d 940 (2d Cir.gert. denied404 U.S. 850, 92 S.Ct. 87, 30
L.Ed.2d 90 (1971), we refused to impute the knowledge of a Florida
prosecutor to an AUSA in New York, rejecting as “completely untenable [the]
position that ‘knowledge of any part of the government is equivalent to
knowledge on the part of this prosecutorld’ at 944.

United States v. Avellind36 F.3d 249, 255 -256Zir. 1998).See alspJohnston v. Love

940 F.Supp. 738, 768-71 (E.D.Pa. 1928fd, 128 F.3d 1576 (BCir. 1997) cert. denied

522 U.S.972,118 S.Ct. 425, 139 L.Ed.2d 326 (1997) (refused to impute to the state attorney
the federal prosecutor’'s knowledge of a withess immunity agreement because the federal

prosecutor was not an agent for the State, did not consult or obtain the consent of the State,

and did not bind the State when he enterg&altime immunity agreement with the witness).

Where, however, state and federal governmentspeminvestigative energies to prosecute

the defendants, courts have imputed information possessed by state investigators to the

federal prosecutorUnited States v. Anton603 F.2d 566, 570 {SCir. 1979) andJnited

States v. Risha45 F.3d 298 (3Cir. 2006).
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In Risha the Third Circuit held that a “case-by-case analysis” should be used when
considering a federal prosecutor’s constructive knowledge of information that was known
by state agents. Courts addressing the issue of cross-jurisdiction have looked at:

1) whether the party with knowledge of the information is acting on the

government’s ‘behalf’ or is under its ‘control’; 2) the extent to which state and

federal governments are part of a ‘team,” are participating in a ‘joint

investigation’ or are sharing resources; and 3) whether the entity charged with

constructive possession has ‘ready access’ to the evidence.”
Id., at 304. See alspUnited States v. Reyero§37 F.3d 270 (3 Cir. 2008) (while
Columbian government which acted at request of federal goveramemarticipated in a
Columbian extradition proceeding, they did not function as agents of the United States
government or act under its control).

In addition to invoking the due process protectionBrafly, the petitioner asks this
court to construe his suppression claims as newly discovered evidenceemBeORiM.P.

33. The government, citingnited States v. Evang24 F.3d 670, 674 {Tir. 2000), argues

Rule 33 is meant to ceect “factual injustice” as opposed to legal errors and that the
petitioner’s request for relief under Rule 33igimely. In his reply, the petitioner, citing
United States v. Hernande@4 F.3d 606 (10Cir. 1996), assertthe Tenth Circuit has
recognized the viability of newly discovered evidence issues in § 2255 proceedings and,
therefore,Evansis not applicable herein. There is no question that newly discovered
evidence issues can be raised in 8§ 2255 proceedtesandeaid not, however, contain

any indication that the newly discovered evidecleeéms raised therein were or were not

timely raised. In fact, th8 2255 proceeding was initially brought while the appeal was
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pending. Furthermore, Rule 33 of the Federal Rules of Criminal Procedure has been
amended since théernandezase was decided to charige time for filing a motion for

new trial from “within two years after final judgmetfto “within 3 years after the verdict

or finding of guilt.”"*

In this case, the petitioner was found guilty on November 4, 2005. The first § 2255
filing was not made until March 16, 2009, well after the expiration of time to seek relief
under Rule 33 of the Federal Rules of Criminaldedure. As a result, this court finds the
petitioner’s request for relief under Rule 33 is untimely.

Petitioner claims the government suppressed exculpatory evidence about six civilian
witnesses, three law enforcement witnesses, and one trial prosecutor. In considering this
claim, it is important to keep in mindahthe United States government was not initially
involved in seeking or obtaining the search warrant in this case. Rather, this case was
initiated solely by officers employed by the office of the District Attorney for the Twenty-
Seventh (27) Prosecutorial District Drug Task Force for the State of Oklah8auring

the motion to suppress hearing in this case, Darren Lane from the Drug Enforcement

10018 u.s.C. (1996), ED.R.CRIM.P.33.
10%ep R.CRIM.P.33.

102Petitioner’s Exhibit No. 194, at p. 1 and GovernmeBgsibit No. 4, at p. 2 1 5 and p. 3 § 18ee also, United

States v. Barrett496 F.3d at 1082 and Cr.Doc. 105, at p. 2 which indicates:

Clint Johnson, an Oklahoma drug task force gggtured a state court warrant to search

the Defendant’s home for drugs. Agent Jamiad information that the Defendant had

threatened “to kill the first cop throughetidoor,” and that there were guns around the

house, so he sought the assistance obttiehoma Highway Patrol with entering and

securing the Defendant’s home. The fetldrag task force of the Drug Enforcement

Agency also was notified because Agdohnson anticipated there would be a

methamphetamine lab to clean up at teng, although the federal agents were not

expected to participate in the raid itself.
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Administration was designated as “case ag&ht.At trial, the government designated
Special Agent Darren Lane with the Drug Enforcement Agency (DEA) and Special Agent
Ben Rosser with the Oklahoma Bureau of Investigafibrrinally, it appears that as early

as March 24, 2004, the federal prosecutors were having difficulties communicating and/or
obtaining cooperation from the District 27 District Attorney’s Office Drug Task Fétce.

Claimsinvolving Civilian Witnesses

A. Charles Sanders

Initially, the petitioner attacks the use of the confidential informant, Charles Sanders,
alleging the government did not fully disclose Sander’s complete criminal history and that
the government suppressed deals it made with Sanders in exchange for his testimony.
Despite the petitioner’s assertions, the trial transcript establishes that the defense counsel was
aware of the state court charges which could be used to impeach Mr. Sanders at the time of
trial.’°® Additionally, Sanders admitted to the jury his extensive history of drug abuse.

Assuming for purposes of argument that Sanders had additional state criminal convictions,

103 of Hearing on Motions held on January 26, 2005, at p. 3.
1043 7.7r. Vol. 1, at p. 3See alspd.T.Tr. Vol. 4, at p. 423.
105 , -

See Government’s Exhibit No. 4, at p. 4.

106Compare, J.T. Vol. 11, at pp. 2491-2494 and 2524-2534 with Government Exhibit 6 and with Petitioner’s Exhibit
Nos. 157-162, and 164-165. Petitioner's ExHios. 157, 158, and 159 contain cougaiings in felony case numbers CF-97-
9, CF-97-75, and CF-98-128, respectively but none of thesbiesxbontain a judgment and sentence rendered in the case, so
they could not have been used to impeach Sanders at the time dd&gelf.R.E. 609. Petitioner’'s Exhibit No. 163 contains
court pleadings in a felony case number CF-2001-314 but it also does not contain a judgreentegmoe. Petitioner’'s Exhibit
No. 166 contains court pleadings in a misdemeanor case whghltimately dismissed codtsstate on December 8, 2008.
Petitioner’s Exhibit No. 167 contains court pleadings in amattisdemeanor case but does not contain a judgment and sentence.
Petitioner’s Exhibit No. 175 contains court pleadings in a felony case number CF-97-140, but again it does not appear that any
judgment and sentence was ever filed in thise. Absent a conviction, counsel simply would not have been able to use these
exhibits to impeach Sanders.

41



there is no evidence to suggest the federal government was even aware of those convictions.
The government generally does not have a duty UBidelyto seek out information that is
not in its possession, including a witness’s criminal histbhyited States v. Jone34 F.3d
596, 599 (8 Cir. 1994) (holding “the prosecutor has no duty to undertake a fishing
expedition in other jurisdictions in an effort to find impeaching evidence”). Further, in light
of Sanders extensive criminal history whichswelayed to the jury, this court would find the
petitioner has failed to show any additional criminal records concerning Sanders were
material or that this court’s confidence in the outcome of the trial is undermined by additional
criminal history of this particular witness.

Furthermore, the trial transcript establishes that Sanders advised the jury of the
agreement which he had with the fedeyaternment in the following colloquy with the
federal prosecutor:

Q: And | advised you of any assistance that | would provide to yourself in
relation - - for your cooperation, testimony in this case, haven't I?

A: Yes, sir.

Q: What did I tell you | would do in your behalf?

A: You tell - - you didn’'t make me no promises. You told me that you would
talk to the prosecution upon completion. That - - no, you haven’'t guaranteed

me nothing.

Q: In relation to talking to the prosecutors, the conviction you’re serving now
in Sequoyah County; is that correct?

A: Yes, sir.
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Q: Did | advise you that | talked to the prosecutors in Sequoyah County and
tell them of your cooperation?

A: Yes, sir.

Q: And since then you also had an application to revoke a misdemeanor
sentence in Tulsa County, didn’'t you?

A: Yes, sir.

Q: And in fact, | called the Districhttorney’s Office in Tulsa County and
advised them that you were cooperating in this case as well, didn’t I?

A: Yes, sir.

Q: Beyond doing that, contacting the D.A.’s Office in Sequoyah County and
the D.A.’s Office in Tulsa County and advising them that | anticipate you're
going to cooperate, have | told you any promises in regards to what would
happen to any sentence that you may be facing or any time you may be
serving?

A: Have you advised me of what now?

Q: Have | told you anything about what would happen to any sentence you
have?

A: No.

Q: Has any promise been made in regards to your early release or anything that
might happen in Tulsa County at all?

A: No, sir.

J.T.Vol. 11, at pp. 2494-2496. Despite Barrett'swtatio the contrary, he has failed to show

that any benefits Sanders received were inctargisvith what he told the jury. While some

notation on a uncertified copy of a document purportedly filed in the District Court of

Muskogee, Wagoner, Cherokee and Sequoyah Counties in which someone other than the
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judge who signed the Order wrote “*per plea agreement with the feds, banish from Sequoyah
County,™" this hearsay statement does not convince this court that any more was done in
Sander’s criminal cases than what was disdas¢he jury. Barrett’'s allegations are purely
speculative as to the actual reasons Sanderéscstiaes were handled the way they were. He
has not presented any affidavits from state prosecutors or any other person which establish
an agreement different from what Sanders testified to. As a result, this court finds the
petitioner has failed to establisliBaady violation in relation to Sanders.

B. Travis Crawford

Next, under the guise ofBradyclaim, the petitioner asserts Travis Crawford lied on
the stand and that he has since recanted his trial testimony. Petitioner first relies on the
hearsay accounts provided by his investigator and Crawford’s parents of Crawford’'s
purportedly unsworn statement This court will not consider hearsay accounts of unsworn
recantations See United States v. Pearsp®03 F.3d 1243, 1275 (4ir. 2000) (“Sworn
trial testimony is generally not refuted by unsworn repudiation of that testimdge’alsp
Herrera v. Colling 506 U.S. 390, 417, 113 S.Ct. 853, 869, 122 L.Ed.2d 203 (1993) (federal
habeas case noting that affidavits containing hearsay are “particularly suspect”).

Petitioner also relies on Crawford’s own declaration in which Crawford states, in

pertinent part:

107See Petitioner’s Exhibit No. 160, at p. 88. Copies of this same pleading appear at Petitioner’s Exhibit Nos. 161, at
p. 45; 162, at p. 61; 164, at p. 28; and 165, at p. 55.

108See Petitioner’s Exhibit Nos. 31, 91 and 92.
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| testified falsely at Kenny'’s trial. At the time | testified, | was living in so
many places and was so strung out, lwlichtever | was told to keep out of
trouble. | did methamphetamine all the time, every day. When | testified
against Kenny, | was high on speed; . . ..

When Mr. Littlefield interviewed me about Kenny, | was terrified of
losing my freedom and said whatever | thought Mr. Littlefield wanted me to
say. Mr. Littlefield asked me if Kenny said he (Kenny) “was going down in
a blaze of glory,” and before | could areswiMr. Littlefield told me all the bad
things that would happen to me if | “liedI"'was so scared | said, “yes” that
Kenny had said he would go down in a blaze of glory if the cops came. | was
panicking because | was afraid. Mr. Littlefield said he knew things about me.
| was so scared.

| never heard Kenny say he was going down in a blaze of glory. . ..

Petitioner’'s Exhibit No. 45, at p. 2.

Since the recantation is really just a ploy to obtain a new trial under Rule 33 and the
petitioner’s initial request for a new trial was not filed until four and a half months after the
limitations set out in Rule 33 had expir€dthis court finds this information was not timely
filed. However, even if the declaration had been timely filed, this court finds it is extremely
suspicious in light of Crawford’s actual trial testimony; the fact Crawford is Barrett’'s cousin;
and because Crawford was persuaded by a defewsstigator to recant in the presence of
his mother and father. At trial, Crawford testified, in pertinent part, as follows:

Q: . .. .What happened as that vehicle drove down the road in a westerly
direction?

A: | seen my cousin going to the gate.
Q: When you say your cousin, who?

A: Kenneth.

109It should be noted that Crawford’s declaration was mptesd until June 3, 2009 and was not filed in this court until
September 25, 2009, six monthgeathe limitations had expired.
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Q: Okay. And where was the gate located?

A: Kind of the west side, right there by the road.

Q: Okay. And when your - - and when did Kenneth Barrett go to the gate in
relation to the white vehicle passing? Vitasefore it got to there, or after it

passed on by?

A: After it passed by, about past my marouse. It was right in about there,
| guess.

Q: That's where the vehicle was?
A: Yeah.

Q: Okay. And when Mr. Barrett went to the gate, what did he do? What'd
(sic) you see him doing?

A: | thought he’d closed the gate, but they said it was already closed.
Q: Okay. You think he was closing the gate?

A: Yeah.

Q: Okay. What did you do?

A: | just talked to him.

Q: Did you holler or go down there?

A: 1 walked down there to him, talked to him.

Q: Okay. And what did Mr. Barrett say when you got down there, about that
vehicle — the vehicle that went past?

A: That he knew those was laws.

Q: Did he say anything else? What did you say when he said he knew that
they were the law?
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A: Yeah. | knew there was a warrant éathim. | said those probably right
there — they’re going to come back and serve that warrant.

Q: What did he say?

A: He said D.G.F.

Q: What do you mean by D.G.F.?

A: He just — | guess he was just tired of it all, said he didn’t —
Q: What's D.G.F. mean?

A: Don't give a fuck.

Q: After Mr. Barrett said D.G.F., what did he say then?

A: He said he was going oint a blaze of glory. But he said that a thousand
times, not just then.

J.T. Vol. lll, at pp. 465-466. The prosecutor dat lead Crawford in any way to say what

he said. Additionally, the prosecutor did nogégfically ask Crawford if “Kenny said he

(Kenny) ‘was going down in a blaze of glory.” Instead, the prosecutor asked what had been

said and Crawford volunteered that Barrett said “he was going out in a blaze of glory.”

Crawford further stated Barrett had said this a thousand times. On cross-examination,

Crawford indicated he had heard a million people, in the “dope world” say “I'm going out

in a blaze of glory*® Finally, Crawford admitted that he had used a lot of dope over a

period of approximately fifteen years and that his mind was “not sharp like it always has

been.*! Consequently, this court does not beti¢he recantation which was not made until

19 1.77. Vol. 3, at p. 480.

1144., at pp. 457 and 468.
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more than three years after Barrett’s trial and after Barrett had already been sentenced to
death.

Barrett also claims the government withhelttdence that Crawford spent two months
in a military brig and had once cooperated with local law enforcement. He has not, however,
established that the United States Attorney’s office knew this informacady requires
disclosure only of evidence within the actual or constructive possession of the prosecution
and its investigative teantnited States v. Begr$89 F.3d 1297, 1304 (1Cir. 1999). In
this case, the warrants executed on September 24, 1999 were not federal search warrants.
The only involvement by the federal government in this matter was to assist in the execution
of the search warrant after state agents had been involved in a fatal shooting at the location
which was to be searche&ee Government’s Exhibit No. 4. The investigative team for
purposes of the federal charges was the United States Drug Enforcement Agency (DEA) and
this court finds no evidence to suggest that either the DEA or the United States Attorney was
aware of Crawford’'s involvement with local law enforcement. Similarly, there is no
evidence to establish that the prosecution team knew that Crawford spent time in a military
brig almost twenty years before this kfiar an unknown reason that may or may not have
reflected on his credibility Brady does not require a prosecutor to seek out and disclose
exculpatory or impeaching material not in the government’s posseddioted States v.
Bender304 F.3d 161, 164 {'Cir. 2002);United States v. Jongsipra Furthermore, based

upon the fact Crawford testified to his extensive drug'tfselmitted on cross-examination

llZId
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his arrests for child support violations and hot checks after testifying on direct examination
that he had never been arrest€didmitted that his drug use affected his memtrgnd
admitted that six years had passed since tha®about which he was testifying and that he
had never provided a written statement to law enforcetirahis court finds this “newly
discovered evidence” would not have had a material effect on the verdict.

Next, Barrett claims the government knew or should have known that Crawford was
a drug addict at the time he was interviewed by the prosecution and at the time he testified
at trial and therefore, they had an obligation ugtadyto disclose this information to the
defense. As previously stated, Crawfordifeesl at trial about his extensive drug use; so
despite the petitioner’s allegations, defense counsel was aware that he was a drug addict.
Further, Barrett claims, in light of Crawford’s affidavit which indicates he “was high on
speed” when he testified at trfafthe prosecution had an obligation to correct Crawford’s
allegedly false trial testimony that he had been off drugs for nine months prior to his
testimony!’ Petitioner does not, however, present any evidence that the government
actually knew Crawford was using drugs at the time of his testimony. Conclusory or “purely
speculative” allegations are insufficient to establiBnadyclaim. Murphy v. Johnsar205

F.3d. 809, 814 (5Cir. 2000). If, as the petitioner alleges, it should have been obvious that

134., at pp. 456 and 467-468.
1194., at pp. 468 and 472.

1134., at pp. 481-482.

116Petitioner’s Exhibit No. 45, at p. 2.

17y 7.7r. Vol. 3, at p. 457.
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Crawford was on drugs at the time of testimony, there is no merit to tHésady claim
because the defense would or should have known that he was on drugs.

Finally, the petitioner claims the government should have disclosed that threats were
made to Crawford to secure favorableltiggtimony. Again, the petitioner does not present
any evidence that Crawford was actually threatened. Based on one statement in Crawford’s
affidavit in which Crawford says: “. . . Mr.ittlefield told me all the bad things that would
happen to me if | ‘lied,*®the petitioner speculates that Crawford was threatened. While
the prosecution may have encouraged Crawford to be honest, that does not establish that
threats were made to Crawford to encourage him to testify untruthfully. Further, when asked
at trial whether he had “been threatened with any sort of prosecution if you don’t come up
here and testify,” Crawford stated: “No slrwas just subpoenaed to be here. That's why
I'm here doing this*® After reviewing all of the allegations against Travis Crawford, this
court finds the petitioner has failed to establigt fravis Crawford testified falsely at trial.
As a result, the petitioner has not shown that the prosecutor knew or should have known of
any falsity in Crawford’s testimony, a fact fatal to Bimdy claim.

C. Cindy Crawford

Petitioner claims Cindy Crawford was coached and threatened by the prosecutor; that
she was, contrary to her testimony, an actiugy user and that she was either high or

“coming down” from a high when she was interviewed by the government and when she

118Petitioner’s Exhibit 45, at p. 2.

19 1.7r. Vol. 3, at p. 470.
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testified at trial; that she suffered mental impairments which affected her ability to accurately
recall and relate past occurrences, and which caused her to embellish and exaggerate; that
she had regularly worked as an informant in the past and had received breaks on a Sequoyah
County drug case; at the time of her testimshg was in violation of deferred sentence in
Sequoyah County and that case was resolved in her favor after her testimony. Again, this
court will not consider hearsay accounts of unsworn recantati®ag.United States v.
Pearson 203 F.3d 1243, 1275 (1@ir. 2000).

Petitioner also claims the government withheld evidence that Ms. Crawford was
mentally ill and an active usef methamphetamine at the time of trial. In support of this
claim, the petitioner attaches medical records of Ms. CrawfordPetitioner does not,
however, present any evidence which tends to establish the government knew, prior to cross-
examination by defense counsel during the second stage of trial, that Ms. Crawford had been
diagnosed with post-traumatic stress disorder. Similarly, the petitioner does not present any
evidence which establishes that the government knew Ms. Crawford was using drugs at the
time of her testimony. Conclusory allegations that evidence was known by the prosecution
does not state a claim for relief. As previously indicaBeddydoes not require a prosecutor
to seek out and disclose exculpatory or impeaching material not in the government’s
possessionUnited States v. Bende304 F.3d 161, 164 {Cir. 2002).

Further, the petitioner claims “it was well known in the community that [Ms.

Crawford] acted on a regular 998 as a snitch for local law enforcement” and that the

120Petitioner’s Exhibit 144.

51



Government “or its agents” had to know thist tyey failed to disclose this informatidit.

This claim fails on two levels. First, if it was “well known” within the community, defense
counsel could have easily discovered the information. “ThereBsadyviolation “where

a defendant ‘knew or should have known tbsemtial facts permitting him to take advantage

of any exculpatory information,” or where the evidence is available . . . from another source,”
because in such cases there is really nothing for the government to dis€osev” Bell

161 F.3d 320, 344 {6Cir. 1998). Specifically, in this case, two of the three declarations
submitted by the petitioner to establish the knowledge within the community, were provided
by the petitioner’s cousin, who indicates her brother is married to Ms. Cratffard] the
petitioner’s uncle, the father of Travis Crawfdfél Travis Crawford’s parents lived in close
proximity to the petitioner’s housé. On the other hand, while these three declarant’s claim
Ms. Crawford was a police informant, Barrett fails to show that Ms. Crawford had, prior to
her testimony in 2005, actually provided any documented assistance to law enforcement in
exchange for favorable treatment. Even assuming the petitioner’'s allegations that Ms.
Crawford had worked for local law enforcemerttige, “it is unrealistic to expect the federal

prosecutors to know all information possessed by state officials affecting a federal case,

L2lpetitioner supports this statenhevith three declarationsSee Petitioner’'s Exhibit No. 83, at p. 2 (“It is common
knowledge in the community that Cindy Cifawd has worked as a “snitch” for lodalw enforcement for a long time to get
others in trouble and to avoid getting in trouble herself.”)itiBrer's Exhibit No. 88, at 2 (t is common knowledge in the
community that Cindy Crawford has worked as an informanth@ police for an extensive period of time. . . . . "); and
Petitioner’s Exhibit No. 92, at p. 1 (| am aware that Cindy has worked as an informant for the local police around héde . . .

122See Petitioner’s Exhibit No. 83, at p. 2.

123See Petitioner’s Exhibit No. 92, at p. 1.

1243 7.1r., Vol. 3, at pp. 451-456.
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especially when the information results from an unrelated state investigdtioned States
v. Beers189 F.3d 1297, 1304 (1Cir. 1999). Therefore, this court findsBmdyviolation
occurred in relation to this information.

Additionally, the petitioner alleges that “Cindy Crawford continues to milk benefits
from her work as an informant, and hetitesny against Mr. Barrett, up to the present day.”
Doc. 95, at p. 289. In support of this flowery statement, the petitioner alleges Crawford was
charged in Sequoyah County on June 18, 2008 with first degree burglary and conspiracy and
on December 15, 2008, more than three years after the petitioner’s trial herein, received a
two year deferred sentence on the first degree burglary charge and dismissal of the
conspiracy charge. Barrett's conclusory allegations that the federal government has exerted
and/or continues to exert influence in Ms. Crawford’s state court proceedings are meritless.
This statement, like many others contdineithin the petitioner's pleadings, is purely
speculative. Again, speculative allegations are insufficient to sBaeedstclaim. Murphy
v. Johnson205 F.3d 809, 814 {Cir. 2000).

D. Brandie Zane Price

Next, the petitioner asserts the government or its agents knew or had reason to know
that Ms. Price was involved in drug use and drug dealing at the time of her trial testimony
despite her testimony, on October 26, 2005, that she had not been using illegal narcotics

since 19997 In support of this assertion, the petitioner submits court records from the

125At trial, Ms. Price was asked, “Since 1999 have you been usigglif@arcotics?” She replied, “No, sir.” J.T.Tr. Vol. 16pa

3488.
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Eastern District of Oklahoma Case No. CR-07-016-RAW in which the grand jury returned
an indictment on March 14, 2007 which alleged that “Beginning prior to approximately May,
2006, the exact date being unknown to the Grand Jury, and continuing until on or about
February 20, 2007,” Price and others were involved in a drug conspita8ybsequent to

being indicted, Price pled guilty to a superseding Information to the crime of Possession of
Methamphetamine with Intent to Distribute a mixture or substance containing a detectable
amount of methamphetamine in excess of 500 grams. The Information alleged the crime
occurred “[f[rom approximately May, 2006 to on or about February 20, 2007.” Ultimately,
Price received a sixty (60) month sentencehat case. Barrett claims Ms. Price “received

a substantial downward departure or variance from the advisory Guideline rangerbased
her cooperation and testimony against Mr. Barrett at his federal'tri@ee Doc. 95, at pp.
290-291. Further, Barrett “alleges that the Government or its agents knew full well (or had
reason to know) at the time of Brandie Price’s testimony against [him] that she was involved
in drug use and drug dealingld., at p. 291.

Again, these claims are clearly speculative and this court fails to see how the
government could or should have known about drug activity which was not alleged to have
begun until more than six months after Price’s testimony. Further, even if the government
subsequently considered Price’s previous testimony in Barrett's case in requesting a
downward departure, this does not establish that the government had any agreement with Ms.

Price prior to her testimony in his case. As the government points out, “Barrett provides no

126Petitioner’s Exhibit No. 174.
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theory as to how the government might have induced Price’s cooperation by promising
leniency in a prosecution it had not undertaken for a crime the witness had not yet
committed.” Doc. 175, at p. 193. As aresult, tuisrt finds the petitioner has failed to state
aBradyclaim in relation to the testimony of Ms. Price.

E. Karen Real

As to the final civilian witness, the petitioner asserts the government misled the jury
with respect to the assistance it was going to give Real in exchange for her testimony and that
the government failed to disclose numerous state cases which were dismissed against Real,
which could have been used to impeach her. The government argues Barrett has failed “to
show that the benefit received by Real was not the one described by the witness in open
court.” Additionally, in regard to Barrett's claim regarding state cases, the government
argues this portion of Barrett's claim is untimely because it was not raised until March 1,
2010, and without merit since Barrett has failed “to establish that the government possessed
any material information about Real’s state prosecutions.”

a. Statute of Limitations

In reviewing the petitioner's Motion for Collateral Relief, to Vacate, Set Aside, or
Correct Sentence, and For a New Trial filed herein on March 17, 2009, it is clear the only
iIssue raised at that time regarding Ms. Real was

... that the Government misled the jwigh respect to th assistance it was

going to give Real. The Government surely knew all along that it would ask
that Real’'s sentence be reduced to time served based on her cooperation
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against Mr. Barrett, an eventuality which in fact occurred. The Government
has a continuing duty to disclose exculpatory evidence uBidaly. This
Government’s true intentions were never disclosed to the defense or told to the
jury. Additionally, the tremendous break Real received on her sentence is
newly discovered evidence adversely impacting her credibility and the
Government’s lack of forthrightness at trial. Evidence of Real’s deal could not
have been discovered with the exercise of due diligence before or during trial,
because it post-dated Mr. Barrett's trial. Yet again, the Government’s conduct
in soft-peddling the assistance it was going to give Real in exchange for her
testimony constituted a violation @iglio v. United States405 U.S. 150
(1972) andNapue v. lllinois 360 U.S. 264 (1959).

Doc. 2, at p. 297.

As the government claims, the petitioner did not timely raigraaly violation
occurred because of failure to disclose to defense Real’s criminal record, including pending
state criminal cases. Since this claim was not raised until the filing of the petitioner’s brief
in support of his Amended Motion to Vacate, Set Aside, or Correct a Sentence By a Person
in Federal Custody which was filed herein on December 4, 28@%Moc. 95, at p. 293, this
court finds it is barred by the statute of limitatidfis.

b. Sufficiency of claim regarding government assistance in exchange for
Real’s testimony

At trial, Ms. Real testified she had been convicted of “Conspiracy to manufacture,
maintaining a house and a gun charge” and was serving a fourteen (14) year sentence in
federal prison. Thereatfter, the following colloquy occurred between the prosecutor and Ms.
Real:

Q: And we visited previously to your being here, have we not?

127A)1 of the state court cases which the petitioner clainmikl have been disclosed welismissed by the State of

Oklahoma prior to Real’s testimony in this casertfi@rmore, none of those cases resulted in a conviction.
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A: Yes, Sir.

Q: And did I indicate anything that | would do for you or attempt to do for you
In relation to your cooperating with the Government in this case?

A: No, sir.
Q: Did | talk about anything I'd say to the Court?

A: Well, you just mentioned that, you know, you could tell the Judge, you
know, what I did. And then it would be up to the Judge.

Q: Okay. Any relief from your sentence - - you're aware it's not going to
come from me, its got to come for (sic) the court?

A: Yes. The court.
J.T.Tr., Vol. 13, at pp. 3080-3081. Ms. Real furthdvised the jury that she started using
methamphetamine in 1994 or 1995, and shémmaed doing so until her arrest in 2004.,
at p. 3081.

Ms. Real testified in the petitioner’s trial on October 24 and 25, 28@8.J.T.Tr.,
Vol. 13, pp. 3079-3092 and Vol. 14, 3098-3135. On March 1, 2006, the government filed
a Motion for Reduction of Sentence for Defendant Karen Jean Real Pursuant to Rule 35, in
Case No. CR-00-21-FHSeg Petitioner’s Exhibit No. 68 and Respondent’s Exhibit No. 9.
The government’s motion advised the court that a complaint had been filed against Barrett
in September 2004. The government indicated, in preparation for the Indictment, Ms. Real
was writted to the Eastern District of Oklahoma from a federal correctional institution and
asked about her associations with Barré&tie government further advised the court when

Ms. Real was told there was a possibility that she would be used as a witness against Barrett,
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she “expressed a willingness to testify without hesitation or reluctance.” Additionally, the
government indicated:

While Ms. Real’s testimony was delayed for a substantial period of time, Ms.

Real presented the information at the earliest possible opportunity for her to

assist the government. The government first presented this matter to a grand

jury in November 2004. Ms. Real, at approximately that time, was first

approached by the government regarding the knowledge she had involving

Kenneth Eugene Barrett. At that time, Ms. Real spoke freely and continued

to do so during the duration of her assistance to the government.

While ultimately multiple civilian witnesses spoke of Barrett's drug

dealing activities, his use of firearms, and his threats to law enforcement, Ms.

Real was the first to do so. Her willingness to provide truthful testimony

regarding Barrett's activities made it easier for the subsequent witnesses to

come forward. She was the first and cooperated willingly and courageously.

Her assistance was substantial and created an environment in which others

could cooperate as well. She is clearly deserving of a reduction in her

sentence in consideration of her efforts.
Id. Thereafter, on April 25, 2006, the Honorable Frank H. Seay entered an order reducing
Ms. Real’s sentence to time served, with thgional terms of supervised release being left
in effect. See Petitioner’'s Exhibit No. 68 and Respondent’s Exhibit No. 10.

Although Ms. Real did not advise the jury of the technical procedure that the
government would use to inform the judge of her assistareefiling of a Rule 35 Motion)
she clearly advised the jury that she anticipated that the government would make known to
the judge what she had done and then it would be up to the judge to decide what to do.
Based on the record in Ms. Real’s case, this appears to be exactly what the government did.
Petitioner, or at least the petitioner’s counsel, clearly knew or should have known of the

technical procedure for “informing a judge of a defendant’s assistance.” Thus, this court

finds petitioner has failed to establisBrady violation as it relates to Karen Real.
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F. Randy Turman

Petitioner states

[tlhe Government or its agents obviously knew that Turman was committing

perjury when he stated he no longer had a pending felony case in Sequoyah

County, but they let him give false testimony anyway. It is equally clear the

Government knew, despite Turman’s denials, that he had worked or was

working as a snitch. Otherwise, there was no reason for his case to lie dormant

for two years. The Government let Turman get away with another blatant

falsehood when he stated the Government had nothing to hang over his head.

Clearly, his testimony was motivated by the fact he had a still pending felony

case.

Doc. 95, at p. 294.

The testimony to which the petitioner refers, however, was elicited at trial by defense
counsel. First, defense counsel asked; Y®u're real familiar with cooking dope; aren’t
you?” Turman responded: “Yes, sir, I've been arrested for cooking dope.” Defense counsel
then indicated they were “going to talk about that in a secBhd\"few questions later, the

following colloquy occurred:

Q: . ... you have manufactured dopithin a thousand feet of a school,
haven't you.

A: No, sir.

Q: You have manufactured dope in the presence of a minor child under the age
of 12, haven’'t you?

A: No, sir.
Q: And, sir, you have manufactured dope while possessing a firearm?

A: Yes, sir.

128 7.7r. Vol. 4, at p. 433.
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Q: In fact, you manufactured methamphetamine while possessing a firearm,
an AK-47, that had the serial numbers obliterated; didn’t you?

A: No, sir.

Q: Well, you've been charged with all those crimes; haven't you?

A: I have been charged with alternating a serial number on a firearm, it was a
SKS where it was dropped and hit on a nine, and it looked like that it was tried

to be changed, but it hadn’t.

Q: And on that case, you're currently out on bond on another $100,000; aren’t
you?

A: No, 120,000.
Q: And the status of that case is what?

A: There’s - - there’s nothing, no status. I've done been to court, and it's done
been taken care of.

Q: It's over with?

A: As far as | know.

Q: Have you looked at the records?

A: No, sir.

Q: Do you want to look at them?

A: 1 don’'t know what good it would do me.

Q: I've got them right here. I've looket them. You want to look at them?
A: | probably wouldn’t understand them.

Q: It's not over with - -
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A: The last time | went to court on thas two years ago, and | have never

been - - made another court date. Mmat when Kelly Karnes was fired from

the sheriff's department. He brought in bogus charges on me - -

J.T.Tr. Vol. 3, pp. 434-436.

... .Bradyobviously does not apply to information that is not wholly within

the control of the prosecution. There iBradyviolation “where a defendant

‘knew or should have known the essential facts permitting him to take

advantage of any exculpatory information,” or where the evidence is available

... from another source,” because in scabes there is really nothing for the

government to disclose.

Coe v. Bell 161 F.3d 320, 344 (6Cir. 1998) (citations omitted).

Despite the petitioner’s allegations, the record establishes the falsity of the allegations
regarding Turman. The government did not elicit the testimony and, therefore, they could
not have “let him give false testimony” nor dieky “let [him] get away with another blatant
falsehood when he stated the Government had nothing to hang over his head.” Defense
counsel was clearly aware of the essential facts surrounding Turman’s pending criminal case
and he took advantage of that information to cross-exam Turman. Furthermore, the
petitioner’s allegations that Turman “had worked or was working as a snitch” is another
example of defense counsel’s speculation whias no basis in fact. There is simply no
merit to the petitioner’'s claim. As a result, this court finds the petitioner has failed to

establish @8radyviolation as it relates to Randy Turman.

G. Failure to disclose unknown witness

Barrett next asserts the government

. . . . had spoken with, and knew the identity of, a withess who when
guestioned failed to corroborate infation to which Charles “Monk” Sanders
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would eventually testify in the penalty phase of Mr. Barrett's trial. (Tr.

9/13/05 H'rg at 14, 17.) [The Assistant United States Attorney] advised the

court that he attempted to corroborate Sanders’s claim that he (Sanders) was

in a woman’s house when he overheard her speaking on the telephone.

Sanders, as he later testified, claimed he could recognize Mr. Barrett’'s voice

over the phone, and that he heard the voice say they had to identify the C.I.

and get rid of him. [The Assistant United States Attorney] told the court he had

spoken with the woman himself, and she did not corroborate Sanders, although

[the assistant] claimed he subjectively believed the woman’s denial was

motivated by fear.
Doc. 95, at p. 295.

Other than to cite to a transcriptiinca sealed hearing held on September 13, 2005,
at pages 14 and 17, the petitioner does not cite the actual statements made by the government
which establish that the government failed to disclose the identity of a person who
purportedly “failed to corroborate Charles Sanders.” A review of that transcript convinces
this court that this claim is without merit. The entire colloquy between the court and
prosecutors concerned witnesses to events that occurred at the petitioner’s residence “during
the months leading up to this particular demt.” Tr. of September 13, 2005, at p. 9. The
prosecutor advised the court he expected “them to testify that Mr. Barrett knew there was an
arrest warrant outstanding, he expected law enforcement to come to his residence at some
point in time and advised that - - words to the effect of I'm going to shoot when they come.”

Id., at pp. 9-10. The court then engaged in the following colloquy with the prosecutors:

THE COURT: Haven't you in effect disclosed to counsel then essentially who
they are by telling them what the testimony is?

MR. LITTLEFIELD: No, no, because - -

MR. SPERLING: Well, what the testimony is - -
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MR. LITTLEFIELD: We have told them what the testimony - -

THE COURT: Once you have told them what the testimony is, if they talk
with their client about it, isn’t he going to be able to determine roughly who
we are talking about?

MR. LITTLEFIELD: | don't believe so.

MR. SPERLING: Mike, hold on. Excuse me just a second.

(OFF THE RECORD DISCUSSION BETWEEN MR.
SPERLING AND MR. LITTLEFIELD)

MR. LITTLEFIELD: If - - Your Honor asks about does that notice them, the

defense, as to who it is and mypesse would be yes and no. Yes, because

the defense could go back through his recollection of who he might have said

that to and have an access to the names. No, because it is my belief that the

defendant said that to many, many more people than those that we have found.

| have learned of one person, for example, who - - through witnesses, who

would have been a participant in a conversation with Mr. Barrett in which

statements of this nature would have been made. | talked to that person. That

person refused to acknowledge it, | think in large measure because of the fear.
Id., at pp. 11-12. Simply because some other person did not acknowledge hearing petitioner
make similar statements to what Sanders heard, does not establish that the person was even
a participant to the conversation which Sasdkescribed. Sanders never claimed to know
who Barrett was speaking to when he heard the statements he testified about. Moreover,
Sanders never testified he was in a wombaisse when he overheard Barrett say “they had
to identify the C.I. and get rid of him.” Rather, Sanders testified he was in jail when he

overheard Barrett talking to someone on the telephone and Barrett made these comments to

the person he was talking to. See, J.T.Tr. Vol. 22, at pp. 4587-4588.
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Shortly after being advised that the petitioner may have made threatening statements,
the court advised counsel it was interested in hearing evidence to support the government’s
allegations that the witnesses’ were in dangddr, at p. 13. At that point, the following
colloquy occurred?

MR. SPERLING: | think that our brief with regard to the defendant being
reasonably believed to be dangerous, that if convicted he faces substantial
sentences, that there may well be media coverage. . . | need not belabor that.
| want to focus on, C, exactly why the Court should delay the production of
certain witnesses in this case. We have identified each of these withesses,
Your Honor. Two of them are in prisoone in federal, one in state. Others

live in and around Sequoyah County, which is the home county of the
defendant. Itis - - there is commknowledge, Your Honor, that guns and
drugs go hand in hand and particularly in Sequoyah County, methamphetamine
distributors are often armed. The defendant is a hero to certain drug
traffickers, as at Doss Gann’s residence. He was a federal defendant and was
prosecuted here. In fact, Mr. Littlefield was the prosecutor in that case and
Doss had a picture of the defendant on the wall with the inscription hero after
the time of this incident, this shooting. Randy Turman and Brandie Price have
explicitly expressed concern about intimidation, threats, and safety of family
members. The confidential informant that has been identified in our pleading,
Your Honor, stated such. He was at the house of defendant’s associate and
overheard the defendant speaking on the phone saying we have got to find out
who the C.I. is and take care of him. Mr. Littlefield has spoken directly with
that confidential informant, who is identified in our pleading by name.

THE COURT: What is the time frame of that?

MR. LITTLEFIELD: It was after the arrest, while Mr. Barrett was - - and |
don’t know - -

THE COURT: In ‘997

12%ince the petitioner asserts evidence of his allegati@muigifon page 14 and 17 of the transcript of the September
13, 2005 hearing at pages 14 and 17, the court has includeatiteecolloquy between the court and the government beginning
on page 13 to page 18.
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MR. LITTLEFIELD: It would have been in the time frame of ‘99, early 2000

is my best guess. | didn’t ask specifically because | - - but the informant was
at someone’s residence, a phone call was made, the informant was next to the
person who was the recipient of the phone call, recognized Mr. Barrett’s voice
over the telephone and heard Mr. Barrett tell this associate that we need to find
out who the confidential informant is and take care of him.

THE COURT: Okay. You may proceed.

MR. SPERLING: All right. | think the pleading speaks for itself with regard
to Cindy Crawford and Randy Turman, but we would point out in particular
that Randy Turman has explicitly stated to counsel that he seriously fears Jerry
Graham, who is a very dangerous man, recently released from prison and
believed involved in Sequoyah County drug activity. This is according to
District Attorney Investigator Clint Johnson. Jerry Graham is a neighbor of
Randy Turman’s and several law enforcement officers, as we noted in our
pleading, who are familiar with Jerry Graham advised that he is believed to
have killed in the past.

There is another matter, another man by the name of Randy Weaver.
We have set forth the substance of what we expect that he will testify to.
Brandie Price is also an associate of the defendant, whom we have identified
in our pleading as saying that as associate of the defendant that the
defendant told her the cops were going to come, bullets would fly and she
should either grab a gun or stay lomdahat the defendant intended to kill as
many of them as he could. She is often in Sequoyah County, although her
marital relationship is on and off with a husband and when it's on they live in
Van Buren or Fort Smith. She is often then with her mother or grandmother
in Sequoyah County and is the object of substantial concern. And then there
Is Charles Sanders. He is the confidential informant. Early in this proceeding
there were allegations by predecessor defense counsel that the C.I. was really
fiction. He is not, he is real. We have identified him in this pleading. He knew
that the defendant cooked meth. He had been there, smelled the odor of meth
at the defendant’s residence, had seen cooking items at the defendant’s
residence, knew that the defendant cooked crank at his residence at a time
approximate to the charged murder, and this informant, Mr. Sanders, said that
the defendant expected cops to come and said he was going to kill the first one
through the door. There was other - - there were other allegations about
interaction between the informant and the defendant and sometime after the
defendant’s arrest, the informant was at the residence of a female associate of
Barrett’'s when Barrett called and that's when Barrett advised the female that
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they needed to identify the informaand, quote, “take care of him,” end
quote.

There is also Travis Crawford and Travis Crawford is - - you know, this
statement about taking care of someone - - | mean, | must admit that
sometimes perception is reality and the Court needs to deal with reality rather
than someone’s unreal fears, but | donlidw in the context of this case that
these concerns are unrealistic. Travis Crawford was in Kenneth Barrett's yard
on the afternoon of the charged murder when there was an apparent drive-by
by an unmarked police vehicle. Tra@sawford apparently was told by the
defendant that the defendant recognized the Bronco as a cop car, expressed
that he didn’t give an explicitive (sic), that the law was coming in, and said
that he was going to go out in a blaze of glory. As we have - -

THE COURT: When did that witness testify?

MR. LITTLEFIELD: He has not yet testified. Part of our concern too here is,

Your Honor, these are not witnesses tha¥e previously testified in state

court. So does the defendant have some idea as to whom he interacted with at

or about thattime? Yes. Does he know about these specific people by name?

No.
Id., at pp. 13-18. As can be seen from the transcript of the proceedings, Barrett's claim that
the government suppressed the identity otaass who would have refuted Charles Sanders
is a figment of defense counsel’s imagination. There is simply no evidence in this record,
to establish that some undisclosed witness was in a position to contradict Sanders claim that
he had been threatenafier the murder. The fact the government might have learned of a
person who, “according to witnesses,” would have been a participant in a conversation with
Barrett in which statements concerning the confidential informant were made does not
establish that the person the governmentwee/ed was the actual person who was talking

to Barrett when the confidential informant overheard Barrett speaking. As a result, this court

finds the petitioner has failed to establish thBtrady violation occurred.
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Claimsinvolving credibility of Law Enforcement Personnel

Petitioner next asserts the government suppressed exculpatory evidence favorable to
the defense about four law enforcement officials involved in his cas€lint Johnson,
Vickie Lyons, Assistant United States Attorney Mike Littlefield, and Sequoyah County
Sheriff Johnny Philpott. Many of the allegatidrae no basis, involve post-trial misconduct
about which the government could not have known at the time of trial, and/or concern
matters which are clearly not relevant. This court will, however, attempt to address these
allegations.

A. Clint Johnson

First, the petitioner claims “[tjhe Governnteor its agents knew that Johnson, just

like his alleged snitch, Sanders, is untrustworthy and was subject to impeachment in a variety
of areas.” Doc. 95, at p. 297. Petitioner furtheserts “[a]t the time of Mr. Barrett’s trial

and shortly thereafter, Johnson was under official investigation for embezzlement of funds,
illegal drug use, perjury, and gross misuse of his official offi¢d.” In support of most of

these allegations, the petitioner relies on a “defense attorney’s suggestions” during cross-
examination in a criminal case against that defense attorney’s client, Richard Gray. All of
the documents which the petitioner submits in support of these allegations are blatant

hearsay. Further, while the petitioner claims “[o]Jn November 23, 2005, Shéticated

13%eff Sheridan appears to have been an employee aii@ray, the District Attorney for Cherokee and Sequoyah

Counties. Mr. Gray was indicted, following an Oklahoma multi-county grand jury investigation, in October, 2006 for
embezzling money seized as evidence frongdnvestigations. While the charges were ultimately dismissed against Mr. Gray,
no charges were ever filed against Mr. Johnson and the petitisteteément that the charges against Gray were dismisdesl at t
conclusion of the prosecution’s case “basadiefense counsel’s scathing impeachmédlint Johnson,” is nothing more than
speculation.
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Johnson’s possible involvement, as either a target or witness, in a Multi-County Grand Jury
criminal investigation,” the petitioner does not submit any evidence that establishes Johnson
was personally involved in any criminal activity or that an official investigation into
Johnson’s activities was being undertaken at the time of the petitioner’s'triihe
government, on the other hand, submitted an affidavit from Joel-lyn McCormick which
indicates Ms. McCormick was responsible for prosecuting Mr. Gray’s case and during her
preparations for the trial in Mr. Gray’s case, she investigated allegations of misconduct
leveled against Mr. Johnson. Ms. McCormick states, in reference to Petitioner’s allegations
that Mr. Johnson was writing hot checks in September 2005:

.... I directed Attorney General Investigator Fred Ellis to verify an allegation

that Mr. Johnson had written checks to a merchant on insufficient funds in

September 2005. As | understood the situation, the merchant had not

perceived any fraudulent intent on Johnson’s part. However, | recall that an

investigator from the District 27 Distt Attorney’s Office contacted the

merchant and urged him to turn the checks over to the DA’s office for

prosecution.

Respondent’s Exhibit No. 2. Additionally, Ms. McCormick indicates she became aware of

an audit of confidential informant funds used by Clint Johnson’s former employer, the

131Petitioner’s Exhibit No. 181b indicates, at p. 117, tBairing 2005, Johnson encountered several problems with
operational procedures at the Drug Task Force. One of the Assistant District Attorney’s.YAobtle district had stolen
“Crank” from a house during one of JOHNSON'S search wasrahhis A.D.A. was JART BICKEL (phonetic). JOHNSON
told the District Attorney, RICHARD GRAY what had happenétbthing was done about the incident. There were also other
problems within the District Attorney'sffice and JOHNSON ended up having tdifgdefore the Multi-County Grand Jury in
Oklahoma City, Oklahoma. JOHNSON told the truth to thrg dnd several indictmentgere handed down against co-
workers.” The interview in which thistatement appears was conducted inHateruary, 2006. Furthermore, it does not
establish that Clint Johnson was personialplved in any criminal activities. Finally, the A.D.A. Janet Bickel ultimatédylp
guilty “on September 8, 2006 in exchange for a five (5) geéerred sentence in Wagoner Coubtgtrict Court Case No. CF-
2006-037 for offering false evidence in violation of 21 @3 and for Possession of Controlled Dangerous Substance in
violation of 63 O.S. 2-402, and in Oklama County District Court Case No. @B06-597 for Perjury in violation of 21 O.S.
491.” State ex rel. Oklahoma Bar Ass’n v. Phillipg5 P.3d 353, 353-354 (Okla. 2007).
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District 27 Drug Task Force. However, Md&cCormick states: “The audit did not find
Clint Johnson had misappropriated confidential informant funits.”

Finally, assuming the petitioner’s allegations that the District Attorney’s office had
some “concern” over Johnson’s inability to account for funds allegedly used for drug buys
as early as November, 2005, the government’s disclosure obligationsBradgdo not
extend to merely subjective assessments by the prosecutor of a witness’s venaitey.
States v. Torrez-Ortegd84 F.3d 1128, 1137 (@ir. 1999). Moreover, mere suspicions
of misconduct would not have been admissible to impeach Johnson’s crediBigty.
Fed.R.Evid. 608 and 609. Furthermore, thosrt finds that any evidence of a internal
investigation within the state District Attorney’s office was not in the actual or constructive
possession of the federal government. Thisffigas based upon the facts of this particular
case, to-wit: (1) the state District Attornegfice was not acting on behalf of the federal
government or under its control; (2) the federal government apparently conducted its own
investigation, interviewing and calling witnesses not previously called by the state
prosecutor; (3) a Federal Bureau of Investigation (FBI) visual information specialist spent
two complete days at the scene, taking @2€rphotographs to develop a model of the crime

scene??(4) the DEA performed drug analysis on physical evidence which was $€iaed;

1323 1.1r., Vol. 2, at pp. 241-300.

133J.T.Tr., Vol. 12, at pp. 2770-2820 avdl. 13, at pp. 2827-2835, 2889-2920, 2929-3(R([RL6-3057.See alsp
Respondent’s Exhibit No. 4, at p. 2 /510, 12, 13 and p. 3, at s 15 and 16.
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(5) as early as March 24, 2004, the federal government was having trouble in obtaining
cooperation from the state District Attorney'’s offiéé.

Petitioner also claims Johnson mismandgsg@ersonal finances, declared bankruptcy
and gave materially false testimony regagdnis knowledge of Charles Sanders’s criminal
activity before September 24, 1999. While the petitioner speculates because of Johnson’s
bankruptcy filings he “mismanaged his personal finances,” the petitioner submits no
evidence establishing how or when Johnson mismanaged his personal finances. Furthermore,
in relation to Johnson’s public bankruptcyinggs, there was “really nothing for the
government to disclose.Coe v. Bell 161 F.3d 320, 344 {&Cir. 1998). Additionally, the
petitioner has not shown that disclosure of Johnson’s bankruptcies which occurred more than
four years prior to the petitioner’s trial would have had any affect on the verdict in the
petitioner’s caseSeeUnited States v. Smith34 F.3d 1211, 1222 (1@ir. 2008). Finally,
the petitioner claims “Johnson’s testimony was false on a material matter” in relation to the
confidential informant (Charles SanderSee Doc. 95, at pp. 301-303. Other than citing
to the transcript from the hearing on the petitioner’'s motion to suppress in federal court, the
petitioner does not providmy factual information which establishes that Johnson testified
falsely. Rather, this entire allegation is once again premised upon conjecture and
speculation. As a result, this court findsBr@ady violation occurred in relation to Clint

Johnson.

134Respondent’s Exhibit No. 4, at p. 4.
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B. Vickie Lyons'®

Petitioner makes the following allegations against Ms. Lyons:

Agent Vickie Lyons of the Oklahoma State Bureau of Investigation, another

critical witness in the Government’s case against Mr. Barrett, colluded with

and protected Johnson. . . .. Likewise, the credibility of Vickie Lyons would

have suffered greatly had the jury learned of her participation in her boyfriend

Clint Johnson’s numerous illegal activities.
Doc. 95, at p. 297. Petitioner also states “. . . . Johnson lived with another critical
prosecution witness in Mr. Barrett's case, Vickie Lyons of the OSBd.; at p. 300.
Petitioner submits absolutely no evidence of these allegations. Rather, the petitioner relies
upon suggestions made by Richard Gray’s defense lawyer, Clark Brewster, in questioning
Mr. Johnson. Mr. Johnson, however, denied umdh that he had ever lived with Ms.
Lyons. Petitioner’'s Exhibit No. 181A, at 3. This allegation is without any merit.
Therefore, this court finds the petitioner has failed to estabBshdyviolation as it relates

to Vickie Lyons.

C. Johnny Philpot

Next, the petitioner claims the government suppressed evidence that Johnny Philpott
visited his property and inspected his weapons less than a month before the murder. In
support of this allegation, the petitioner submits a declaration containing hearsay statements
attributed to Johnny Philpott. According to Barrett, this evidence would have allowed him

to attack the validity of the no-knock nighttime warrant and would have discredited the snitch

135AIthough the petitioner refers to “Vickie Lyons”, the courtissure of the true spelling of Ms. Lyons first name.

At the hearing on the motion to suppress, it was spelled “VicBg& Tr. of hearing on Motions held on January 26, 2005, at p.
48. See alspPetitioner’'s Exhibit No. 181A, at p. 7®uring trial, it was spelled “Vicki.”See J.T.Tr., Vol. 9, at p. 1849.
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witnesses and undermined the government’s proof of intent to kill any law enforcement
officers entering his property. Doc. 95, at pp. 307-310. The government, however, submits
a declaration from Philpott in which Philpott personally states, in part:

1. I was the Sheriff of Sequoyah County, Oklahoma from November 12, 1996
to December 31, 2008.

2. On July 29, 1998, | responded with some of my deputies, Shelton Fair
(#826), Larry Lane (#824) and Walter Ross, Undersheriff (#821), to the home
of Kenneth Eugene Barrett. On that occasion, | spoke with Mr. Barrett, and
some of my deputies inspected some rifles of Mr. Barrett's. Though Mr.
Barrett had an outstanding Sequoyah County misdemeanor warrant at that
time, | did not arrest him or cause him to be arrested.

3. Prior to Mr. Barrett’s arrest in connection with the shooting death of David
“Rocky” Eales, the July 29, 1998 incidetgscribed in paragraph 2, above was

the last occasion on which | visited Mr. Barrett’'s home in Mr. Barrett's
presence.

Doc. 175, Government's Exhibit'3®

If, despite Philpott's declaration, Philpott was at Barrett's residence less than a month
before the police raid and inspected Barrett’s guns, this evidence would have been readily
available to defense counsel from Barrett himself. As a result, the petitioner has failed to
establish @8radyviolation in regard to Johnny Philpott.

D. Michael Littlefield

Finally, and perhaps most disturbing to this court, are the petitioner’s allegations that

the prosecution suppressed evidence that Assistant United States Attorney Michael Littlefield

138rhis exhibit contains another paragraph which says @etlér attaching a copy of the radio log from July 29, 1998
as Exhibit A; however, no such log is attadho the exhibit. It should be notea@tlPhilpott’'s declaration is consistenthvthe
testimony given by Philpott at Petitioner’s tridee J.T.Tr., Vol. 8, at p. 1789-1790 and Vol. 22, at p. 4562.
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was abusing his children around the time of thal and disclosure of this exculpatory
evidence would have demonstrated that pesecutor likely threatened and intimidated
witnesses to provide false testimony. Petitioner supplies no competent evidence of these
allegations and it appears from exhibits filedler seal that the information submitted by the
petitioner did not occur until approximately one and a half (1v2) years after the petitioner’'s
federal trial. Based upon the sensitivity of the information and the fact that release of this
information would undermine previous stateutoproceedings, this court is entering a
separate order under seal which more fully addresses this claim in light of the sensitive nature
of the information. For purposes of this order, however, this court finds that the petitioner
has failed to establishBrady violation as it relates to Michael Littlefield.

After having reviewed all of the petitioneBsadyclaims and thoroughly examining
the exhibits cited in support thereof, this adunds the petitioner has failed to establish any

Bradyviolations actually occurred in the petitioner’s trial. Accordingly, this claim is denied.
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[lI. VALIDITY OF SEARCH WARRANT

Petitioner argues, in his fourth ground for relief, that his rights under the Fourth, Fifth,
Sixth, Eighth and Fourteenth Amendments were violated by the use of false information in
obtaining the search warrant and, as a result, the search warrant was invalid. The
government asserts the petitioner can not raise a Fourth Amendment search and seizure claim
on collateral review because he had a full airdfgportunity to litigate this claim. In reply,
the petitioner argues the suppression of exculpatory evidence regarding the affiant’s honesty
as a law enforcement officer shows that he denied a full and fair opportunity to litigate
the search and seizure warrant.

In United States v. CopR97 F.2d 1312, 1317 (ACir. 1993), the Tenth Circuit held
“that Fourth Amendment violations are not reviewable in a § 2255 motion when the federal
petitioner has had a full and fair opportunity to litigate the Fourth Amendment claim at trial
and present issues on direct appeal.” (citations omitted). In this case, it is clear that the
petitioner had a full and fair opportunity to litigate his Fourth Amendment claims. First, on
January 12, 2005, the defendant filed a motion to suppfes3n January 26, 2005, the
magistrate judge held a hearing on the maiosuppress. Thereafter, on April 1, 2005, the
magistrate judge recommended that the motion to suppress be d&@adApril 17, 2005,
the defendant filed objections to the magistrate’s report and recommendation regarding the

motion to suppress and on April 26, 2005, the government filed a response to the defendant’s

137cr. Doc. 33.See alspCr. Doc. Nos. 33, 43, 56 and 63.

138, Doc. 105.
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objections** On May 5, 2005, this court adopted and affirmed the magistrate’s
recommendatiof?

Shortly after the trial began, Charles Sanders testified he was Johnson’s confidential
informant and Barrett's attorneys orally re-urged their motion to suppress claiming it was
based on a faulty affidavit! Thereafter, defense counsel filed a written motion re-urging
their motion to suppres& This court entered a\sen page written order denying the
defendant’s motion specifically finding:

Having heard both the testimony of Clint Johnson and Charles Sanders
in this trial, as well as the testimony of numerous other witnesses regarding the
activities occurring at the defendant’s residence during the time period in
which Johnson was receiving information from Sanders, this Court finds there
is absolutely no basis for the defendant’s assertion that the information
contained within the affidavit was not truthful. Specially, because the affiant
accepted as true what he was told by Sanders, and had found him to be reliable
in the past, the Court finds the affidavit was properly supported. Furthermore,
based upon the totality of testimony presented herein, this Court finds the
defendant has not even established that the information provided in 1999 by
the informant was untruthful or unreliable. As such, the affiant’s affidavit
concerning that information could not have been made with deliberate or
reckless disregard for the truth. Accordingly, the defendant’'s motion to
suppress is hereby overruled.

Cr. Doc. No. 253.
On appeal, the petitioner argued the district court erred in denying the motion to

suppress, although the exact argument rais@gimotion to vacate was not presented on

13%r. Doc. 117 and 122, respectively.
140%¢r. Doc. 124.
141

J.T.Tr., Vol. 12, at pp. 2667-2680.

142cr. Doc. 228.See alspCr. Doc. No. 231, Government’'s ResponsBéfendant’'s Requeth Reurge Defendant’s
Motion to suppress the Drug Search Warrant.
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appeal. See United States v. Barretd96 F.3d 1079, 1088-1091 {1Cir. 2007). In
rejecting the petitioner’'s argument, the Tenth Circuit held “there was no violation of
Oklahoma state law, let alone a federal constitutional violation that would justify suppression
of the evidence seized from Barrett’s residendd.; at 1090.

Since this court has previously found that the government did not suppress any
exculpatory evidence about the affiant’s honesty as a law enforcement officer, this court
finds the petitioner had a full and fair opportunity to litigate his Fourth Amendment issues
at trial. Further, since his allegatiormcerning the affiant’s honesty are nothing more than
unfounded scandalous attacks on the affiant, this court finds appellate counsel was not
ineffective in failing to raise these unfounded allegations on appeal. Accordingly, this claim
Is denied.

V. EVIDENTIARY ISSUES

Barrett’'s sixth ground for relief asserts his rights under the Fifth, Sixth, and Eighth
Amendments were violated because of the trial court’s restrictions on the use of statements
he purportedly made at the time of his arrest and improper restrictions on the jury’s
consideration of the state-court verdict. To overcome any procedural default, the petitioner
asserts appellate counsel was ineffective in failing to raise the issue on appeal. The
government argues the petitioner first raised his claim that the court improperly excluded
evidence of his state court trial in a briggd herein on March 1, 2010, well after the statute
of limitations had expired. As a result, the government asserts this portion of his claim is

time barred. Additionally, the government claims the petitioner has inadequately pled this
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claim by failing to identify the judicial ruling which he is attacking and that the petitioner is
procedurally barred from raising the claim because of his failure to raise the issue on appeal.
The petitioner did not submit any reply to the government’s response on this issue.

A. Statute of Limitations

As previously indicated, the one-year limitations period ended on March 17, 2009.
In reviewing the Motion filed herein on Mdrd 7, 2009, it is clear the only issue raised at
that time regarding the restriction of the jury’s consideration of the state-court verdict dealt
with the court’s exclusion of evidence thg the penalty phase of the trigdee Doc. 2 at
pp. 323-327. As the government argues, the petitioner did not timely claim that this court
erred in excluding, in the first stage of trialidance regarding the prior state court trials and
verdict. Since this claim was not raisedilthe filing of the petitioner’s brief in support of
his Amended Motion to Vacate which was filed herein on March 1, 2@E0Doc. 149 at
p. 179, this court finds it is barred by the statute of limitations.

B. Sufficiency of claim

While the petitioner claims his counsel sought to admit a “number of statements made
by Mr. Barrett shortly after his arrest that showed his deep remorse for the death of Trooper
Eales,™ the petitioner identifies only one statement which he claims was erroneously
excluded at trial. He does not, however, provide any citations to the ruling which
purportedly excluded this statement or establish why the ruling was flawed in light of the

facts and circumstances known at the time of the ruling. Itis not this court’s job to develop

“Poc. 149, at p. 176.
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the petitioner’s claims where they are devoid of factual supploited States v. Fishe88

F.3d 1144, 1147 (10th Cir. 1994) (citiktall v. Bellmon 935 F.2d 1106, 1110 (10th Cir.
1991)) andHilliard v. United States345 F.2d 252, 255 (10th Cir. 1965). Rather, it is the
petitioner’s responsibility to identify the specific rulings which he claims were erroneous and
articulate why they were wrong. While the petitioner does provide legal authority for the
proposition that statements of remorse may be considered as mitigating evidence, he does not
pinpoint what the court’s ruling that he isatlenging was or explain why the specific ruling

was erroneou¥” Judges are not required to search for the proverbial needle in a haystack
in order to ferret out facts to support allegatioostained in a motion to vacate. Since the
petitioner has not specifically identified the ruling which was erroneous, this court finds the
petitioner has failed to establish that any error was made or that appellate counsel was
ineffective in failing to raise the issue on appeal. Accordingly, this claim is denied.

V. USE OF STUN BELT

In his seventh ground for relief, the petiter argues his rights under the Fifth, Sixth,
and Eighth Amendments to the United States Constitution were violated because the trial
court permitted the marshal to “place visible restraints on [him] during the trial. . . .” Doc.
95, at p. 326. In support of this assertion, the petitioner states “[t]he stun belt created a

visible bulge in Mr. Barrett's clothing that was observable by the jury. (Exhibit'€0qd.,

14%B0th Petitioner's mother and father were all allowed to testify during the second stage of trial that the defendant
knew he made the wrong decision, that he would do thingsetitfg if he could, and that he was sorry it happergek
Cr.Doc. 353, at pp. 5089 and 5114-5115.

14%xhibit 80 is a declaration by the petitioner's mother, Doris Barrett.
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at p. 327. No such statement, however, is contained in Petitioner’s Exhibit 80. In fact, no
mention whatsoever is made in Exhibit 80 about the stun belt. Rather, ExHitin@@ates
trial counsel told appellate counsel that lterait believe the stun belt was visible to the jury.
The government argues the petitioner has procedurally defaulted this issue for failing
to raise it on direct appeal. To overcome the procedural default, the petitioner claims both
trial and appellate counsel were ineffective for failing to preserve this issue or raise it on
appeal.
In Deck v. Missouri544 U.S. 622, 125 S.Ct. 2007, 161 L.Ed.2d 953 (2007), the
United States Supreme Court held on revidw trial conducted by the State of Missouri
that the Constitution forbids
the use of physical restraints visible to the jury absent a trial court
determination, in the exercise of its discretion that they are justified by a state
interest specific to a particular trial. Such a determination may of course take
into account the factors that couhtave traditionally relied on in gauging
potential security problems and the risk of escape at trial.
Id., 544 U.S., at 629, 125 S.Ct., at 2012. Visible shackling has been deemed inherently
prejudicial because 1) it undermines the presumption of innocence and the related fairness
of the factfinding process; 2) it can interfere with a defendant’s “ability to communicate”
with his lawyer; and 3) it could undermine the dignity of the judicial prodess544 U.S.,

at 630-631, 125 S.Ct., at 2013. United States v. WardeB91 F.3d 1279, 1293-1294 {10

Cir. 2009), the Tenth Circuit recognized thagjueing a defendant in a criminal trial to wear

148 xhibit 29 is a declaration by appellate counsel, Mark Henricksen.
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a visible stun belt, like restraining him with visible shackles, may erode a defendant’s
constitutional presumption of innocence.” (Emphasis added)

Criminal defendants do not, however, enjoy an ungualified right to appear before a
jury without restraints. Courts retain the discretion to take measures to maintain order and
security within the courtroomUnited States v. Hack82 F.2d 862, 867 (TCCir. 1986).

Where compelling reasons exist to justify the use of physical restraints, the general
presumption against their use will “yield to the competing interests of courtroom participants
for the safe conduct and orderly progress of the tridl.'Furthermore, prejudice should not

be presumed from the use of a stun belt, hieere is no evidence that any juror actually
observed it.United States v. McKissicR04 F.3d 1282, 1299 (1ir. 2000).

In this case, the United States Marshal made a request of the court to authorize the use
of a stun belt during the trial to ensure the security of the courtroom. Prior to reaching any
decision on the matter, the court entered aslaainute order ordering the parties to submit
briefs on the issue and set the matter for an evidentiary hédrirgllowing the entry of the
sealed minute order, the government filed under seal a Brief in Support of the United States
Marshal’s request? Attached to said brief was an affidavit by John W. Loyd, United States
Marshal for the Eastern District of Oklahoma. In his affidavit, Mr. Loyd indicated “[t]he belt

will not be visible to the jury and will not impede the defendant’'s normal physical

147Cr. Doc. 166. As indicated in the sealed minute orderctiurt decided to seal the minute order and all subsequent
pleadings and court hearings on the stun belt issue in anteffsgvent any prejudicial infemees to be drawn against the
defendant.

8. Doc. 175.
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movements during trial.” Cr. Doc. 175. Further, in advising the court of the advantages of
using a stun belt over using leg irons, Marshal Loyd stated that “[s]tun belts are worn under
a defendant’s clothing and not visible to the jurid’

On August 30, 2005, the court conducted an evidentiary hearing at which Louisia
Murrow, Supervisory Deputy Marshal for the Eastern District of Oklahoma, testified
regarding why the United States Marshal’'s service considered Barrett an escape risk. Ms.
Murrow testified that she had personally observed Barrett while he was in the marshal’'s
holding cell attempting to tamper with his handcuffs. Specifically, Ms. Morrow testified:

He was twisting them and pulling on thamd he even went so far as to walk

out of the camera vision and turn hack and face the wall so that | could not

fully see what he was doing. You know, | could see the back of his arms

moving and stuff and | could - - when he was seated in the cell block, | could

watch him twisting his hands and attempting to tamper with the handcuffs.

Cr. Doc. 330, Tr. of Sealed Criminal RratHearing held on August 31, 2005, at pp. 10-11.

Ms. Morrow indicated that the behavior of the defendant in the holding cell was very
extraordinary. Id., at p. 14. Additionally, Ms. Morw testified the defendant had
continuously been in custody since approximately September 24, 1999; that defendant, prior
to coming into the custody of the United States Marshal, had been incarcerated in the
maximum security portion of the Oklahoma State Penitentiary where the defendant had been
on lockdown for 23 hours per day; and that other deputy marshals had reported to her that

they felt the defendant was “checking outéiés more than a normal prisoner would do.”

Id., at pp. 11- 15. Finally, Ms. Morrow testified the charges pending against the defendant
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indicated that the defendant had a propensity of violddcgeat pp. 53-54. The government

also admitted as Government Exhibit 1 a copy of the policy of the United States Marshal
Service regarding the use of stun belts which indicated that, if used, the device was to be
concealed from the general pubfit.ld., at p. 19. Additional testimony indicated that the

use of the stun belt had never prevented a defendant from consulting with his attorney or
participating in his defensdd., at pp. 21-22.

The defendant then called his stepmother, Doris Barrett, to rebut the government’s
testimony. Ms. Barrett testified that no restraints had been used on the defendant during state
trial proceedings which occurred prior to defendant’s indictment in federal court and that she
never saw any type of threatening gesture by the defendant or any attempt or gesture by the
defendant to escapéd., at pp. 75-80. Following the testimony, the court took the matter
under advisement and on September 6, 2005, in a sealed order the court made specific
findings of fact and conclusions of law redjag why the court felt the use of the stun belt
was appropriate in this caké.

Furthermore, this court observed the petitioner during his criminal trial. The stun belt
did not inhibit the petitioner's communications with his counsel. Petitioner continually took
notes and freely communicated with both ofdosinsel during his trial. The stun belt was

not visible to the jury. The defendant was brought into the courtroom and seated at the

14%e government also had Ms. Murrow put the stun belt arbandaist to demonstrate for the court what such a
device would look like if worn by the defendant under his clothes.

15%r. Doc. 178. In his Reply brief, the patitier argues this order does not comply Wigtkbecause there were no
findings that the defendant “was dangera@usescape risk, threatening or likely to smany security problems.” Reply at p.
153. The court’s order, however, clearlyaddishes that the court allowed the use of the stun belt because of speciftg secur
concerns present in this particular caSeg Cr. Doc. 178, at pp. 16-18.
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defense table prior to the jury being escorted into the courtroom and the defendant remained
seated and was not escorted out of the courtroom until the jury had left the courtroom. Itis
highly unlikely, based upon the way the jurors entered and existed the courtroom and the
seating position of the defendant at the defense table, that any juror would have taken
particular notice of petitioner’s waist. To the extent, however, that even one juror might
have observed a bulge around the petitioner’s waist, they could not have known what caused
the bulge. Inlight of medical advanceday, numerous medical devices could be placed on

a person’s waist and even if the jury olveer a bulge around petitionerigist, it is mere
speculation to assume the jury would know that petitioner was wearing a stun belt for
security reasons. Additionally, when the petitioner jumped out of his seat during the trial and
demanded that the United States Attorney ‘@éthis family,” the United States deputy
marshal in charge of the stun belt did not deploy the stun belt. As a result, this court finds
there is no evidence in the record that any member of the jury in this case knew that the
defendant was wearing a stun belt. Accordingly, based upon the record herein, this court
finds this claim has no absolutely no merit and counsel were not ineffective for failing to

raise this issue on appeal.

154t should also be noted that had the defendant been required to wear full restraintss sthiottard practice in the
Eastern District of Oklahoma when the United States Malsirags a defendants from the secure holding facility down the
public hallway into the courtroomsée Cr. Doc. 178, at p. 11) it is highly more likely, based upon the configuration and
acoustics of the federal courthouse, that the jury would have become aware of thoserseastitgs. Specifically, the
courthouse floor is marble; defendants arpined to walk past the outside of theyjassembly room every time the courtdsk
a recess, both on the way out of court and on the way backantg and the clanking of the waist chains can be heard
throughout the entire second floor of the courthouse wthereourtroom and jury assembly room are located.
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VI. COMPETENCY TO STAND TRIAL

In his eighth ground for relief, the petitioner asserts he was tried while incompetent
in violation of the Fifth, Sixth, and Eighth Amendments to the United States Constitution.
The issue of a defendant’'s competency to stand trial centers on whether he “has sufficient
present ability to consult with his lawyer with a reasonable degree of rational understanding-
and whether he has a rational as well as factual understanding of the proceedings against
him.” Dusky v. United State862 U.S. 402, 80 S.Ct. 788, 789, 4 L.Ed.2d 824 (1960). “To
prevail on a substantive due process competency claim, a petitioner must demonstrate by
clear and convincing evidence a real, substantial, and legitimate doubt regarding his
competence to stand trial.' Walker v. Gibson228 F.3d 1217, 1229 (10Cir. 2000)
(overruled on other groungls

The Constitution forbids trial of one who, for whatever reason, is unfit to assist

in his own defense because our adversarial system of justice depends on

vigorous defenses. The Constitution does not necessarily forbid trial of the

mentally ill. ‘Not every manifestation of mental illness demonstrates
incompetence to stand trial; rather the evidence must indicate a present
inability to assist counsel or understand the chargdsited States ex rel.

Foster v. DeRobertj§¥41 F.2d 1007, 1012{Tir. 1984);:Galowski v. Berge

78 F.3d 1176, 1182 {Tir. 1996);Medina v. Singletary59 F.3d 1095, 1107

(11™ Cir. 1995) (‘[N]either low intelligence, mental deficiency, nor bizarre,

volatile, and irrational behavior can be equated with mental incompetence to

stand trial.’).

Eddmonds v. Peter83 F.3d 1307, 1314 {7Cir. 1996),cert. denieg520 U.S. 1172, 117
S.Ct. 1441, 137 L.Ed.2d 548 (1997).

Since capacity to assist in one’s detens the main concern, where fitness is

challenged post-trial “[e]Jvidence of a defendabgfavior and demeanor at trial are relevant
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to the ultimate decision of competency to stand trial.{citingUnited States v. Princ838
F.2d 1092, 1094 (10Cir. 1991)). To show entitlement to a hearing on a substantive

competency claim, Petitioner must present “clear and convincing evidence creating a real,
substantial and legitimate doubt [about] his competence to stand trial.” This standard of
proof is high; and ‘the facts must positively, unequivocally, and clearly generate the
legitimate doubt.” United States v. Battl@19 F.3d 1292, 1299 (4LTir. 2005).

To support his substantive due process claim that he was tried while incompetent, the
petitioner relies almost exclusively upon the declarations of two experts who examined him
more than three years after braminal trial. Neither of thse experts, however, appear to
have consulted with former counsel, the psychologist who examined Petitioner at the time
of trial or any of the other people who irdeted on a daily basis with Petitioner during his
federal trial such as federal marshals or Muskogee County Jail empltiyees.

The records in this case, however, contradict the findings by these experts.
Specifically, on August 31, 2005, this court held a pretrial hearing for the purpose of
deciding whether the defendant would be requmedear a stun belt during the trial. At said

hearing, the petitioner’s step-mother, Doris Barrett, testified that she had been in contact with

the defendant. When asked: “Did Kenny Barngfiress to you that he realizes what is going

152re affidavit of Myla H. Young, Ph.D. indicates shd dbt even review any records from the Muskogee County
Jail, the Oklahoma Department of Corrections or any adtiséitutional records related to Mr. Barrett’s incarceration from
approximately 1999 to date nor did she talk with his@yis custodians either before or during his triaée Petitioner’s
Exhibit 89 at  20. The affidavit of George W. Woods,MrD. reveals that he looked at institutional records including
“availableacademic, medical and custodial records.” Petitioner’stitxtil7, at 9 14 (italics added). His affidavit does not,
however, indicate that he spoke with afythe persons who interacted on a da#gis with the petitioner during the trialrbim.
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on in this case?”, she responded: “Yes, sir.& 8lso indicated the defendant knew that his
case was before the jul’/.

Furthermore, this court’s observations during the trial, as well as affidavits of the
petitioner’s trial counsel and the petitioner's own actions and comments during his trial,
clearly indicate the defendant was competent during his trial. As discussed previously
herein, this court observed the defendant taking notes and freely communicating with both
of his trial attorneys. Additionally, during second stage closing arguments when the
prosecutor* began to discuss testimony that his family members had given as mitigation,
the defendant leapt from his chair and said:

Get off my family, Sperling. This is about murder, not my family. You didn’t

mention the fact that | made two statements to OSBI Internal Affairs that you

wouldn’t let this jury hear, would you? I've heard enough of him talking about

my family. Take me out of the courtroom. Take me out.

Cr. Doc. 355, at p. 54212
Following this outburst, the defendant was, at his request, removed from the

courtroon:>® After the prosecutor had completed his closing remarks, even though defense

counsel indicated the defendant did not dasimreturn to the courtroom, the court had Mr.

15%r. Doc. 333, at p. 88.
SMr., Sperling gave the second closing argument for the governr8estCr. Doc. 355, at pp. 5418- 5421.
158rhis statement alone demonstrates the petitioner Fadyasophisticated understanding of the proceedings.
Further, the decision to leave the courtroom may be reflectitreealefendant’s anger and frustration with the judicial m®ce
but they were not incoherent.
lSe]d., at pp. 5430-5434 for a discussion of the court and counsel's observations regarding the defendant’s behavior.

See alspp. 5438 in which the court advised the parties that “the marshal has also brought to my attention that the defendant has
said if you force me to come to the court, | can give you some problems.”
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Barrett brought to court outside the presence of the jury and the following colloquy between
the court and Mr. Barrett occurred:
THE COURT: Let the record reflect counsel for the Governmentis present and
the Defendant is present with counsel. Mr. Barrett, | asked the marshal to
bring you up because you have a right to be present in court during all
proceedings. I've been advised by both of your attorneys that you advised
them you did not desire to be here in any further proceedings; is that correct?
MR. BARRETT: Yes, Your Honor.
THE COURT: Do you have any questions of the Court about that?
MR. BARRETT: No, sir.
THE COURT: Any guestions of your attorneys?
MR. BARRETT: No, sir.
THE COURT: I'll ask the marshal to return - - (interrupted)
MR. HILFIGER: One more. Does that include the verdict?
MR. BARRETT: Yes, Your Honor.

THE COURT: Since | anticipate there will be some time between now and the
verdict, if you have some change of mind, if you'll relay that to your counsel.

MR. BARRETT: Yes, sir.
Id., at pp. 5438-5439.
Additionally, both trial counsel submitted declarations regarding their actual
interactions with Petitioner during the trial. Mr. Hilfiger stated, in relevant part:
Mr. Barrett manifested a clear understanding of the trial
proceedings. He was very involved in his defense. Mr. Barrett

discussed witnesses, individual questions, and lines or areas of
guestions for certain witnesses. Because of the two prior State
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court trials, Mr. Barrett also was able to identify inconsistencies
between the evidence in the federal and state trials. Mr. Barrett
wrote contemporaneous notes of the testimony and used those
notes in later discussions with Mr. Smith and myself concerning
testimony already covered. Mr. Barrett appeared very attentive
during the trial and he avoided unnecessarily interrupting his
attorneys in court by writing messages, rather than by
addressing us orally!

In view of my interaction with Mr. Barrett, | harbored no doubts
concerning his mental competence to stand trial and was
unaware of any symptom that suggested he suffered from a
significant mental health condition.

| cannot recall ever discussing with Mr. Echols any concern by
him about Mr. Barrett’'s mental competence to stand trial, and |
was never made aware of, by any conversations, or reports in the
defense file, that Mr. Echols ever harbored a concern about Mr.
Barrett suffering from a significant mental health condition.
Similarly, none of the materials in the defense file raised a
concern in my mind that Mr. Barrett was incompetent or
suffered from a significant mental health condition unrelated to
his use of drugs.

Both Bret Smith and I, jointly and individually, met with several
of Mr. Barrett’s relatives, including (but not limited to) his
mother Gelene Dotson, his father Ernest Barrett, his step-mother
Doris Barrett, his brother Steven Barrett, his uncle Roger
Barrett, and his son Toby Barrett. None of them reported to me
that Mr. Barrett had suffered significant head injuries or had
exhibited any symptoms of mental illness that led me to question
the defendant’'s competence to stand trial. In fact, none of the
defendant’s relatives provided me with any information that led
me to believe Mr. Barrett had suffered from a significant mental
health condition.

. ... Mr. Smith and | met with Jeanne Russell, at her office in
Tulsa. Mr. Smith had more direct contacts with Dr. Russell

Bvs. Barrett's testimony at the pretrial hearing hatdAugust 31, 2005, establishes that the petitioner was also
active in similar ways in his two state trial proceedin8eg Cr. Doc. 333, at pp. 82-83 and 87.
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concerning her contacts with Mr. Barrett, but she never
indicated to me that she had any concern about Mr. Barrett's
mental competence to stand trial or suggested anything to me
that indicated she believed that Mr. Barrett suffered from a
significant mental health condition.

Government’s Exhibit 12, at §s 5, 7, 8, 9 and 10, respectively (footnote added).
Mr. Smith stated, in pertinent part:

Mr. Barrett impressed me as among the most cooperative
criminal defense clients | have ever had. He clearly understood
the proceedings, and assisted Mr. Hilfiger and me in selecting
witnesses, in suggesting questions, and in identifying
inconsistencies between the evidence in the federal and state
trials. He was very involved in his defense. He took notes and
avoided unnecessarily interrupting his attorneys in court by
writing messages, rather than by addressing us orally.

On occasion, | met with Mr. Barrett outside the presence of Mr.
Hilfiger. Mr. Barrett would attend those meetings prepared with
lists of points he wanted communicated to me and to Mr.
Hilfiger.

Mr. Barrett believed he was being unfairly targeted by the
government, but I did not find him to be unduly paranoid under
the circumstances. During our initial meeting, which occurred
soon after my appointment to the case, he was suspicious of my
identity. But over the course of our initial few meetings, | found

it easy to build a rapport with him. | did not observe him
looking over his shoulder to see if anyone was listening to him
or engaging in other behaviors that would have demonstrated
irrational suspicion of his surroundings or an abnormal degree
of paranoia.

In view of my interaction with Mr. Barrett, | harbored no doubts
concerning his mental competence to stand trial and was
unaware of any symptom that suggested he suffered from a
significant mental health condition.
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I met with several of Mr. Barrett’s relatives, including (but not
limited to) his mother Gelene Dotson, his step-mother Doris
Barrett, and his uncle Roger Barrett. No one, including the
family members | interviewed, reported to me that Mr. Barrett
had suffered significant head injuries or had exhibited any
symptoms of mental illness that led me to question the
defendant’'s competence to stand trial. In fact, none of the
defendant’s relatives provided me with any information that led
me to believe Mr. Barrett suffered from a significant mental
health condition.

. ... I met with Jeanne Russell, at her office, in the presence of
Mr. Hilfiger. Dr. Russell never indicated to us that she had any
concern about Mr. Barrett’'s mental competence to stand trial or
suggested anything to me that indicated she believed that Mr.
Barrett suffered from a significant mental health condition.
Id., Exhibit 11 at s 3, 4, 5, 6, 7, and 8, respectivElge alspDoc. 310, at p. 36 in which
Mr. Echols indicated the petitioner
is far from retarded. He is very brightyt educated, but he is very bright. He
will tell me things during the trial - - he recalls something being said in court.
| will check ranscripts (sic) or computer files and all of this other stuff and low
and behold it will turn out to be right almost all of the time.
Additionally, tests conducted by a psychologist named Faust Bianco, during the state court
proceedings, indicated Mr. Barrett did not have any “personality disorders or any indication
of any brain disfunction. (sic).1d.
In light of this record, the petitioner’s proffer of Dr. George W. Woods’ opinion
(based upon his evaluation of Mr. Barrett more tiaee years after trial) that “Mr. Barrett

was unable rationally to assist his attorneys in the preparation of his tfialags not

“positively, unequivocally and clearly generate a real, substantial and legitimate doubt

580¢. 72, Exhibit 117, at § 81.
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concerning [Barrett's] mental capacity Poster v. Wargd182 F.3d 1177, 1191 (4 CCir.

1999) (citingNguyen v. Reynold$31 F.3d 1340, 1346 (1Cir. 1997)). See alspWalker,
supraat 1229-1230 (holding several post-conviction affidavits, prepared over seven years
after trial, regarding defendant’s competence at time of trial were of little significance in light
of other evidence). Therefore, this count the petitioner has failed to establish by clear
and convincing evidence that he was incompetent at the time dftriatcordingly, this

claim is denied.

VII. JURY INSTRUCTIONS

Barrett raises challenges to his jury instructions as three separate claims arguing that
his rights under the Fifth, Sixth, Eighth and Fourteenth Amendments were violated by failure
of this court to: 1) instruct on a lesser included homicide offense; 2) instruct the jury they
could consider residual doubt as a mitigating fa@od 3) require the jury to find that death
was an appropriate punishment beyond a reasonable doubt. Further, the petitioner asserts his
rights to effective appellate counsel were violated due to appellate counsel’s failure to raise
the first and third issues on appeal. The government claims petitioner has procedurally
defaulted the first and second claims and that he can not relitigate the third claim because it
was raised on direct appeal.

As a general rule, improper jury instructions do not form the basis for federal habeas

corpus relief. Cupp v. Naughted14 U.S. 141, 146, 94 S.Ct. 396, 400, 38 L.Ed.2d 368

15%ee alspCr. Doc. 237, Sealed Psychological Evaluation/Risgessment prepared by J. Randall Price on October
25, 2005, and the videotape of the interview of the petitiomeadwucted by Dr. Price and Cr. Doc. 265, Sealed Notice with disk
of telephone calls from the Muskogee County Jail madtdypetitioner between October, 2005 and November, 2005.
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(1973). InUnited States v. Fragy56 U.S. 152, 102 S.Ct. 1584, 71 L.Ed.2d 816 (1982), the
Supreme Court indicated a federal inmate attempting to establish prejudice from an allegedly
erroneous jury instruction has a heavy burden and must show that the “ailing instruction by
itself so infected the entire trial that the resulting conviction violates due process.”

A. Lesser included offense

In United States v. Keehlé12 U.S. 205, 208, 93 S.Ct. 1993, 1995, 36 L.Ed.2d 844
(1973), the Supreme Court stated: “[I]t is nbayond dispute that the defendant is entitled
to an instruction on a lesser included offense if the evidence would permit a jury rationally
to find him guilty of the lesser offeesand acquit him of the greaterSee alspBeck v.
Alabama447 U.S. 625, 635, 100 S.Ct. 2382, 65 L.Ed.2d 392 (1980) (holding that the verdict
of death may not be constitutionally imposedradtpiry verdict of guilt of a capital offense
where jury was not permitted to consider a \&rdf guilt of a lesser included offense). In
Schmuck v. United Statet89 U.S. 705, 716, 109 S.Ct. 1443, 103 L.Ed.2d 734 (1989), the
Supreme Court adopted the “elements approactietermining when a lesser offense has
been established by the evidence at trialndér this test, one offense is not ‘necessarily
included’ in another unless the elements of the lesser offense are a subset of the elements of
the charged offense.ld. Before a lesser offense will be deemed a “subset” of the greater
offense, “the lesser [offense] must be suett iths impossible to commit the greater without
first having committed the lesserld., U.S. at 719, S.Ct. at 1452 (quoti@des v. United

States 144 F.2d 860, 861 {Cir. 1944). Thereafter, idnited States v. Chanthadar230

92



F.3d 1237 (19 Cir. 2000), the Tenth Circuit Court set forth a four-part test for determining
whether a lesser included offense instruction is warranted stating:
[A] lesser included offense instruction is to be given when [1] there is a proper
request for one; [2] the lesser included p§e consists of some, but not all, the
elements of the offense charged; [3] proof of the element or elements
differentiating the lesser and greater offenses is a matter in dispute; and [4] a
jury could rationally convict on the lesser offense and acquit on the greater
offense.
Id., at 1257. Courts need not instruct on lesser offenses in capital cases when such offenses
are not lesser included offenses of the charged ciifopkins v. Reeve§24 U.S. 88, 118
S.Ct. 1895, 141 L.Ed.2d 76 (1998). Accordingly, no instruction is to be given, when the
lesser offense requires an element not required for the greater offehseucksuprg U.S.
at 716, S.Ct. at 1450.
In this case, both parties requested this court to instruct on voluntary manslaughter.
The reason this request was made was due to the fact that the petitioner was charged with
First Degree Murder in state court but was convicted of First Degree Manslaughter. Here,
however, Barrett was charged, in Count 1, with using and carrying a firearm during and in
relation to drug trafficking crimes and possig a firearm in furtherance of such drug
trafficking offenses, resulting in death, in\aabn of 18 U.S.C. § 924(c)(1)(A) and (j), and,
in Count 2, with using and carrying a firearm during and in relation to a crime of violence
and possessing a firearm in furtherance of such crime of violence, in violation of 18 U.S.C.

§ 924(c)(1)(A) and (j). While Petitioner recognizes that Counts 1 and 2 were “felony

murder” counts, he nonetheless argues heat of passion would have negated the malice
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aforethought element. @hanthadarasupra the Court indicated that to prove the malice
aforethought element of first-degree felony murder, the prosecution need only show
commission of the specified felonid., at 1258. As a result, the Court held second degree
murder was not a lesser included offense of felony murder under § 111it{a).
Furthermore, since felony-murder does not necessarily entail a sudden quarrel or heat of
passion, voluntary manslaughter is not a lesser included offense of felony muintted

States v. Miguel338 F.3d 995, 1005-1006"(ir. 2003). Finally, it is important to
remember that the petitioner was sentenced to life without the possibility of release on
Counts 1 and 2. As aresult, this court findssiolation of the principles enunciatecBack
occurred in relation to these two coung&ee alspTrujillo v. Sullivan 815 F.2d 597 (10th

Cir. 1987) (finding that failure to give lesser included offense instructions was not
constitutionally erroneous and therefore could not be reviewed on habeas where death
penalty was sought but not imposembrt. denied484 U.S. 929, 108 S.Ct. 296, 98 L.Ed.2d

256 (1987). Thus, appellate counsel was not ineffective for failing to raise this issue in
relation to Counts 1 and 2.

As to Count 3 of the superseding indictment, Barrett was charged with Intentionally
Killing, During the Commission of a Drug Trafficking Crime, a State Law Enforcement
Officer, Engaged in the Performance of His Official Duties, in violation of 21 U.S. §
848(e)(1)(B). Barrett’s intent was an essential element of Colni8ed States v. Barrett

496 F.3d at 1112. Therefore, to convict Barrett of Count 3, “the government had to prove,
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as it did with respect to Count 2, that Barrett intentionally killed Ealéd.” (citations
omitted).

In enacting 8§ 848(e), Congredegarly chose to omit any grades of homicide lesser
than intentional killing committed in furtherance of a felony drug crime. An examination of
federal homicide offenses contained within Title 18 confirms that other federal homicide
statutes such as voluntary manslaudgfftend second degree murtfécannot serve as lesser
included offenses because those offenses can only be prosecuted in federal court when
committed within the maritime or territorial jurisdiction of the United States. Whereas, a
killing under 8§ 848(e)(1)(B) does not have to occur within federal territorial jurisdiction. The
federal jurisdictional nexus of § 848(e)(1)(B) is met if the defendant is engaged in certain,
enumerated federal drug crimedJnited States v. Beckfqr®66 F.Supp. 1415, 1418
(E.D.Va. 1997). Further, since there are no common law federal crimes, this court cannot
imply lesser included homicide offenses to § 848(e)(1)ld@®) Accordingly, this court finds
voluntary manslaughter is not a lesser included offense of 21 U.S.C. § 848(e)(1)(B). As a
result, appellate counsel was not ineffectiv&ihing to raise this issue in relation to Count
3.

B. Residual doubt

In his tenth ground for relief, the petitionegaes this court erred in not instructing

the jury that they could consider residual doabta mitigating factor. Specifically, the

1898 y.s.c. §1111.

1818 y.s.c. §1112.
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petitioner argues he should have been allowed to introduce evidence and the court should
have instructed the jury that it was appropriate for them to consider as a mitigating factor that
“a prior jury was convinced thale death of Trooper Eales was not brought about in the
manner which the Government claimed in the federal proceedings.” Doc. 149, at p. 199.
The government argues the petitioner has procigdefaulted this claim by failing to raise

it on appeal.

Petitioner does not provide any legal authority for his argument that his constitutional
rights were violated by this court not instting the jury regarding doubts of a prior state
court jury on completely different chargd®ather, the cases cited by the petitioner stand for
the proposition that “. . . the Eighth Amendment to the United States Constitution does not
require an instruction on “residual doubt” at the penalty phisanklin v. Lynaugh487
U.S. 164, 172-75, 108 S.Ct. 2320, 101 L.Ed.2d 155 (1983)ited States v. Honke&78
F.Supp.2d 1040, 1041 (N.D. lowa 2004); &mited States v. David32 F.Supp.2d 455, 458
(E.D. La. 2001). The Tenth Circuit Ballahdin v. Gibsor275 F.3d 1211 (10Cir. 2002)

did not hold that a defendant has a constitutiagat to an instruction regarding “residual
doubts.” Instead, it recognized where the first stage defense was “actual innocence,” a
residual doubt theory might have been a reasonable strategy for defense counsel to adopt.
Id., at 1240 n. 10. While the petitioner now argues the court erred in not allowing him to
argue “residual doubt” to the jury by advising the jurors, during the penalty phase of trial,
that the state court jury did not believe the defendant had intentionally killed Trooper Eales,

the petitioner never claimed he was actually innocent. Further, the issue of “residual doubt”
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was initially raised in this case not because of the federal jury having doubts over its own

verdict, but this court’s concern that the parties wanted to utilize the state court verdict based

upon different charges to which the United States was not a party, to nullify the federal court

jurors sworn duty to considéne facts presented to them in reaching a verdict, during the

first stage of trial, regarding whether the actions of the defendant were intentional or, during

the second stage of trial, entailed any of the statutory aggravating factors alleged in the

case’® The court clearly advised the parties, during pretrial proceedings, of its

understanding of mitigating factors stating:

. . . as to the mitigating factors, which are defined in 189 (sic) U.S.C.
Section 3592, evidence is relevant if imds logically to prove or disprove
some fact or circumstance that could reasonably serve as a basis for a sentence
less than death. Under the statute, such evidence may include factors in the
defendant’s background, record, or character, or any other circumstance of the
offense. This Court does not find tletidence of prior proceedings against
the defendant relates to the defendant’s background, record, character, or
offense in any way that could mitigate against the imposition of a death
sentence. Such evidence is not relevant and Defendant shall therefore refrain
from any mention of prior proceedings against this defendant in the sentencing
stage of this trial.

Defendant may, however, introduce his prior conviction and the
resulting 30-year sentence as a mitigating factor. Due process and the Eighth
Amendment mandate that when a defendant is not eligible for parole, and the
government uses future dangerousness as an aggravating factor, the jury must
be informed that if it does not senterthe defendant to death, he will spend
the rest of his life in prison. The Costtesses that the defendant’s use of this
evidence is relevant and admissible solely on this point. The defendant may
not use this evidence to raise residual doubts about the defendant’s guilt or any
- - or for any other purpose, because it does not relate to any aspect of the
defendant’s background, record, character or any other circumstance of the
offense charged herein, and is, therefore, not relevant.

4-5.

162See Cr.Doc. 314, Tr. of September 26, 2005, at pp. 99k alspCr.Doc. 317, Tr. of September 20, 2005, at pp.
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Cr. Doc. 314supraat pp. 10-11. Thereatfter, during the sentencing phase of trial, the court
instructed the jury as follows regarding mitigating circumstances:

You have found the defendant guilty of three capital crimes. Your
consideration of guilt or innocence has, therefore, been completed. You must
now determine an appropriate punishment. In considering the appropriate
punishment to impose, you are not teisé the issue of guilt or innocence.

All twelve jurors are bound by your verdict in the first portion of this case.

Additionally, you are instructed that you must not speculate about the
reasons for the jury’s verdict or sentences in the Sequoyah County District
Court case. Only the charges and the evidence presented in this court are
relevant to the task now before you. The sentences in the Sequoyah County
District Court case may, therefore, only be considered with regard to their
mitigating effect, if any, on the defendant’s sentence for the charges at issue
in this federal court case.

You must consideany mitigating circumstances you find to exist.
Mitigating circumstances are facts about the defendant's character,
background, or record, or the circumstances of the particular offenses, or other
similar relevant factors, that may call for a penalty less than death. However,
any lingering doubt that you may hasbout the defendant’s guilt ot a
mitigating circumstance and cannot be considered by you in determining the
appropriate punishment.

Cr. Doc. 257, Instruction No. 19 (bold in original).

In Franklin v. Lynaugh487 U.S. 164, 108 S.Ct. 2320, 101 L.Ed.2d 155 (1988), the
Supreme Court said:

Our edict that, in a capital case, “ ‘the sentencer . . .[may] not be
precluded from considerings a mitigating factqrany aspect of a defendant’s
character or record and any of the circumstances of the offeksilitigs v.
Oklahoma 455 U.S. 104, 110, 102 S.(869, 874, 71 L.Ed.2d 1 (1982)
(quotingLockett 438 U.S., at 604, 98 S.Ct., at 2964), in no way mandates
reconsideration by capital juries, in the sentencing phase, of their “residual
doubts” over a defendant’s guilt. Such lingering doubts are not over any
aspect of petitioner’s “character,” “recltor a “circumstance of the offense.”
This Court’s prior decisions, as we understand them, fail to recognize a
constitutional right to have such doubts considered as a mitigating factor.

98



Id., U.S. at 174, S.Ct. at 2327. In her camnicig opinion, Justice O’Connor made this point
even clearer saying:

Our cases do not support the proposition that a defendant who has been found
to be guilty of a capital crime beyond a reasonable doubt has a constitutional
right to reconsideration by the sentencing body of lingering doubts about his
guilt. . . . as the plurality points out, we have approved capital sentencing
procedures that preclude consideration by the sentencing body of ‘residual
doubts’ about guilt.

Our decisions mandating jury consideration of mitigating circumstances
provide no support for petitioner’s claim because ‘residual doubt’ about guilt
IS not a mitigating circumstance. .‘Residual doubt’ is noa fact about the
defendant or the circumstances of the crime. It is instead a lingering
uncertainty about facts, a state of mind that exists somewhere between ‘beyond

a reasonable doubt’ and ‘absolute certainty.” . . . Nothing in our cases
mandates the imposition of this heightened burden of proof at capital
sentencing.

Id., U.S. at 187-188, S.Ct. at 2334-2335 (citations omitted). Thereafdregon v. Guzek
546 U.S. 517, 126 S.Ct. 1226, 163 L.Ed.2d 1112 (2006), the Court reaffiraskiin
finding no constitutional right to introduce residual doubt evidence at sentencing.

In this case, the defendant was not prevented from advising the jury that he had
already been convicted by a state court juryfati, during the penalty phase of trial, the
defendant elicited testimony from Maudeen Vann, the First Deputy Court Clerk in Sequoyah
County, Oklahoma, that the defendant was originally charged by information in the District
Court of Sequoyah County with one count of first degree murder and three counts of shooting
with intent to kill. The information was subsequently amended to include one count of first

degree murder, one count of shooting with intent to kill, and two counts of discharging a
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firearm with intent to kilt®® Additionally, Ms. Vann went on to advise the jury of the state
court jury verdict, telling them that the stateurt verdict form indicated that the defendant
was found guilty by the state court jury on Coluat Manslaughter in the First Degree; on
Count Two he was found guilty of the crime of Assault and Battery with a Dangerous
Weapon; and on the two counts of discharging a firearm with intent to kill, he was found not
guilty.*®* Finally, Ms. Vann advised the jury of the sentence imposed on the two state court
charges for which Mr. Barrett was convict®dnd a copy of the state court judgment was
admitted into evidenc®® While the petitioner claims counsel should have pointed out that
the evidence of the prior conviction edislhbed the death was not caused in the manner in
which the government claimed, the petitioner was not prohibited from introducing any
evidence relating to the manner in which the death occurred and the petitioner does not now
identify any evidence relating to the manpéthe victim’'s death which was improperly
excluded at trial. Furthermore, the jury veasually advised in detail of the outcome of the
prior state court proceedings.

Petitioner argues, however, that his jury should have been instructed it could consider
“residual doubt” as a mitigating factor. Since there is no constitutional right to such an

instruction and the petitioner does not identify a statutory provision requiring such an

183 7. Tr., Vol. 24 at pp. 4715-472Bee alspDefendant’s Trial Exhibit Nos. 230 and 231.
1843 7.7r., Vol. 24 at pp. 4722-4724.
1894., at pp. 4724-4725.

168566 Govt. Exhibit 331.See alspd.T.Tr., Vol. 24, at pp. 4726-4738 andf@elant’s Trial Exhibit Nos. 230-235.
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instruction, the petitionehas failed to establish that the court’'s instruction regarding
mitigating circumstances violated due proceldsus, he is not entitled to relief on this issue
and neither trial or appellate counsel were ineffective in failing to raise this issue.

C. Jury not required to find appropriateness of death penalty beyond a reasonable
doubt

Petitioner claims, in his twelfth ground for relief, that the court’s instructions violated
his rights under the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States
Constitution because the jury was not instructed that they had to find that death was an
appropriate punishment beyond a reasonable doubt. The government asserts the petitioner
raised this issue on appeal and is, theretmeed from relitigating this issue. In reply, the
petitioner claims the issue “was not raised or adequately resolved on appeal.” Doc. 178, at
p. 179.

Although the petitioner claims appellate counsel did not properly raise the issue on
appeal, a review of the Tenth Circuit deaisieaves no doubt that the issue was addressed
on appeal. In fact, in reaching its decision regarding the constitutionality of 21 U.S.C. §
848's scheme for weighing of aggating and mitigating factors, the court cites the same
Supreme Court cases which Petitioner now attempts to utilize to support his expanded
constitutionality argument saying:

Barrett, effectively seeking to extend the Supreme Court’s decision in

Ring argues that § 848 violated the Sixth Amendment because it does not

require the jury to apply the reasonable doubt standard in weighing the

aggravating and mitigating factors. According to Barrett, “[t]here is simply no

functional difference between ‘finding’ and ‘weighing,” and thus “[tlhe
determination of whether aggravating circumstances outweigh mitigating
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circumstances is a factual determination which could lead to an increase to the
ultimate penalty-death.”

United States v. Barre#96 F.3d 1079, 1107 (4Cir. 2007). Although the court indicated
appellate counsel had not made as broad an argument on appeal as he had in the district
court!®” the court analyzed the issue in full and held a reasonable doubt standard is not
required in the weighing procesSee also, United States v. Figl846 F.3d 923, 950 (10

Cir. 2008). Accordingly, the petitioner is barred from relitigating this issue and appellate
counsel was not ineffective for failing, as the petitioner alleges, to raise this claim.

Vill. REMOVAL FROM COURTROOM

In his thirteenth ground for relief, the petitioner argues his rights under the Fifth,

Sixth, Eighth, and Fourteenth Amendments of the United States Constitution were violated
when he was removed from the courtroom mphesence of the jury and that counsel were
ineffective in not raising this issue on appeal. The government argues the petitioner
procedurally defaulted this claim by not raising it on direct appeal. The government further
asserts that because the claim lacks merit, appellate counsel were not ineffective for failing
to raise the claim on appeal. Finally, the government argues that two of the subclaims raised
are barred by the statute of limitation®etitioner does not address the government’'s

arguments in his Reply brief.

1874, n. 12.
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The record is clear that the petitioner did raise this issue on appeal. Since the
petitioner claims, however, appellate counsel were ineffective for failing to raise it on appeal,
this court will proceed to the merits of the claim.

As indicated above, during the government’s final penalty stage closing argument,
the defendant got up from his chair and told the marshals to take him out of the courtroom.
With the court’s permission, the deputy United States Marshals walked the defendant out of
the courtroom and the prosecutor completed his argufiient.

Following completion of the government’s argument, but prior to the jury leaving the
courtroom, the court called counsel to the bench and had a hearing outside the presence of
the jury in which the court asked if the defense had any requested instructions in regard to
the defendant’s outburst. Counsel requested a recess to consider the issue further and the
court granted that requé$t. After a short recess, but still outside the presence of the jury,
the court inquired of counsel if they had any requested instructions. When both sides
indicated they had none, the court advised the parties it was inclined to give the following
instruction:

Members of the jury: You are instructed that neither the Defendant’s conduct

nor his statements during closing argument are evidence in this case and you

should not consider them when rendering your verdict herein.

Cr. Doc. 355, J.T.Tr. Vol. 27, at p. 5435. Counsel indicated they did not care whether the

court gave this instruction or not because ighitights it to an extent, but then it also, you

1881 Doc. 355, J.T.Tr. Vol. 27, at p. 5421.

16%r. Doc. 355, at pp. 5426-5429.
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know, cautions the jury.Id. Then, the court inquired as to whether the defendant needed
to be brought to the courtroom for the court to inquire as to whether or not he wanted to be
present during the remainder of the proceedings. Even though defense counsel advised the
court that the defendant had specifically toleinthhe did not want tbe present, the court
advised counsel he was going to have the marshal bring the defendant to the courtroom in
minimum restraints outside the presence of the'flildefense counsel requested a chance
to speak with their client before he was brought to the courtroom and so another short recess
was taken. Thereafter, the defendant was brought into the courtroom, outside the presence
of the jury, and the following colloquy occurred:

THE COURT: Let the record reflect counsel for the Governmentis present and

the Defendant is present with counsélr. Barrett, | asked the marshal to

bring you up because you have a rightbe present in court during all

proceedings. I've been advised by both of your attorneys that you advised

them you did not desire to be here in any further proceedings; is that correct?

MR. BARRETT: Yes, Your Honor.

THE COURT: Do you have any questions of the Court about that?

MR. BARRETT: No, sir.

THE COURT: I'll ask the marshal to return - - (Interrupted)

MR. HILFIGER: One more. Does that include the verdict?

MR. BARRETT: Yes, Your Honor.

THE COURT: Since | anticipate there will be some time between now and the
verdict, if you have some change of mind, if you’ll relay that to your counsel.

170l\/Iinimum restraints were allowed because the marshal advised the court that the defendant had said if he was forced
to come to court, he could give them problens, at p. 5438.
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MR. BARRETT: Yes, sir.
Cr. Doc. 355, J.T.Tr. Vol. 27, at pp. 5438-5438Bhe court took alrt recess for the
defendant to be removed from the courtroom. Thereafter, the jury was brought back into the
courtroom and the court gave the cautionary instruction discussed above and the concluding
instructions to the jury. The jury then was placed in charge of the bailiff and taken to the jury
room to begin their deliberation&d., at pp. 5440-5444.

Petitioner now argues that he was not competent to waive his presence at trial and that
this court violated his constitutional rights by:

(a) removing him from the courtroom without just cause, warning or hearing;
(b) forcing Mr. Barrett to unnecessarily wear additional restraints; (c) failing
to advise Mr. Barrett of his constitutional right to be present at trial; (d) failing
to determine whether Mr. Barrett was competent to knowingly and voluntarily
waive his constitutional right to be present at trial; (d) failing to determine
whether Mr. Barrett had in fact knowingly and voluntarily waived that right;
and (e) failing to give the jury a curative instruction.

Doc. 149, at p. 240. Additionally, the petitioner asserts that trial counsel acted unreasonably

(a) by failing to consult mental health or other medical experts regarding Mr.
Barrett’s condition, including his competence to make a valid waiver; (b) by
failing to raise a doubt about Mr. Barrett’'s competence; (c) by failing to seek
a hearing on his competence and/or the effects of his not taking medication for
depression or bipolar disorder and the affects of the steroids; (d) by failing to
object to the additional restraints; (e) by failing to object to the choice the court
gave Mr. Barrett (be present in unlawful restraints or absent); (f) by failing to
advise him of the risks of being absenmediately before the jury began to
deliberate whether he would live or die; and (g) by failing to seek an
appropriate instruction regarding the actions of the marshals, the court and Mr.
Barrett's absence.

Id., at pp. 240-241.
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While the petitioner argues he has a fundamental right to be present at all stages of
trial, the court did not, as the petitioner argues, remove the defendant without warning
because of the defendant’s outburst. Rather, the defendant voluntarily requested to be
removed from the proceedings and the court simply complied with his request.

Rule 43(c) of the Rules of Criminal Procedure provides, in pertinent part:

(c) Waiving Continued Presence.

(1) In General. A defendant who was initially present at trial,
. waives the right to be present under the following
circumstances:
(A) when the defendant is voluntarily absent after
the trial has begun, regardless of whether the
court informed the defendant of an obligation to
remain during trial; . . . . ..
(2) Waiver's Effect. If the defendant waives the right to be
present, the trial may proceed to completion, including the
verdict's return and sentencing, during the defendant’s absence.
Petitioner cites no authority to support his argument that when a defendant asks to be
removed from the courtroom that he first must be advised that he has a constitutional right
to be present before the court acquiescestogtiuest. The plain language of Rule 43(c) of
the Federal Rules of Criminal Procedure allows a defendant to voluntarily absent himself
after the trial has begun without being adviged he has a obligation or constitutional right
to remain. Furthermore, while the petitioner argilemis v. Allen 397 U.S. 337, 90 S.Ct.

1057, 25 L.Ed.2d 353 (1970), prevents his removal from the courtroom without a warning

by the judge that he would be removed if he continued to exhibit disruptive behavior, the
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defendant was not removed from the courtroom based upon his behavior. Rather, he was
removed from the courtroom only after he personally requested to be taken from the
courtroom. By simply acquiescing in his request, this court avoided drawing unnecessary
attention to the situation. As soon as the prosecutor completed his closing argument, which
was no more than 5 or 10 minutes after the defendant voluntarily absented himself from the
courtroom, the jury left the courtrootft. Immediately thereafter, outside the presence of the
jury, the court addressed the issue with celunéfter conferring with counsel and giving
defense counsel an opportunity to consuthwheir client, the court had the defendant
brought back into the courtroom, outside the presence of the jury, to ensure that the
defendant’s continued absence was voluntary and that the defendant was aware that he had
aright to be present. The court also advised the defendant he could return to the courtroom
at anytime if he chose to do sBee, United States v. Sealanddr F.3d 160, *15 (10Cir.
1996) (court recognized a distinction between forcible removal and voluntary removal from
proceedings). There is nothing in this netahich indicates the defendant would have
chosen to remain in the courtroom if the court had stopped the proceedings and addressed
the defendant before he was allowed to leave the courtroom.

Further, this court is not aware of anytaarity which has held that a trial court must
advise a defendant of his right to remairthia courtroom before allowing the defendant to

leave. To the contrary, in a case where the defendant failed to return to court following a

171According to the courtroom deputy’s log notes, the government’s final closing argument took approximately 42
minutes (1:37:21 to 2:19:01), including the defendant’s statements and removal, @adsitrépt of this portion of the trial
consists of 25 pages. Less than six pages of this portitie trfanscript occurred after the defendant left the courtroom.
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lunch break and was, thereafter, convicted in absentia, the Supreme Court in rejecting the
defendant’s argument that “his mere voluntary absence from his trial cannot be construed as
an effective waiver,” the Supreme Court held:

Itis wholly incredible to suggest that petitioner, who was at liberty on bail, had

attended the opening session of his trial, and had a duty to be present at the

trial, entertained any doubts about his right to be present at every stage of his

trial. 1t seems equally incredible to us, as it did the Court of Appeals, ‘that a

defendant who flees from a courtroom in the midst of a trial-where judge, jury,

witnesses and lawyers are present and ready to continue-would not know that

as a consequence the trial could continue in his absence.’
Taylor v. United Stateg14 U.S. 17, 20, 94 S.Ct. 194, 196, 38 L.Ed.2d 174 (1973) (internal
citations omitted) See alspUnited States v. Newmgar3 F.2d 1395, 1401 (1 @ir. 1984).
While the defendant in this case was clearlyatdiberty on bail, it is ludicrous to suggest
that the defendant could demand to leave the courtroom during the prosecutor’s closing
argument but not recognize that the court would continue the trial in his absence. Rule
43(c)(1)(A) permitted the defendant to waive his right to be present by requesting the court’s
permission to leave the courtroom withoue thourt informing the defendant of his
constitutional right to be present. Furth®e coherent statements by the defendant at the
time of his request to leave the courtroom dithlthat he was fully aware of what he was
doing. Therefore, this court finds the petitiomas not deprived of any constitutional rights
when he was allowed to leave the courtroom.

Petitioner does not provide any authority to support his argument that the court

violated his rights by allowing additional resstts upon him prior to returning him to the

courtroom outside of the jury’s presence. As previously indicated, courts retain the
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discretion to take measures to maintain order and security in the courtcboted States

v. Wardel| 591 F.3d 1279 ($0Cir. 2009), citingDeck v. Missouti544 U.S. 622, 632, 125

S.Ct. 2007, 161 L.Ed.2d 953 (2005) dswited States v. Hagk82 F.2d 862, 867 (1Cir.

1986). Here, the record reflects the defendamirndicated he could cause trouble if he was
returned to the courtroof?. Thus, the additional restraints were appropriate to maintain
order and security in the courtroom. Further, these additional restraints could not have been
observed by the jury as the defendant was brought into the courtroom outside of their
presence. As aresult, this court finds the defendant’s constitutional rights were not violated
by the use of additional restraints.

To the extent this court has previously found the petitioner was competent to stand
trial, the petitioner’'s arguments to the contrail} not be further addressed. Additionally,
since the record is clear that defense counsel consulted with their client and thereafter, the
court made specific inquiries of the defendant regarding his not returning to the courtroom,
after which a cautionary instruction was giverthe jury regarding the incident, this court
finds the petitioner’s remaining arguments are frivolous.

After having considered the merits of the arguments herein, this court finds appellate
counsel was not ineffective for failing to raise these issues on apfes.Banks v.
Reynolds54 F.3d 1508, 1515 (1@ir. 1995) (“An appellate advocate may deliver deficient
performance and prejudice a defendant by omitting a ‘dead-bang winner.”) (qQuUoited

States v. Coqkt5 F.3d 388, 394-95 (1(ir. 1995). Having failed to establish appellant

1725eeCr. Doc. 355, J.T.Tr. Vol. 27, at p. 5438.
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counsel rendered ineffective assistance of coumstlis issue, the petitioner is procedurally
barred from raising this issue herein.

IX. CONSTITUTIONALITY OF FEDERAL DEATH PENALTY

Petitioner asserts in his fourteenth ground for relief that he was denied due process,
equal protection, the right to be free from cruel and unusual punishment and the effective
assistance of counsel because the federal death penalty, as administered, is
“disproportionately and unconstitutionally applied according to the race of the victim, and
trial and appellate counsel made no objection based on this fact.” Doc. 95, at p. 368.
Petitioner bases his argument on a memorandum regarding “DOJ report on the Federal Death
Penalty System” from Professor David Baldus to The Honorable Russell D. Féihgatt
data compiled by Lauren Cohen Bell, Ph.D., in the death penalty case of Rejon'faylor.

While recognizing that a racially disproportionate pattern of capital charging is
insufficient to demonstrate purposeful discrimination on the basis of race, the petitioner
argues it is sufficient to warrant discovery and an evidentiary hearing. This court finds,
however, that the petitioner’s allegations are mere conclusory allegations based upon
statistical data of questionable reliability. Furthermore, the petitioner does not provide any
authority for his theory that a defendant catalelssh an equal protdon racial bias claim

based upon the race of the victim as opposed to the race of the defendant.

173See Petitioner’'s Exhibit 115.
174See Petitioner’'s Exhibit 112. This exhibit indicates thericulum vitaeof Dr. Cohen is attached to the exhibit. It

is not, however, attached to this exhibit. Additionally, the data us&t.o@ohen involved cases from 1989 to August 20@B an
there is no way to extract the information from the relevant time frame hereirdefdmelant in this case was tried in 2005.
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In order to prevail on a selective prosecuttaim, a defendant must show that the
decision to prosecute had both a discriminatory purpbéus v. Georgia385 U.S. 545,
550, 87 S.Ct. 643, 646, 17 L.Ed.2d 599 (1967), and a discriminatory effect owayte
v. United States170 U.S. 598, 608, 105 S.Ct. 1524, 1531, 84 L.Ed.2d 547 (19886)alsp
United States v. Armstron§17 U.S. 456, 465, 116 S.Ct. 1480, 1487, 134 L.Ed.2d 687
(1996). Thus, the defendant must establish that “decisionmakérs ¢ase acted with
discriminatory purpose.McCleskey v. Kem@81 U.S. 279, 292, 107 S.Ct. 1756, 1767, 95
L.Ed.2d 262 (1987) (emphasis in original). A discriminatory effect will be shown by
establishing that “similarly situated individuals of a different race were not prosecuted.”
United States v. Armstrongupra

If the defendant seeks to obtain discovery to prove a claim for selective

prosecution, he or she must first establish a ‘colorable’ claim of selective

prosecution. In addition, the ‘evidence [must be] specific to [the defendant’s]

own case that would support an inferencd thcial considerations played a

part’ in the prosecutor’s decision to seek the death penalty.

United States v. Coope®1 F.Supp.2d 90, 115 (D.D.C. 2000) (citations omitted).

Just like the defendant McCleskeythe petitioner offers no evidence specific to his
own case that would support an inference that racial considerations played a part in his
sentence and the statistics he offers without more are insufficient to support an inference that
the decisionmakers in his case acted with a discriminatory purpose. In fact, the statistics
offered by the petitioner are less specific than those offefdd@ieskey For instance, the

data used in the Baldus study which was considerddicibleskeywas subjected “to an

extensive analysis, taking account of 230 variables that could have explained the disparities
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on nonracial grounds.” In this case, the dedtianaof Lauren Cohen Bell indicates that she
considered no variables which could have exggldithe discrepancies. Rather, she concludes
solely on the numbers that “. . . it is my opinion to a reasonable degree of certainty that this
correlation of more severe sentencing outcomes and white victims is unlikely to disappear
even in the presence of other potentially explanatory variables.” Petitioner's Exhibit No.
112, Doc. 72-61, at p.*”> The other exhibits which the petitioner submits are similarly
insufficient to establish a discriminatory intent by the federal prosecutors. The memorandum
from David C. Baldus dated June 11, 2001 states, in part:

Without data on the comparative culpability of the offenders (and the race of
the victims) in the cases affected by these post-authorization pleas (sic)
bargaining decisiongne has no idea the extent to which similarly situated
defendants were in fact treated comparably.

* k k% %

No one with an understanding of the system suggests that it is driven by such
a conscious and blatant animus against minority defendants or defendants
whose victims are white.

The concern about racial unfairness in the system is whether defendants
with similar levels of criminal culpability and deathworthiness are treated
comparably or differently because o&thrace or the race of their victims.

The reasons for differential treatment by U.S. Attorneys - and by agents of the
FBI, the DEA and other are (sic) federal law enforcement agencies - are
almost certainly nonconsciougitalics added)

e government asserts that theistias relied upon by Dr. Bell and thogenerated by David Baldus are not
reliable under the principles enunciatedaubertv. Merrell Dow Pharmaceuticals, Inc509 U.S. 579, 113 S.Ct. 2786, 125
L.Ed.2d 469 (1993) because petitioner has failed to show that theat&ns have been tested, subjected to peer revievgrand/
published.
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Petitioner’'s Exhibit No. 115, Doc. 72-64, at pp7.6-One of the declarations of Kevin
McNally'”® was prepared for use in the case of Rejon Taylor and contains references to
information “captured in a report previously filed with the Court.” However, no such report
has previously been filed with this cotlit. The second declaration of Kevin McNalfy
contains statistics relating to filing of federal death penalty cases. After detailing those
statistics, McNally states that he is attaching three graphs depicting the infortfiation;
however, once again, the information referenced is not attached. “Statistics at most may
show only a likelihood that a particular factor entered into some decisiMo€leskeyU.S.
at 308, S.Ct. at 1776.

Even if shown to be reliable und@aubert petitioner’'s own exhibits do not establish
a discriminatory intent to prosecute solely for racial reasons. The petitioner has not shown
either the prosecutor in his case or the'fliigcted with a discriminatory intent or purpose
in deciding to seek and ultimately imposing the death penalty. All things considered,

petitioner’s proffer regarding selective prosecution contains nothing more than conclusory

176Petitioner’s Exhibit No. 113, Doc. 72-62.
177This declaration also states that Lauren Cohen Beldifysis is attached; howevétrjs not attached to the
declaration. Finally, the declaration indicates the declaramt testify about facts and airmstances of other cases inunty
the murder of government informant or withess which resitiéite sentence” and it refers to another declaration filed of
record. No such document has been filed in this case.

178Petitioner’s Exhibit No. 116, Doc. 72-65.
"%petitioner's Exhibit No. 116, Doc. 72-65, at p. 4 1 9.

180ag part of their verdict, all twelvigirors signed a certification which stated:
By signing below, each juror certifies that consideration of race, color, religious beliefs,
national origin, or gender of the defendant or the victim was not involved in reaching his
or her individual decision, and that timelividual juror would have made the same
decision regarding the appropriate sentencéi® offense in question regardless of the
race, color, religious beliefs, national origin, or gender of the defendant or the victim.
Cr.Doc. 258.
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allegations. Conclusory allegations are insufficient to state a claim under § 2255, and do not
support a request for discovery.

To earn the right to an evidentiary hearing, a movant is required to allege

specific facts which, if truayould entitle him to relief.See Jones v. Wopd

114 F.3d 1002, 1008 (<ir. 1997); Rule 4(b) of the Rules Governing Section

2255 Proceedings. The Rules Governing Section 2255 do not authorize

fishing expeditions, and “conclusory allegations unsupported by specifics’ .

.. will not entitle one to discovery or a hearingpérillo v. Johnson79 F.3d

441, 444 (8 Cir. 1996) (quotingBlackledge v. Allison431 U.S. 63, 74, 97

S.Ct. 1621, 1629, 52 L.Ed.2d 136 (1977)).

United States v. Zuno-Arc25 F.Supp.2d 1087, 1118 (C.D.Cal. 1998ge alspUnited
States v. Rolloy857 Fed.Appx. 966 (10Cir. 2009)andUnited States v. Scoft F.3d 1046
(10" Cir. 1993) (citingEskridge v. United State443 F.2d 440, 443 (1CCir. 1971)).

Systemic statistics alone-that is, discriminatory intent in a particular prosecution can
not conclusively be inferred from system-wide findings suggestive of racially disparate
impact. United States v. Bin Ladeb?6 F.Supp.2d 256, 260 (S.D.N.Y. 2000). Furthermore,
as previously stated, in order to prove discriminatory effect, petitioner must show that
similarly situated individuals of a different race were treated differently. Statistics, in the
context of capital sentencing, about the general operation of a death penalty scheme are
insufficient to support conclusory allegations of a discriminatory purpose. In this case, the
petitioner's conclusory allegations do not establish either a discriminatory intent or a

discriminatory effect. Accordingly, this cddinds the petitioner has failed to establish that

the federal death penalty act as administered is unconstitutional.
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Moreover, trial counsel did ask this court to declare the federal death penalty statute
unconstitutionat®* In his motion, trial counsel specifically stated that “[th]e federal death
penalty scheme, . . ... results in arbytralassifications based upon the race, sex and
economic class of the victimd of the accused. . . .. " @oc. 78, at p. 3. Rather than
focus on statistics dealing with an equal protection argument, however, counsel chose to use
statistics to support his due process claim. In addressing this portion of defendant’s motion,
the United States Magistrate Judge stated the following:

The specific arguments made here by the Defendant would appear to arise
under the Due Process Clause of the Fifth Amendment, not under the Eighth
Amendment, but they lack merit nevertheless. First, the federal death penalty
is not unconstitutional simply because it may be erroneously imp&esgl.

e.g., Herrera v. Collins506 U.S. 390, 399 (1993) (“But we have also
observed that ‘[d]Jue process does not require that every conceivable step be
taken, at whatever cost, to eliminate the possibility of convicting an innocent
person.” To conclude otherwise would all but paralyze our system for
enforcement of the criminal law.Quoting Patterson v. New Yo&k32 U.S.

197, 208 (1977).See also United States v. Chuyrg2d7 F.Supp.2d 700, 702
(W.D.Va. 2002) (“The Supreme Court’s decisiorHarrerathus forecloses

the argument that the inherent fallibility of the criminal justice system supports

a due process attack on the death periplt In any event, the statistical
evidence cited by the Defendant is irrelevant, as it is founded upon studies of
state death penalty caseSee United States v. Den#&16 F.Supp.2d 1250,
1253 (S.D.Fla. 2002pff'd by 107 Fed.Appx. 182 (11Cir. May 13, 2004),

cert. denied125 S.Ct. 640 (2004) (“[T]he use of statistics that appbyate

death penalty casesnnotsupport a conclusion of that possibilityfederal

cases. This use of statistics is inappropriate, not only because they can be
easily manipulated, but because they relate to cases from states with different
capital sentencing schemes.”)[emphasis in origittjied States v. Taylor

302 F.Supp.2d 901, 908 (N.D.IIIl. 2003)(“[T]he issue . . . is not the reliability

of state death penalty prosecutions but rather federal capital prosecutions.”).
See also United States v. Quinars3 F.3d 49 (2 Cir. 2002) cert. denied

540 U.S. 1051 (2003) (reversing a lower court decision accepting state

181SeeCr. Doc. 78.
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statistical evidence as proof that the FDPA violates substantive due process).
To the extent there is relevant statistical evideneg evidence based upon
studies of the federal death penalty scheme, such evidence suggests that the
federal death penalty is notimposed arbitrarily, capriciously or unreli&bly.
Taylor, 302 F.Supp.2d, at 908 (“This Court follows other courts in finding that
based on these statistics regarding the federal death penalty system, that the
‘federal experience with death penalty cases certainly does not support an
argument that the federal court system is likely to convict the truly
innocent.”),quoting Church217 F.Supp.2d, at 70Penis 246 F.Supp.2d,
at 1253 (“Therefore, this Court agrees with the holdingbiufrch”).
Cr.Doc. 147, at pp. 3-5 (footnotamitted). On July 18, 2005, this court adopted the
Magistrate’s Report and Recommendatién.
While petitioner now has the advantage of higikisand can see that an attack based
on the principles of due process was not effectie chooses to change tactics and challenge
the Federal Death Penalty Act on equal protection grotihdSince, however, no legal
authority exists to suggest that a defendant can establish an equal protection racial bias claim
based upon the race of the victim, as opposttktrace of the defendant, and statistics alone
do not establish a discriminatory purpose, this court finds the petitioner has failed to establish
that the absence of this specific claimtrél or on appeal, deprived him of his Sixth

Amendment right to effective assistance of couns®&frickland v. Washington466 U.S.

668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984).

182cr.Doc. 153.
18375 indicated previously, the headiofithe petitioner's Ground Fourteen claims a denial of due process of law as

well as a deprivation of equal protection of the law. His asntphowever, focuses exclusively on the racial discreparaes t
he perceives exist within the admimétton of the Federal Death Penalty Act.
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X. SUFFICIENCY OF INDICTMENT

In his fifteenth ground for relief, the petitioner claims his rights under the Fifth, Sixth,
Eighth and Fourteenth Amendments were violated because the indictment “made no mention
of the federal death penalty or any of the additional non-statutory aggravating factors relied
upon by the Government during the penalty phase.” Doc. 149, at pp. 251-252. Thus, the
petitioner asserts “[t]he indictment (and tleath penalty statute) under which petitioner was
tried and sentenced denied petitioner his right to notice in the charging document of the
aggravating circumstances which would make him eligible to be sentenced to deéath.”
atp. 252. To support this argument, the petitioner reliesRpmwv. Arizona536 U.S. 584,

122 S.Ct. 2428, 153 L.Ed.2d 556 (2002) dades v. United States26 U.S. 227, 119 S.Ct.

1215, 143 L.Ed. 2d 311 (1999). The government asserts petitioner has defaulted this claim
by failing to properly raise it before this court or on appeal. Alternatively, the government
asserts that the petitioner was properly charged by superseding indictment.

A. Procedural Default

As previously indicated, failure to raise a claim either at trial or on direct appeal
prevents a party from raising the issue in a 8 2255 proceeding. The two recognized
exceptions to this rule are 1) the defenaam show good cause for failing to raise the issue
earlier and that failure to consider the issue would result in actual prejudice to his defense,
United States v. Frady56 U.S. 152, 102 S.Ct. 1584, 71 L.Ed.2d 816 (1982) ; and 2) if
“failure to consider the claim would result in a fundamental miscarriage of jusickernan

v. Thompson501 U.S. 722, 750, 111 S.Ct. 2546, 115 |.Ed.2d 640 (1991).
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Petitioner attempts to overcome his default by claiming ineffective assistance of
appellate counsel. Where ineffective assistance of counsel is raised as cause for excusing
procedural default, the court is required to look at the merits of the omitted Isairev.

Gibson 287 F.3d 1224, 1231 (1ir. 2002).

B. Sufficiency of superseding indictment

Petitioner fails to provide any legal authority for the proposition that non-statutory
aggravating factors must be proven to a gjandand alleged in the indictment. A review
of the superseding indictmé#fireveals that the statutory aggravating factors, which made
the defendant “death-eligible,” were, despite the petitioner's assertions to the contrary,
alleged in the superseding indictment. The government concedes the superseding indictment
did not include allegations of any non-statutory aggravating factors, but asserts the
superseding indictment was consistent with prevailing Supreme Court authority and,
therefore, was sufficient.

The Indictment Clause of the Fifth Amendment provides, in pertinent part, that [n]o
person shall be held to answer for a capital, or otherwise infamous crime, unless on
presentment or indictment of a Grand Juril’S. Const. amend.V. Its purpose is to limit
a defendant’s jeopardy “to offenses ded by a group of his fellow citizens acting
independently of either prosecuting attorney or juddgtitfone v. United State861 U.S.

212, 218, 80 S.Ct. 270, 273, 4 L.Ed.2d 252 (1960). In addition, the Sixth Amendment

provides that “[ijn all criminal prosecutions, the accused shall enjoy the right . . . to be

184t Doc. 52.

118



informed of the nature and cause of the accusation. U.S.Const. amend. VI. Together, these
provisions of the constitution afford a defendant the right to notice of the charges against him
in a sufficiently detailed manner that he is able to prevent double jeopardy following
conviction or acquittal.

.. ..an indictment is sufficient if it,rBt, contains the elements of the offense

charged and fairly informs a defendant of the charge against which he must

defend, and second, enables him to plead an acquittal or conviction in bar of

future prosecutions for the same offense.

Hamling v. United State€18 U.S. 87, 117, 94 S.Ct. 2887, 2907, 41 L.Ed.2d 590 (1974).

In Apprendi v. New Jerse$30 U.S. 466, 120 S.Ct. 2348, 2365, 147 L.Ed.2d 435
(2000), the Supreme Court held that “[o]ther than the fact of a prior conviction, any fact that
increases the penalty for a crime beyond the prescribed statutory maximum must be
submitted to a jury, and proved beyond a reasonable ddabtl.S. at 490, S.Ct. at 2362-
2363. Thereafter, iRing v. Arizona536 U.S. 584, 609, 122 S.Ct. 2428, 2443, 153 L.Ed.2d
556 (2002), the Court held that facts necessamgnder a defendastigible for a death
sentence “operate as ‘the functional equivalent of an element of a greater offense.” While
the Supreme Court has not specifically extengety to require grand jury findings of
eligibility factors pursuant to the Indictment Clause of the Fifth Amendment, circuit courts
examining the issue have consistently held that the eligibility factors — at least one threshold
intent factor under 8 3591(a)(2) or § 848(n)(AJl at least one statutory aggravating factor

under § 3592(c) or § 848(2) to (12) — mustcbarged in the indictment and found by the

grand jury.Seee.g, United States v. Purke$28 F.3d 738, 749 {&ir. 2005) cert. denied
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549 U.S. 975, 127 S.Ct. 433, 166 L.Ed.2d 307 (2006ied States v. Robinso867 F.3d
278, 284 (5 Cir. 2004) cert. deniegd543 U.S. 1005, 125 S.Ct. 623, 160 L.Ed.2d 466 (2004);
andUnited States v. Higg853 F.3d 281, 295-307%<&ir. 2003) cert. denieg543 U.S. 9909,
125 S.Ct. 627, 160 L.Ed.2d 456 (2004).
‘There is no requirement that the indictment alleljef the factors that might
be weighed by the jury when deciding whether to impose a death sentence.’
Higgs 353 F.3d at 299. Non-statutory aggravating factors do not increase the
maximum punishment to which a defendant is subject. They are neither
sufficient nor necessary under the FDPA for a sentence of death. Their

purpose is merely to aid the sentencer ‘in selecting the appropriate sentence
from the available optionsid. at 298, “on the basis of the character of the

[defendant] and the circumstances of the crimiel.”(quoting Tuilaepa v.
California, 512 U.S. 967, 972, 114 S.Ct. 2630, 129 L.Ed.2d 750 (1994)).

United States v. Purkesupra See alspUnited States v. Field§16 F.3d 923, 944 (Iir.

2008) (“non-statutory aggravators play no role in the eligibility determination under the
FDPA, but are relevant only in the weighing process at the ensuing sentence-selection
stage.”).

Since non-statutory aggravating factors do not increase the maximum punishment a
defendant is subjected to, neither the ¢trdient Clause nor the Sixth Amendment require
that they be alleged in an indictment The weighing process contained within 18 U.S.C. §
3593(e) is simply a method for the jury to give individualized consideration regarding
“whether the defendant should be sentenceéeath, to life impsonment without possibility
of release or some other lesser sententinited States v. Purkey28 F.3d, at 750.

A review of the superseding indictment shows it set forth the elements of the offenses

charged and the functional equivalents sufficient to apprise Barrett of the charges against
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him. See alspUnited States v. Barrett496 F.3d 1079, 1091-1095 {i@ir. 2007)
(discussing sufficiency of indictment issuesiethappellate counsel raised). In particular,

the superseding indictment provided him with notice of the intent factor and the statutory
aggravating factors upon which the government, during the penalty phase, ultimately relied.
Therefore, this court finds the superseding indictment was legally sufficient and appellate
counsel was not ineffective in failing to argue that the superseding indictment was
insufficient because it did not allege the non-statutory aggravating factors. As a result, this
court finds the petitioner is procedurally barred from raising this claim.

Xl. JURY ISSUES

Petitioner asserts in his eleventh proposition that his Fifth, Sixth, and Eighth
Amendment constitutional rights were violated when the court improperly excused Juror 62
for cause. In his sixteenth proposition, thatjmmer claims he was deprived of his Fifth,

Sixth, Eighth and Fourteenth Amendment constitutional rights because of “juror
misconduct.” The government argues each of these claims have been procedurally defaulted.

A. Juror excused for cause

Petitioner claims Juror 62 was excused “solely because of her conscientious scruples

”

against the death penalty. . . .” Doc. 95, at p. 345. Respondent argues the petitioner
defaulted this claim by not raising it on direct appeal. Further, the respondent asserts the
petitioner cannot establish that his attorneys wesHective for failing to raise the issue on

appeal and, as a result, the petitioner has failed to establish cause to excuse his default.
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There can be no doubt that this claim relies on facts contained within the trial court
record'® As a result, the petitioner should have raised this claim on direct appeal. Since the
petitioner did not raise the claiom direct appeal, the claim is procedurally defaulted. To
overcome this default, the petitioner once again claims appellate counsel were ineffective for
failing to raise the issue. After a review oéttnanscript, this court finds that Juror 62 was
properly removed for cause under the principles enunciatéitiverspoon v. lllinois391
U.S. 510, 88 S.Ct. 1770, 20 L.Ed.2d 776 (1968).

In Witherspoonthe Supreme Court indicated prospective jurors must be “willing to
consider all of the penalties provided by state law” and that a prospective juror can “not be
irrevocably committed, before the trial has begun, to vote against the penalty of death
regardless of the facts and circumstances that might emerge in the course of the
proceedings.”ld., 391 U.S. at 522, n. 21, 88 S.Ct. at 1777, n. 21. In capital cases, not all
prospective jurors who opposesttieath penalty are subject to removal for cause. Rather,
“those who firmly believe that the death penalty is unjust may nevertheless serve as jurors
In capital cases so long as they state clearly that they are willing to temporarily set aside their
own beliefs in deference tbe rule of law.” Lockhart v. McCregd476 U.S. 162, 176, 106
S.Ct. 1758, 1766, 90 L.Ed.2d 137 (1986).Wainwright v. Witt469 U.S. 412, 105 S.Ct.

844, 83 L.Ed.2d 841 (1985), the Supreme Candlicated a prospective juror may be

excluded for cause when “the juror’'s views would ‘prevent or substantially impair the

18%5eeCr. Doc. 333, Tr. of Individual Juror QualificatiorrflBurposes of Stage One Proceedings held on Sept. 14,
2005, at pp. 819-829.
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performance of his duties as aguin accordance with his instructions and his oatl.’,
469 U.S. at 424, 105 S.Ct. at 852¢ also Uttecht v. Browb51 U.S. 1, 127 S.Ct. 2218,
2224, 167 L.Ed.2d 1014 (2007).

[I]t is not necessary that prospective jurors would vote automatically against

the death penalty or that their opinions on capital punishment would prevent

them from rendering an impartial verdict. If a prospective juror

conscientiously disapproves of the death penalty, that juror can be eliminated

if any of that person’s jury duties would be “substantially impaired.”
Coleman v. Brown802 F.2d 1227, 1231 (1 ir. 1986).

Potential Juror 62 was extensively questioned by this court regarding her ability to
follow the court’s instructions and impartially consider both potential sentencing options in
this case. Initially, when asked by the coustié had an opinion about the death penalty the

following colloquy occurred:

Juror: Idon’t- -1 could not do itl could not say anybody to be sentenced to
death.

Court: When you say you could not do it, do you mean you couldn’t be the one
that carried out the execution, or - -

Juror: | couldn’t even say that they deserve it, no. | don’t believe in it.

Court: Okay. Let me - - this questionit's part question and part information

to you. But you heard me give you a little bit of the background of this case,
and there’s two parts of it, the guilt stage and the sentencing stage. So, as to
the sentencing, you realize that in this case you may be asked at some point to
consider whether to impose a sentence of life in prison without the possibility
of release or the death penalty? Thosettvings are in play in this case. Do

you understand that?

Juror: | do now. | didn’t then, but | do now.

Court: They’re both - -
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Juror: Now that you say it again, yes.

Court: And you understand that as a juror, if you are selected as a juror in this

case, you would have to follow the law and render a verdict within the law?

Do you know that?

Juror: Yes, | do.

Court: | mentioned - - or | think | mentioned, or | intended to mention, issues

about moral, religious, philosophical or personal opinions. | said something

about that, that I'd ask you a question about that.

Juror: Yes.

Court: There are really two questionsnd the first of those is: Do you have

any moral, religious, philosophical, or personal opinions which would prevent

you from considering the imposition of a life sentence without the possibility

of release?

Juror: | could do that. | mean, | could do that.

Court: Okay. Well, then, the second question, then: Do you have any moral,

religious, philosophical, or personal opinions which would prevent you from

considering the imposition of a death sentence?

Juror: Yes, | do.
Cr. Doc. 333, Tr. of Individual Juror Qualification for Purposes of Stage One Proceedings,
at pp. 820 - 821%° Following this colloquy, the court gave defense counsel an opportunity
to rehabilitate the juror. The juror advissmlinsel that she had held these views about the

death penalty all of her adult liféd., at p. 823. Further questioning by defense counsel did

not change this juror’'s responses. Rather, this colloquy occurred:

188or ease of reading, in quoting from this portion of thadcript, the court has inserted the person speaking instead
of simply using the “Q” and “A” contained in the transcript.
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Mr. Smith: You understand, ma’am, that in a case like this, because [the death
penalty] is an ultimate punishment, you have to be able to consider the facts
as they come, not only from the Government but from the defendant, if he
chose to put any forward, as to why his life might be spared. And that what
you would have to be eligible to do is to listen to the evidence that the
Government would put on in a punishment phase, as to those aggravating
reasons, those reasons why this particular murder is so heinous that, in fact,
this should result in the imposition of a death sentence. It is those factors that
you must be able to listen to, hold them to a high standard of proof, but listen
to them and give them due consideration. Is that what you would be able to
do or not be able to do?

Juror: Well, | don’'t know if | understand your question, but | could listen to
that and see whether he needs to ettlage the death penalty or go to prison
for life without parole.

Mr. Smith: Yes, ma’am. And that is ahis required, is for your ability to be

able to engage in this weighing process. That s, to listen to the factors that the
Government may present in aggravation, the reasons that they say the death
penalty is warranted. Those can be bedal. The defendant can offer, if he
chooses to, reasons why the death penalty is not an appropriate sanction, that,
in fact, “I should be able to live and shouldn’t have death.” But it's that
weighing process that you would havébtable to engage in. Do you think

you could do that?

Juror: Well, I'm not for sure what you're asking me. Do | think that | could
give him the death penalty, if | thought the reasons were enough to do so?

Mr. Smith: Could you consider the Government’s evidence as they presented
it in support of the death penalty?

Juror: As long as | didn’t say that he had to go - - had to be put to death, leave
it to somebody else’s decision what to do with him. | could say he probably
needed to or should, but I could not say that he - - myself, that he needs the
death penalty.

Mr. Smith: Can you ever imagine a situation so heinous, a murder so heinous,
when after having considered the Government’s evidence, that you could find
for the death penalty?

Juror: No.
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Mr. Smith: Not under any circumstances?

Juror: | don’t think | could do it under any circumstances. I've never been
asked to, but | don’t think | could do it.

Id., at pp. 823-825.

When the prosecutor attempted to follow-up, the juror became less sure of herself and
began equivocating with the following colloquy occurring:

Mr. Sperling: . . . .. In this cas#,the law permitted it and the evidence

justified it, could you sign your name to a jury verdict form knowing that the

result of that verdict would be the death by execution of another human being,

the defendant in this case?

Juror: If | thought the crime deserved it, | probably could sign a paper saying

that he should get the death penalty, lbeuldn’t say to dat. | could not
sign a paper that says the death penalty for him.

* k% x * %

Mr. Sperling: Do you understand that in this case it's not just a jury
recommendation but it is a jury finding, and the judge would not change that
recommendation. That would be the penalty that would be imposed. Do you
understand that, ma’am?
Juror: | could not do that, huh-uh.
Id., at pp. 825-826. Thereafter, on further questioning by the court, Juror 62 equivocally
stated she would “consider ” the death pensiltge that was her “duty” as jurdd., at pp.
826-829. When asked by the prosecutor about her ambiguous responses, the juror made it
clear that she was only responding the way she thought she should respond as opposed to

what she really believed. For instance, phesecutor asked “. . . can you ever envision a

situation in which you would sign your name to a death verdict?”, and the juror stated: “If
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the judge told me that that was my options,axithe death or - - the death penalty and - - |
would do that, yes. That would be my duty. I'm here, and that would be what I'm here for.
But | couldn’t live with it, but | would do that, yesId., at p. 830. A few questions later,
when asked “If [the judge] simply says, “Tlgsyour choice,” at the end of the day, are you
capable of returning a death verdict for this defendant?” The juror said “I don’'t know
whether | could or not” and that as a matter of “[personal] conviction, | would never do it.”
Id., at pp. 830-831. Further, the juror indicatieere were limited circumstances in which

she could ever consider the death pendlly,.at pp. 832. Additionally, when asked if she
could live with herself if she were to sign a death verdict for a defendant she said no she
could not sign it.ld., at p. 834.

The court then made one last attempt to determine whether the juror’s views would
prevent or substantially impair the performance of her duties as a juror by asking the
following:

.. If I instructed you that the law requires you to consider both the death
penalty and life imprisonment without the possibility of release, are your
personal opinions - - and | want to repematse - - if they are, tell me - - your
personal opinions about the death penalty, are they so strong that you would
not be able to follow the instructions?

The juror responded as follows:

Well, | have to say it again, it's my duty to do this or not to do this, but if you

told me that that was one or the other, and | thought he deserved the death

penalty, | would have to - - | think | could sign the death penalty, if | listened

to the information and that it was bad enough, | - - and you told me that this
was my duty and that this - - | probably could sign the death penalty.
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Id., pp. 835-836. When asked if she could likewise consider the possible imposition of life
imprisonment without the possibility of release, the juror simply said she “certainly could.”
Id., at p. 836.

Prior to voir dire qualification, this potential juror completed a juror questionnaire in
which she was asked certain questions which were relevant to this court’s ultimate decision.
Specifically, the juror was asked: “Do you have any political, social or philosophical beliefs
that may affect your service as a juror? Méé$oO If yes, please explain:” This juror placed
an “X"in the box next to “Yes” and sponded, “Couldn’t use or Recommend Death
Penalty.” She was also asked a couple of questions about her views and opinions regarding
the death penalty, to-wit:

1. Please describe your feelingisout the death penalty in your

own words. Additionally, how strong are they and how long
have you had them?” and she responded, “I couldn’t sentence
any one to die - as long as | can remember.”

2. Regarding the death penalty, which of the following statements

most accuratelyepresents the way you feel? (You may check
one or more than one of the choices):

O A. If a person is convicted of murder and the
death penalty is requested, | will always vote to
impose it, regardless of the facts and the law in
the case.

O B. | am strongly in favor of the death penalty,
and would have a difficult time voting against it,
regardless of the facts and the law in the case.

| C. | generally favor the death penalty, but I
would base a decision to impose it on the facts
and the law in the case.

O D. | am generally opposed to the death penalty,
but | believe | can put aside my feelings against
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the death penalty and impose it if it is called for
by the facts and law in the case.

O E. | am strongly opposed to the death penalty,
and I will have a difficult time voting to impose it,
regardless of the facts and the law in the case.

O F. | am personally, morally, or religiously
opposed to the death penalty, and would never
vote to impose it, regardless of the facts and the
law in the case.

O G. | have no opinion either for or against the
death penalty, and | could base a decision to
impose it based on the facts and the law in the
case.

Juror 62 responded to this question by marking the boxes next to both paragraphs “E” and
“F.” Finally, based upon the juror’'s questioneaithe court was aware that this particular
juror was 70 years old.

When requested by the prosecutor to excuse Juror 62 for cause, this court considered
the juror’'s demeanor, in addition to her remarks both in the courtroom and on her juror
guestionnaire, in ruling that the juror was “sialngially impaired” and was thus, not qualified
to serve as a juror. Since appellate courts are required to give deference to a trial court’s
assessment of a juror's demeatféthis court finds the petitioner has failed to establish that
this issue would have been a “dead-bang wirtffeif’it had been raised on appeal. As a

result, counsel was not ineffective for failingtase this issue on appeal. Accordingly, this

187Uttecht v. Brown551 U.S. at 7, 127 S.Ct. at 2223, citivginwright v. Witt469 U.S. at 424-26, 105 S.Ct. at 852-
853.

188Only omission of a “dead bang winner” can result imdifig of ineffective assistance of counsel on appdab. v.
Challoner, 583 F.3d 745, 749 (YQCir. 2009) citingU.S. v. Cook45 F.3d 388, 395 (Y0Cir. 1995).
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court finds the petitioner defaulted this claim and has not established cause to excuse the
default.

B. Juror misconduct

Petitioner does not identify any facts which establish that any misconduct occurred.
Rather, the petitioner relies solely on the fact that the jury was not sequestered during the
trial to leap to his conclusory allegations ttreg jurors engaged in “improper consideration
of matters extraneous to the trial, improper exposure to publicity and community sentiment,
improper exposure to witnesses and others who claimed to have knowledge or opinions about
Mr. Barrett and the case;” that the jurors gave “false or misleading responses on voir dire”
and held “improper biases which infected [their] deliberations;” that the jury was improperly
exposed to the prejudicial opinions of third parties and had “improper communications with
third parties, and/or the trial judge;” and that the jurors improperly prejudged the
guilt/innocence and penalty phases of Mr. Basdttal. Doc. 95 at p. 376. Petitioner does
not identify even one mattevhich was improperly considered by the jury. He does not
identify any publicity which occurred during the trial of this matter, let alone publicity that
might have had an influence on the jury. He does not identify any juror who gave a false or
misleading response on voir dire. He does not identify any juror who improperly
communicated with third parties or the judge during the trial proceedings held in this case.
Finally, he does not articulate how the junongroperly prejudged the guilt/innocence and/or

penalty phases of his trial.
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The government asserts this claim has been procedurally defaulted because it was not
raised on appeat? To overcome the default, the petitioner claims appellate counsel were
ineffective for failing to raise the issue on appeal.

Rule 2(b)(2) of the Rules Governing Section 2255 Proceedings requires a motion to
vacate to “state the facts supporting each ground.” Conclusory allegations are insufficient
to support a §2255 clainBee United States v. Fishe88 F.3d 1144, 1147 (1@ir. 1994).

To the extent the underlying claim lacks any specificity, as does the claim of ineffectiveness,
the petitioner has failed to establish constitutionally-cognizable error on the part of counsel
nor can he show legal cause for his default. Furthermore, despite the government’s argument
that the petitioner failed to raise the issue ppeal, this court finds the petitioner raised the
issue of juror misconduct on appeal actually identifying two particular instances of alleged
misconduct and they were rejected by the appellate cBaetUnited States v. Barret96

F.3d 1079, 1101-1102 (4@ir. 2007). Accordingly, this court finds this error is frivolous

and denies relief thereon.

Xll. CONSTITUTIONALITY OF PETITIONER’S EXECUTION

18%rhe Government classifies the issue raised by Petitiorteziag “failure to sequester the jury.” While Petitioner
may be attempting to assert a claim that it was error not to sequester the jury, he provides no legal authority nortis this cou
aware of any legal authority that makes it mandatory that théogisequestered. Furthermdris, claim is more appropriatel
classified as a claim of “juror misconduct.” In fact, tleading of this claim in both the Motion to Vacate (Doc. 95) aad t
Brief in Support (Doc. 149) is “Jurors in Mr. Barrett's Triaigaged in Misconduct in Violation of Mr. Barrett’s rights .”. .
Petitioner then lists, without identifying apyrticular jurors or identifying any spific facts to support the allegation, what the
misconduct consisted of as indicated above. Only after generically listing the alleged juror misconduct without any particular
facts to establish what actually occurred in his case, does Petiiate “[t]he jury was not sequestered in such a waydi a
contact with prejudicial publicity and hostility to the defendant to avoid contact and communications with third parties.
See Doc. 95 at p. 376See alspDoc. 149 at p. 253.
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Petitioner claims in his seventeenth ground for relief that executing him would violate
the Eighth Amendment because he has “chronic and severe mental iliness and organic brain
impairments.” Doc. 95, at p. 379. Basically, the petitioner argues this court should expand
the Eighth Amendment to include not only the mentally retarded and underage offenders, but
to also include “mentally ill individuals.Ild. The government argues 1) the claim is notripe
and 2) the claim is untimely. Even if thewst were to consider the claim, the government
argues because the claim lacks any basis in existing law, it would require the legally
impossiblej.e. the retroactive application of a neweawf law. In his reply, the petitioner
asserts this claim arises “under the need to continuously review the Eighth Amendment’s
‘evolving standards of decency’ which in tesse extend to Mr. Barrett a ‘status’ based on
‘categorical rules’ that define Eighth amendment standards . . . .” Doc. 178, at p. 208.

The ripeness doctrine was developed to ensure that courts decide only existing,
substantial controversies, not hypothetical questions or possibiliiesCassim594 F.3d
432 (8" Cir. 2010). In the context of a competency to be executed claim, the courts have
held that the claim does not become ripe until the execution is immirkantetti v.
Quarterman 551 U.S. 930, 127 S.Ct. 2842, 168 L.Ed.2d 662 (2007).

In Ford v. Wainwright477 U.S. 399, 106 S.Ct. 2595, 91 L.Ed.2d 335 (1986), the
Supreme Court held the Eighth Amendment prohibits a state from executing an insane
inmate. Thereafter, iBtewart v. Martinez-Villareal523 U.S. 637, 118 S.Ct. 1618, 140
L.Ed.2d 849 (1998), the Supreme Court held a competency to be executed claim which had

been initially raised in a federal habeas petition but dismissed without prejudice as
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premature, was not a “second or successive” petition, when the claim became ripe for review
by the state obtaining a warrant for execution. The problem with treating the petitioner’s
claim as a competency to be executed claim and dismissing it as premature, however, is that
the petitioner does not allege that he is incompéteRather, he alleges he is “mentallyill.”
Neither the Supreme Court nor the Tenth Circuit Court of Appeals have ever held that
execution of a mentally ill person is cruel and unusual punishment. FurtBéswarf the
Supreme Court indicated in a footnote that the “second or successive” rules might apply if
theFord claim was not raised in the initial habeas petitidd., U.S. at 645, S.Ct. at 1622.
Petitioner first raised this claim in his Amended Motion to Vacate filed on September
25, 2009. Doc. 70, at p. 413. Based upon the fatissatase, this court finds the claim was
not timely filed. Further, the petitioner has totally failed to support his argument with any
legal authority. In fact, existing Supreme Court precedent is directly contrary to the
petitioner’s argument-ord v. Wainwrightsupra Since there is no basis for the petitioner’'s
claim, neither trial or appellate counsel were ineffective in failing to raise this claim.
Accordingly, the claim is denied.

XIlI. INEFFECTIVE ASSISTANCE OF COUNSEL

Petitioner’s second ground for relief alleges he was denied effective assistance of
counsel as guaranteed by 18 U.S.C. 88 353006 and the Sixth Amendment to the

United States Constitution. Petitioner claims the following acts and/or omissions of trial

1995 a separate ground for relief, Petitioaieged he was incompetent to stand trial. In this particular claim,
however, Petitioner alleges only that he tesonic and severe mental illness and oigdrain impairments.” Doc. 95, at p.
379.
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counsel fell below professional norms of capital defense practice: 1) conflict of trial counsel;
2) unreasonable omissions in relation to rearguing motion to suppress; 3) failure to
investigate and present evidence of the petEr’s alleged diminished capacity; 4) failure

to challenge the petitioner’'s competence; 5) failure to adequately investigate government’s
“snitch” witnesses; 6) failure to timely object to allegedly improper hearsay evidence of other
bad acts; 7) failure to engage the services of an independent crime scene reconstruction
expert; 8) failure to engage a expert on police tactics; 9) failure to impeach law enforcement
witnesses with prior inconsistent statements from the state trials; 10) trial counsel
unreasonably failed to call Toby Barrethe petitioner's son, and Alvin Hahn, the
petitioner’s neighbor; 11) trial counsel unreasonably failed to introduce evidence concerning
Barrett's lack of knowledge regarding outstanding warrant; 12) trial counsel unreasonably
failed to contest the admission of the testimony of James Horn; 13) trial counsel failed to
seek appropriate jury instructions during the first stage of trial; 14) trial counsel failed to
make proper objections at trial to preserve issues for appeal, including alleged instances of
prosecutorial misconduct; and 15) trial counsel failed to investigate, develop and present
appropriate mitigation evidence during the second stage of trial.

In his eighteenth ground for relief, the petitioner asserts he was denied effective
assistance of appellate counsel. Specifically, he claims appellate counsel unreasonably: 1)
failed to raise the due process violation resulting from the cax{mrtecommunications
with the government; 2) failed to raise thenks v. Delawarassue; 3) failed to argue

government’s inappropriate use of hearsay evidence; 4) failed to challenge jury’s exposure
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to Horn’s testimony; 5) failed to challenge improper prosecutorial conduct; 6) failed to
challenge court’s restrictions on use of Barrett's statements; 7) failed to appeal use of stun
belt during trial; 8) failed to appeal denial of jury instructions on lesser included offenses;
9) failed to appeal denial of residual doubt instruction; 10) failure to challenge court’s
dismissal of juror 62; 11) failure to appeal lack of a jury instruction requiring proof beyond

a reasonable doubt as a weighing factor necgssampose a death sentence; 12) failed to
challenge the removal of the petitioner from the courtroom; 13) failed to raise an issue
regarding the allegedly unconstitutional racial bias in the administration of the death penalty;
and 14) failed to raise allegedly unconstitutional deficiencies in the indictment.

Many of the allegations have previousen addressed in this opinion. To the extent
this court has found no error in the substantive allegations, the court will not readdress
counsel’s performanceg.arguments relating to motion to suppress; competency; challenges
to jury instructions; restriction on use of Barrett's statements; failure to challenge removal
of juror 62; failure to challenge removal @éfendant from courtroom; failure to challenge
ex partecommunication with court; failure to challenge the constitutionality of the federal
death penalty act; and failure to challenge the sufficiency of the indictment, since the
Petitioner could not have suffered prejudice. Where, however, additional allegations have
been made, this court has attempted to address each of those allegations.

Legal Principles applicable to claims of ineffective assistance of counsel

Petitioner’s claim of ineffective assistance of counsel is governed by the familiar two-

part test announced by the Supreme Coustiitkland v. Washingto66 U.S. 668, 104
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S.Ct. 2052, 80 L.Ed.2d 674 (1984). First, theu@ indicated that the defendant must
establish that the representation was deficient because it fell below an objective standard of
reasonableness under prevailing professional norms. In order to establish that counsel's
performance was deficient, the petitioner must establish counsel made errors so serious that
“counsel was not functioning as the ‘counsel’ guaranteed the defendant by the Sixth
Amendment.”ld., 466 U.S. at 687, 104 S.Ct. at 2064. It is important to remember that the
focus of the first prong is “not what iprudent or appropriate, but only what is
constitutionally compelled.”Breechen v. Reynoldd1 F.3d 1343, 1365 (fCir. 1994).

“For counsel’'s performance to be constitutionally ineffective, it must have been ‘completely
unreasonable, not merely wrong, so that it bears no relationship to a possible defense
strategy.””Le v. Mullin 311 F.3d 1002, 1025 (@ir. 2002) (citingHoxsie v. Kerby108

F.3d 1239, 1246 (10Cir. 1997) (quotingdatch v. Oklahomab8 F.3d 1447, 1459 (1Cir.
1995),overruled on other grounds by Daniels v. United Sta2é4 F.3d 1180, 1188 n. 1

(10" Cir. 2001)).

Second, the defendant must establish that the deficient performance prejudiced the
defense.Strickland 466 U.S. at 687, 104 S.Ct. at 2064. “Prejudice” in this context means
“counsel’s errors were so serious as to deprive the defendant of a fair trial, a trial whose
resultis reliable.”ld. In other words, the petitioner styprove that “there is a ‘reasonable
probability’ that the outcome would have been different had those errors not occurred.”
United States v. Haddock2 F.3d 950, 955 (¥0Cir. 1993) (citingStrickland 466 U.S. at

694, 104 S.Ct. 2068).
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Courts may address the performance and prejudice components in any order and need
not address both if a defendant fails to make a sufficient showing ofStnekland 466
U.S. at 697, 104 S.Ct. at 2069. Failure to establish either prong $tritidandstandard
will result in a denial of the petitioner’s Sixth Amendment claiids. 466 U.S. at 696, 104
S.Ct. at 2069-2070.

In order to establish prejudice in the guilt stage, the defendant has to show “there is
a reasonable probability that, absent the errors, the fact finder would have had a reasonable
doubt respecting guilt.ld., 466 U.S. at 694, 104 S.Ct. at 2068. While at the penalty stage
of a capital case, the defendant must showétlea reasonable probability that, absent the
errors, the sentencer--including an appellate court, to the extent it independently reweighs
the evidence--would have concluded that the balance of aggravating and mitigating
circumstances did not warrant deathld. In other words, deficient performance is
prejudicial only where it is clear that “but for trial counsel’'s errors, there is a reasonable
probability that the ultimate result would have been differaffg’shington v. Johnsp@0
F.3d 945, 953 (5Cir. 1996) cert. denied520 U.S. 1122, 117 S.Ct. 1259, 137 L.Ed.2d 338
(1997); so that, the “confidence in the reliability of the verdict is underminied.”

The United States Supreme Court has indicttatlevery effort must be made by a
reviewing court to “eliminate the distortingffects of hindsight, to reconstruct the
circumstances of counsel’s challenged conduct, and to evaluate the conduct from counsel’s
perspective at the time.Strickland 466 U.S. at 689, 104 S.Ct. at 1065. In addition, the

Court indicated the conduct of counsel is “strongly presumed” to have been within the wide

137



range of reasonable professional assistalacer-urther, the Court acknowledged that there
are numerous ways to provide effective asst&an a particular case and “[e]ven the best
criminal defense attorneys would not defend a particular client in the same ayl66
U.S. at 690, 104 S.Ct. at 2066. As a result, in deciding ineffective assistance of counsel
claims, this court is required to “judge the reasonableness of counsel’s challenged conduct
on the facts of the particular case, viewed at the time of counsel’s conttlict.”
Prevailing norms of practice can be used as guides in determining what is reasonable,
however, it must be remembered that they are only guldes466 U.S. at 689, 104 S.Ct.
at 2065. As the Supreme Court has indicated, ““American Bar Association standards and the
like’ are ‘only guides to what reasonableness means, not its defini8obby v. Van Hogk
— U.S. —, 130 S.Ct. 13, 17, 175 L.Ed.2d 255 (2009).
No particular set of detailed rules for counsel’s conduct can satisfactorily take
account of the variety of circumstances faced by defense counsel or the range
of legitimate decisions regarding how best to represent a criminal defendant.
Any such set of rules would interfere with the constitutionally protected
independence of counsel and restrict the wide latitude counsel must have in
making tactical decisions. Indeed, the existence of detailed guidelines for
representation could distract counsel from the overriding mission of vigorous
advocacy of the defendant’'s cause. Moreover, the purpose of the effective
assistance guarantee of the Sixth Amendment is not to improve the quality of
legal representation, although that is a goal of considerable importance to the
legal system. The purpose is simply to ensure that criminal defendants receive
a fair trial.

Strickland 466 U.S. at 688-689, 104 S.Ct. at 206®Bafmn omitted). “[T]he Federal

Constitution imposes one general requirement: that counsel make objectively reasonable
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choices.”Bobby v. Van HogKL30 S.Ct. at 17 (2009)(citirigoe v. Flores-Ortegeb28 U.S.
470, 479, 120 S.Ct. 1029, 145 L.Ed.2d 985 (2000).

As will become obvious during the balance of this opinion, the petitioner spends a
substantial portion of time in his motion and brief in support thereof complaining about
defense counsel’s failure to investigate. In considering whether counsel should have
conducted more investigation, it is important to remember that the underlying facts of this
case were the subject of two prior state court trials which were conducted before an
indictment was ever filed in this case. Thus, a substantial amount of investigation had been
undertaken during the state trial proceedings, including compilation of Mr. Barrett's medical,
educational and mental health records, prior to the initiation of the federal procéedings.
Additionally, counsel had the benefit of having access to the prior state court trial transcripts
and, therefore, substantially more information regarding what many of the government’s
witnesses were going to testify to than is generally available in a criminal trial.

A. Ineffectiveness of Trial Counsel

Since Petitioner has challenged the effectiveness of trial counsel during both stages

of trial, this court will consider each stage of trial separately.

Petitioner’'s Challenge to Conviction

Because the petitioner alleges the omission®aedrors of his trial attorney deprived
him of due process, this court will examine each of these errors for violations of

constitutional significance. If any of the erratieged by the petitioner did, in fact, deprive

191Respondent's Exhibit No. 15ee alspDoc. 310.
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the petitioner of his constitutional right to a fair trial, the court must decide if the error was
harmless beyond a reasonable do@itapman v. California386 U.S. 18, 87 S.Ct. 824, 17
L.Ed.2d 705 (1967).

1. Counsel acted under an “actual conflict” of interest

Petitioner claims that this “court’s stated desire to minimize costs associated with Mr.
Barrett's defense and to appoint local counstiigxcase for the purpose of establishing their
credentials for appointment in future capital cases, . . . . created an actual conflict between
the financial and professional interests of appointed counsel and Mr. Barrett’s interest in
thorough investigation and a vigorous defense.” Doc. 95, at p. 34. An “actual conflict” for,
Sixth Amendment purposes, “is a conflict of interest that adversely affects counsel's
performance.’'Mickensv. Taylar535U.S. 162,172,122 S.Ct. 1237, 1244,152 L.Ed.2d 291
(2002), n. 5. IrUnited States v. Alvare237 F.3d 1249, 1252 (4ir. 1998), the Court
said,

[a]n actual conflict of interests results if counsel was forced to make choices

advancing other interests to the detriment of his cli@#eStoia v. United

States 22 F.3d 766, 771 {7Cir. 1994). Without at®wing of inconsistent

interests, any alleged conflict remains hypothetical, and does not constitute

ineffective assistanc&ee Thoma818 F.2d at 481. Indeed, ‘[tjo demonstrate

an actual conflict of interest, the petitioner must be able to point to specific

instances in the record which suggest an impairment or compromise of his

interests for the benefit of another partipanner, 820 F.2d at 1169.

Although the petitioner ttempts to create an actual conflict of interest from

innuendos, speculation and suggestions, he does not allege any facts to support his

conclusory allegations of conflict. Conclusatiegations contained within affidavits do not
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require a hearingStrong v. Johnsq95 F.3d 134, 139-40{4Cir. 2007). Many of the
statements made in support of this artificially created conflict are not supported by the actual
court record. Specifically, the orders in this cast@ablish, at best, a desire to ensure that the
funds requested were reasonably necessarthahthe court did not authorize the hiring of
experts who would later refuse to testify without additional funds, as was apparently done
in state court?® Counsel was advised on several occasions to provide some specificity in
regard to their proposed buddg&t. It became apparent very early in the budgeting of this
case that Mr. Echols was attempting to be camspted for items that were improper. For
instance, at the budget hearing when advised that the court generally paid one-half of the
allowable hourly rate for travel expenses and treated the rest as overhead, Mr. Echols made
the following comments:
Mr. Echols: “Sometimes | - - my satary acts more as a - - sort of an
assistant. She goes with me to court. I'm a sole propractitioner, (sic) so when
I’m in court, she is with me and my office has a voice mail system. Sometimes
she travels with me and we will do thirige she will read to me and this kind
of thing. We will actually have some meaningful discussion. Do | note that
separately, if that's appropriate?
The Court: If you can do that, if you can show that you are working
while you are driving, well, you can gettiwhole hourly rate, but most of the
time it’s just strictly windshield time and you don’t get the full hourly rate for
that. Itis hard to give somebody the full hourly rate for driving.
Mr. Echols: | couldn’t agree more. That seems reasonable. One of the

things | thought about, | have read thesave have got all of these records
that have got to be put back together. If | had Jan do it, is that something she

192See Cr. Doc. 310, at p. 32.

193See Doc. Nos. 38 and 47.
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could charge like 25 bucks an hour fordaryou just want to stay away from
that?

The Court: The thing is, when you are talking about anything other than
attorney time, it has to be your actual costs.

Mr. Echols: Okay.
The Court: So we can't just - - like, say, we normally bill somebody
$25.00 an hour for legal assistant tiniehas to be some - - it has to

approximate what you actually spent on her doing that.

Mr. Echols: We will just leave that alone because we live together. We
don’t need to - - we don’t need to go into that then.

Id., at pp. 42-44. Additionally, in reducing the number of hours which the Magistrate Judge
recommended Mr. Echols be paid in regard to one of only two CJA vouchers submitted by
Mr. Echols, the Magistrate Judge found duplication of effort and that there were “striking
similarities between the substance of pleadings” which Mr. Echols had previously filed in
another death penalty case. Doc. 106, aBgp. Surely due process does not demand that
the court pay for work which is not performed in the specific case that is before the court.
Furthermore, as previously indicated herein, the court on numerous occasions urged
defense counsel to submit additional budget requests if they felt the budget needed to be
increased. Despite the record, the petitioner asserts because defense counsel never sought
to amend the budgé&t, he has shown that defense counsel “were not exercising independent

professional judgment on what was in their client’s interests.” Doc. 149, at p. 25. Such

194As previously indicated herein, on October 31, 2005, rdefeounsel did seek a miacktion of the budget which
was granted by this courSee Cr. Doc. Nos. 232 and 244, respectively.
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conclusory allegations simply do not establish a conflict of interest. Accordingly, this claim
IS denied.

2. Failure to Investigate Evidence tending to show Diminished Capacity to Form Intent

Petitioner asserts trial counsel failed to fully investigate and present evidence, during
the first stage of trial, that he suffered from mental illnesses that would have negated the
government’s showing of intent. First, the petitioner claims counsel unreasonably failed to
investigate and call eyewitnesses Toby Barrett and Alvin Hahn who would have rebutted the
government’s theory as to how the shooting occuifeletitioner also claims counsel failed
to investigate and/or call witnesses to establish that the actions of the Tact Team were
reckless and unprofessiortdl. Finally, the petitioner asserts trial counsel failed to obtain a
proper mental health examination or to obtain testimony from readily available witnesses
regarding Mr. Barrett’'s mental and emotional state. Other than his two sentence statement
about failing to call Toby Barrett, Alvin Hahn and some unknown witness about the actions
of the Tact Team, the gist of this allegation against counsel revolves around the petitioner’s
mental health claims.

As the Supreme Court has indicated “counsel has a duty to make reasonable

investigations or to make a reasonable decision that makes particular investigations

9%poc. 95, at p. 48. Petitioner does not elaborate orsthaisment as it relates to his allegation of ineffective
assistance of counsel for failing to investigate evidence of dihedicapacity. Rather, he later states that Toby Bamcett a
Alvin Hahn would have “corroborated sevid@awv enforcement witnesses, and showet at the critical moment, Mr. Barrett
likely could not see any emergency lights or other indicatiosisthe vehicle heading toward his house and young son cahtaine
law enforcement officers.d., at p. 57.

19petitioner also does not elaborate on this statement datitsréo a failure to investigate evidence of diminished
capacity. See Doc. 95, at p. 48.
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unnecessary. In any ineffectiveness caseftcpkar decision not to investigate must be
directly assessed for reasonableness ithaltircumstances, applying a heavy measure of
deference to counsel's judgmentsStrickland 466 U.S. at 691, 104 S.Ct. at 2066. “A
reasonable investigation is not, however, the investigation that the best criminal defense
lawyer in the world, blessed not only with unlimited time and resources but also with the
inestimable benefit of hindsight, would conducktiomas v. Gilmorel 44 F.3d 513, 515 (7
Cir. 1998). To be effective, counsel is nequired to “pursue every path until it bears fruit
or until all hope withers.”Williams v. Heagd 185 F.3d 1223, 1237 (1LCir. 1999). See
also, Lovett v. Florida, 627 F.2d 706, 708 {sCir. 1980). “.. Strickland’sapproach toward
investigation ‘reflects the reality that lawyers do not enjoy the benefit of endless time, energy
or financial resources.” How a lawyer spends his inherently limited time and resources is
also entitled to great deference by the cou@handler v. United State218 F.3d 1305,
1318 (11" Cir. 2000), n. 22 (citation omitted). oGnsel’'s actions are usually based, quite
properly, upon information supplied by the defend&ttickland suprg 466 U.S. at 691,
104 S.Ct. at 2066.

Again, it is important to remember that this is not a case witeirevestigation was
undertaken. Rather, the record reflects counsel had the work product of Mr. Echols, who had
undertaken substantial investigation for use in two prior state court trials involving the same

incident, as well as investigative materials assembled by the Oklahoma Indigent Defense
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System (OIDSY?’ Additionally, counsel was aware of the actual testimony in the prior two
state court trials because he obtained copies of the transcripts from those trials.

Petitioner has failed to establish that counsel had any reason to suspect that the
diagnoses proffered in the § 2255 Motion might have been available. As this court has
previously discussed, there was no indication that the petitioner was incompetent at the time
of trial. Petitioner acknowledges that defense counsel consulted with a psychologist, Dr.
Jeanne Russell, who “reprise[d] the risk assgent she had done in preparation for a second
stage proceeding in state court.” D@&, at pp. 48-49. Whahe petitioner fails to
acknowledge, however, is that defense counsel employed Dr. Russell for “mitigation and
assistance on mental health questionSeée CJA Voucher 060224000004 approved for
payment by this court on February 24, 2006. Furthermore, the documentation supporting this
voucher indicates that defense counsel consulted with Dr. Russell “because she was
consulted during the State trials as théigation expert. She had accumulated a large
amount of information on Kenneth Barrett, . . Ild” Dr. Russell revised her risk assessment
concerning Mr. Barrett for use in the federal trial and discussed this information with defense
counsel. Id. Also, on October 11, 2005, Dr. Russell visited Mr. Barrett in the Muskogee

County Jail:® Petitioner does not, however, provide any indication that Dr. Russell reported

197Respondent Exhibit No. 12, at § 4. Although Petitiondnsts a declaration from an OIDS investigator which
claims his investigative file was never picked up by Mr. H#figr his staff (Petitioner’s Exhibit No. 111), to the exteat th
OIDS delivered boxes of materials that they had from the caates to Mr. Hilfiger's officePetitioner has failed to showath
counsel should have contacted Steve Leedy to obtain additiatetials or that counsel’s failure to do so was unreasonable.

198Respondent's Exhibit No. 5 reflects that Anita Russeliéhde Gay - psychologist - visited with Mr. Barrett on

October 12, 2005. Dr. Russell's billing statement indicates she interviewed Mr. Barrett on October 15e200H5porting
documentation accompanying CJA Voucher 060224000004.
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anything to counsel that should have led a reasonably competent attorney to suspect
neurological and/or psychiatric impairments so profound they would have negated the
government’s evidence of intent as it related to Coulit Frurthermore, none of the
declarations submitted by lay witnesS&serein establish that counsel should have
guestioned the petitioner’s capacity to form intent at the time of the crime involved herein.
As a result, this court finds the petitioner has failed to establish that counsel’s investigation
of his mental health was unreasonable.

3. Failure to Adequately Investigate Government’s Civilian Witnesses

Petitioner claims he received ineffective assistance of counsel because his attorneys
did not adequately investigate the seven government civilian witnesses. Petitioner asserts
that, upon learning the identities of these witnesses, counsel should have moved for a
continuance of the trial. Additionally, the petitioner argues his trial counsel should have
identified and presented evidence to contradict the civilian withesses testimony and to
establish that the witnesses had poor reputations for truthfulness within the community. The
government argues that the petitioner has failed to show that his attorneys’ conduct was
unreasonable or prejudicial.

While the petitioner surmises this court would have granted a continuance if
requested, since no motion was ever filed it is impossible to guess what might have

happened. Further, to engage in speaulatver what might have occurred would involve

19%ris court's discussion of lesser included offenseslation to the felony murder counts addresses why this
evidence would not have been important in relation to Counts 1 and 2.

200566 petitioner's Exhibit Nos. 748, 81, 86, 93, 96-99, 101 and 103.
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the very type of hindsight that the Supreme Court has specifically cautioned aga@st.
Strickland 466 U.S. at 689, 104 S.Ct. at 2065. Pursuant to 18 U.S.C. § 3432, the
government was not required to provide tiagnes of any of itwithesses until three days
before trial. Additionally, the statute authorized the government to delay furnishing the
names of its witnesses “if the court [found] by a preponderance of the evidence that
providing the list may jeopardize the life or safety of any persioh.While this court never
ruled on the government’s motion to delay disclosure of these witnesses’ names, the
government’s disclosure of the names was, in fact, tiniéfyrett, 496 F.3d at 1116-17.
Further, the petitioner cannot show that the timing of the disclosures prevented him
from developing substantial evidence to impethdse witnesses. All of these witnesses
were relatives and/or friends of Barrett. Moreover, Barrett was obviously familiar with the
people and incidents about which they testified. Each of these witnesses testified to
extremely limited events and/or aspects of their relationships with Barrett. Trial counsel
believed they could effectively impeacretwitnesses with the evidence they fadnd
based upon what this court observed, defense counsel did, in fact effectively, if not perfectly,
cross-examine these witnesses. Specifically, counsel highlighted the fact that most of these
witnesses had extensive criminal records and apparent motives for bias, because they stood
to benefit from their testimony. Counsel also called one witness, Ron Baldwin, to counter
Brandie Price’s testimony that she had entered Barrett’'s property thru the ditch in July when

they went to Barrett's house. This witness admitted, however, that he might have been with

201Respondent’s Exhibit No. 12, at | 14.
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Brandie Price in July when he provided gth methamphetamine and that he had been
using drugs heavily during that period of tiffe. Counsel’'s decision not to search for
additional character witnesses to establish that the government’s witnesses did not have a
character for truthfulness within the community was reasonable under the facts of this
particular case. The character flaws and questionable memories of these seven withesses,
due to their extensive use of drugs, wasitgagparent following their cross-examinati®f.
Additionally, the omission of the character witnesses now identified, most of whom
were related to the defendant or were drug associates of the defendant around the time the
crimes were committed, would not have chantpediury’s perception of the credibility of
these seven witnesses. Based upon the declarations submitted, however, some of these
“newly discovered” witnesses could have been more detrimental and/or prejudicial to the
defendant. For instance, one of the witnesses acknowledges that the reason he was at
defendant’s residence was to obtain diifjsSince the government was required to prove
beyond a reasonable doubt that the Defendantimw&unt 1, engaged in drug trafficking
crimes, calling this witness could have aidleel government’s case. Moreover, unlike the

government’s witnesses, the witnesses now identified do not even corroborate each other on

202cr. Doc. 346, J.T.Tr. Vol. 18, at pp. 4116-4140.

203Seetestimony of: 1) Randy Turman, Cr. Doc. 324 and 32BTr. Vol. 2, at pp. 363-392 and Vol. 3, at pp. 396-
449; 2) Travis Crawford, Cr. Doc. 325, J.T.Tr. Vol. 3, at pp. 450-480; 3) Randall Weaver, Cr. Doc. 336, J.T.Tr. Vol. 8, at pp.
1834-1849; 4) Charles Sanders, Cr. Doc. 339, 340 and 342,.)/0IT11, at pp. 2488-2541; Vol. 12, at pp. 2579-2652; and
Vol. 22, at pp. 4586-4590; 5) Cindy Crawford, Cr. 341 and 342Tr. Vol. 13, at pp. 3058-3076 and Vol. 22, at pp. 4575-
4585; 6) Karen Real, Cr. Doc. 341 and 342, J.T.Tr. VolaiiBp. 3079-3092 and Vol. 14, at pp. 3098-3135; and 7) Brandie
Price, Cr. Doc. 343, J.T.Tr. Vol. 15, at pp. 3485-3511.

204See Petitioner’s Exhibit No. 90.
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facts that the petitioner claims are relevant to establish that the government’s withesses were
lying at trial. Compare Petitioner’s Exhibit No. 95 (Declarant claims Sanders “was never

in Kenny’s house because Kenny would never have let him in.”), with Petitioner’s Exhibit
No. 13 (Declarant claims she was at defendant’s residence on two or three occasions when
Sanders was present.).

Further, while some of these declarant’'s now claim Barrett never made statements
about wanting to kill cops or going out in a blaze of gféhfive of the government’s
witnesses offered testimony about Barrett's hostidityards police and/or these specific type
of statements being made by Barfé&it. Additionally, at least one of the witnesses the
petitioner claims should have been called, would have corroborated at least three of the
government’s witnesses regarding the extensive drug use and distribution occurring at the
petitioner’s housé”’

Furthermore, much of the evidence which the petitioner now proffers would not have
been admissible during his trial to impeach these witnesses. In particular, collateral evidence
to establish specific acts of misconduct by government witnesses, including acts of

dishonesty and drug use, would not have been admissible to attack the witnesses’ character

205See Petitioner’s Exhibit Nos. 95, 90, 77, and 37.

206Seetrial testimony of: 1) Randy Turmg@r. Doc. 325, J.T.Tr. Vol. 3, @t 401 and 412); 2) Travis Crawford (Cr.
Doc. 325, J.T.Tr. Vol. 3, at p. 466); Gharles Sanders (Cr. Doc. 339, J.T.Tr. \d|, 2515); 4) Cindy Crawford (Cr. Doc. 341
J.T.Tr. Vol. 13, at pp. 3068-3069); and 5) Brandied®(Cr. Doc. 343, J.T.Tr. Vol. 15, at pp. 3492-93).

207See Petitioner’s Exhibit No. 90 (Declarant claims to hdeae drugs at the petitioner’s residence shortly before
police raid and says many people were coming and ghirigg the 33 hours he was at the petitioner’s residence).
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for truthfulness.See Fed.R.Evid. 608(b) andalmer v. City of Monticello31 F.3d 1499,
1507 n. 11 (10 Cir. 1994).

Finally, it should be noted that although the petitioner obtained, almost five years after
trial, declarations to establish that there were witnesses which might have been able to
contradict testimony given at trial, the petitioner does not allege that he provided trial counsel
with these specific witnesses’ names or that he provided counsel with information regarding
how to contact these witnesses during his trial and that counsel refused to issue subpoenas
to them. Thus, this court finds the petitiohas failed to establish ineffective assistance of
counsel in regard to the investigation of the civilian withesses. Moreover, even if counsel
did not adequately investigate these witnesses, the petitioner has failed to establish prejudice.

4. Failure to make appropriate and timely objections to improper hearsay evidence of other
bad acts

Next, the petitioner asserts his counsel failed to timely object to admission of evidence
regarding statements made by the petitioner which were introduced to establish hostility
toward law enforcement and intent to engage them in violence if they came upon his
property. To the extent trial counsel did interpose objections under Federal Rule of Evidence
404(b), the petitioner claims his appellate attorneys were ineffective for failing to pursue the
matters on appeal. The government argues the petitioner failed to timely raise these
arguments and therefore, the statute of limitations bars this court’s consideration of the same.
In his reply, the petitioner alleges because this particular claim is raised only as it relates to

testimony offered by the government’s civilian witnesses it relates back to his claim of
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ineffectiveness of counsel in dealing with informant testimony. To support this position, the
petitioner citedMayle v. Felix 545 U.S. 644, 125 S.Ct. 2562, 162 L.Ed.2d 582 (2005).

In Mayle, the court refused to allow relation back where the original petition raised
a confrontation clause claim regarding the admission in his murder trial of videotaped
testimony of a witness for the prosecution Aisdamended petition sought to challenge the
admission of inculpatory statements he made during pretrial police interrogation under the
privilege against self-incrimination. Although both claims involved the admission of out-of-
court statements during the prosecution’s case in chief, the Court held the second ground for
relief arose out of facts different in both time and type from those set forth in the original
pleading.

Here, while both claims deal with ineffectiveness of counsel in dealing with the
government’s civilian witnesses, the petitioner made no attempt in his amended petition to
tie these two claims together. Even thoughgktitioner claims he raised the 404(b) issue
timely by alluding to it in his first claim alleging that this court's actions violated his
constitutional right$% the petitioner never made any allegations that trial counsel were
ineffective for failing to object to the testimony given at trial. To the extent the allegations
that counsel were ineffective for failing to investigate these witnesses occurred prior to trial
and the failure to object to some of these witnesses’ testimony occurred during the trial, this

court finds the allegations arise out of differaats in time than those alleged in the original

20’”qSee Doc. 2, at p. 38.
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and/or first amended motidff. SeeUnited States v. Hernande#36 F.3d 851, 858 {Cir.

2006) (holding where original claim referred to admission of evidence and amended claim
referred to trial testimony and cross-examination of withesses, the claims were not similar
enough to satisfy the “time and type” test nor did they arise out of the same set of operative
facts).

Even if this court were to considéris claim, however, the petitioner would not
prevail because counsel were not ineffective for failing to object to statements made by the
petitioner or to statements which were intrinsic to the crime char§eg. Fed.R.Evid.
801(d)(2)(A) (a statement is not hearsay if it is offered against a party and is the party’s own
statement) and Fed.R.Evid. 404(b) (evidence of prior drug transactions can be admissible to
prove intent in drug prosecutions). The statements which the petitioner now claims counsel
should have objected to were statements made by the petitibrathile the petitioner
argues his attorney should have objected to these statements because they were inadmissable
under Fed.R.Evid. 404(b), this court finds each of the statements challenged were intrinsic
evidence of the crimes chargeBlee United States v. Viefhaus68 F.3d 392, 398 (YCir.

1999) (quotingJnited States v. O'Brignl31 F.3d 1428, 1432 (1@ir. 1997) “It is well

settled that Rule 404(b) does not apply to other act evidence that is intrinsic to the crime

209Despite the similarities in the “dump-it-all-inpproach which has been taken in this case prithsefilings, this is
not a case in which the original and arded timely filed motions were filed by ro selitigant and the subsequent amendment
was filed after the statute of limitations expired. Rathenfalie pleadings filed by the petitioner herein were filed¢dynsel
who were presented to this court as “extety well-qualified” in federal habeas litiian. In the opinion of this court, mamf
the documents have not been submitted in a good faith attempedbttie court to the legitimaissues in this case, buttrar
as a way to slow the disposition process.

2% ee Doc. 95, at pp. 122-124.
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charged, and that other act evidence is intrimgien the evidence of the other act and the
evidence of the crime charged are inextricably intertwined.”). Petitioner's statements
regarding hostility toward law enforcement and/or what he intended to do if law enforcement
came onto his property were all intrinsic evidence of the petitioner’s express intent. Finally,
whether the time frames of these statements, once challenged on cross-examination, were
accurate was a question for the jury. Accordingly, this court finds counsel was not
ineffective for failing to make objections which would not have been sustained. Similarly,
appellate counsel was not ineffective in failing to raise this issue on appeal.

5. Failure to engage a crime scene reconstruction expert

Petitioner claims trial counsel were ineffective in failing to obtain the services of a
crime scene expert, in particular Edward Hueske of Denton, Texas, to counter the testimony
of Iris Dalley, who had appeared as a witness in Petitioner's two state court'trials.
Petitioner argues that Dalley’s analysis was critical to the jury’s consideration of the issue
of intent since the only other evidence was “the often conflicting accounts and compromised
memories of the tactical team members wdsidified.” Doc. 95at p. 138. Ms. Dalley’s
presentation was not, however, critical or neagsga the jury to determine what had
happened in this case nor did it ultimately assist the government, as the petitioner claims, in

proving intent.

Minstead of hiring Hueske, defense coursaployed the services of an invesatigr who helped counsel in preparing
guestions to challenge the ballistics testimo8ge CJA Voucher 060208000004.
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Specifically, despite the petitioner’s allegations, the record establishes that defense
counsel were prepared to meet Dalley’s testimony. The transcript reveals defense counsel
specifically asked some of the very questions which the petitioner’s expert now uses to show
the inadequacy of Dalley’s reconstruction analysis. Dalley was unable to determine the
position of the shooter or tip®sition of the victim’s vehicle for any of the trajectori€&s.
Additionally, as the government’'s brief points out, trial counsel “effectively elicited
[Dalley’s] concession that she could not exclude the possibility that Barrett had fired every
shot from inside his house, thus confirming the viability of the defense theory.” Doc. 175,
at p. 71. Furthermore, notwithstanding the petitioner’s assertions to the célittaljey
never testified Barrett was firing from the porch. Rather, as previously indicated, she
consistently denied knowing the exact position of the shooter and the victim’s vehicle.
Moreover, Dalley only reached two significant conclusions: 1) the defendant could not have
fired all of the shots from a prone position and 2) the wounds to Eales’s flank and elbow
were sustained after he exited his Brofi€o.

As is amply demonstrated by this case, virtually every cross-examination can be
reviewed in hindsight and criticized foriliade to ask additionatjuestions and no two
criminal defense attorneys will defengarticular client in the same wasatrickland 466

U.S. at 690, 104 S.Ct. at 2066. However, as previously stated, this court must make every

2125ee Cr. Doc. 342, J.T.Tr. Vol. 14, at p. 3175 and 3226.
0. 95, at p. 128.

21%See Cr. Doc. 342, J.T.Tr. Vol. 14t pp. 3228-3229, 3247, 3254-3255 and 3259.
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effort to eliminate the distorting effects of hindsighd., 466 U.S. at 689, 104 S.Ct. 2052.
Considering the totality of defense counsel's cross-examination of Ms. Dalley, the
guestioning constituted adversarial testing and maintained the viability of the defense theory,
that Barrett was not shooting from the porch and, therefore, may have had trouble actually
observing who was entering his property such that he may not have known that he was
shooting at a law enforcemeritioer. The relevant inquiry undétricklandis not what
defense counsel could have done, “but ratftesther the choices made by defense counsel
were reasonable” under the facts of the specific case before theRBabiit v. Calderon

151 F.3d 1170, 1173<Cir. 1998). Furthermore, the failure to call an expert and instead
rely on cross-examination does not constitute ineffective assistance of counsel. To the extent
defense counsel had the benefit of knowing exactly what Ms. Dalley’s testimony would be,
since she had previously testified in Petitioner’s prior state court trials, this court finds the
Petitioner has failed to establish that counsel’s strategic decision to allow the testimony and
then use it to further his client’'s defenseswat unreasonable. Therefore, this court finds

the petitioner has failed to establish that counsel provided ineffective assistance of counsel
by not hiring Mr. Hueske.

6. Failure of trial counsel to present independent expert on police tactics

Petitioner also attacks counsel’s failure to secure the testimony of an “independent”

expert to establish that the raid on his house was “rife with tactical errors and poor planning”
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and that these errors cobtuied to Trooper Eales’s dedth. Again, the petitioner claims
counsel should have hired a specific expert, George Kirkham.

Instead of hiring Kirkham, counsel relied upon the testimony of Chuck Choney, a
former FBI agent, who had previously criticized the Tact Team’s operation. Petitioner
claims counsel could not have madeeasonable decision to forego the testimony of
Kirkham since counsel never consulted with him. Trial counsel was not, however, required
to try this case in the same way Echols would have tried the’éaBecisions regarding
what witnesses to call at trial are a matter of trial stratBgyle v. McKungb44 F.3d 1132,

1139 (10" Cir. 2008). The fact counsel called Chyptediscuss the tactics was a reasonable
trial strategy. Choney’s reluctance to testify for the defense and his association with the
victim added to his credibility. Whereas, a retained expert could have been impeached on
the basis of his receiving payment from the defense for his testimony.

Further, Choney actually provided numeroriscisms of the Tact Team operatiéi.

While Kirkham might have provided more or different criticisms of the operation, the
petitioner has failed to establish that his testimony would have altered the outcome of the

trial. As a result, this court finds the petiier has failed to establish that counsel provided

2oc. 95, at p. 139.

2187he record reflects that Choney was actually perceivedrnyefocounsel as “the most honest and upright appearing
and sounding and testifying witness you would ever want toleaised to run the swat tedan the FBI in Oklahoma City.
He has worked all around the country. He is now onrtiah Gaming Commission in Wasgton. Just a super guy.
Credentials, you know, perfect.” Cr. Doc. 310, at p. 13.

2lsee cr. Doc. 345, J.T.Tr. Vol. 17, at pp. 3906-3909, 3919 and 3974-3975.
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ineffective assistance of counsel for failing to retain Mr. Kirkham, because no prejudice has
been shown.

7. Failure to impeach law enforcement witnesses with prior inconsistent statements

Petitioner claims his trial counsel provided ineffective assistance of counsel by failing
to adequately impeach the testimony of the Tact Team members regarding the circumstances
of the shooting. While the petitioner cites to some of the state court trial transcripts to
establish differences in the witnesses’ testimugtyveen the state trials and the federal trial,
despite submitting more than 3500 pages of exhibits herein, the petitioner has not provided
this court with a copy of the pages of the state court transcripts which they have
referenced?® It is well-established that “counsel’s decisions regarding how to best cross-
examine witnesses presumptively arise from sound trial strat@®gjdzier v. Sirmon$31
F.3d 1306, 1326 (f0Cir. 2008). “In hindsight, there are a few, if any, cross-examinations
that could not be improved upon. If that ware standard of constitutional effectiveness,
few would be the counsel whose performance would past (sic) mu$tltis v. United
States 87 F.3d 1004, 1006 {&Cir. 1996).

Petitioner has failed to establish that the strategy employed in this case was not sound.
Specifically, a review of the cross-examination by counsel of the law enforcement witnesses
establishes that counsel emphasized the areas which were of importance to the defense.

Specifically, counsel demonstrated that the model created by the prosecution’s witness did

218During the trial herein, this court attempted to obtain e®pif the state court transcripts from the Sequoyah County
Court Clerk’s office. At that time, the court was advised that the transcripts had never been filed in the Sequoyah County
District Court. See Cr. Doc. 336, J.T.Tr. Vol. 8, at p. 1637.
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not accurately reflect the house and furnishings as it existed in 1999, including the fact that
heavy coverings were over the windows of the defendant’s house (allowing counsel to argue
it would have been hard for Barrett to see who was coming onto his property); nor did it
contain all of the vegetation which existed on the defendant’s property at the time of the
raid 21

While the petitioner complains defense counsel did not impeach Johnson with his
earlier state court testimony “that he was thirty seconds behind the tactical team and saw red
and blue police lights at the intersection after turning onto the dirt f&aitWwould have
been counter-productive for defense counselve painted this discrepancy out to the jury
since Johnson testified on cross-examination during the federal trial that he was told to give
the tact team a two minute headstart, whictideand all he could see when he approached
the residence was taillights on a vehicle turning into the residénéelditionally, Barrett
claims trial counsel should have impeached Johnson’s testimony by eliciting evidence
regarding his initial statemeno Investigator Jone€$? Counsel did, however, examine
Johnson’s statement to Jones, adducing Johnson’s admission that he might not have told her
about the light$?® Even if inconsistencies occurred between Johnson’s testimony regarding

lighting, defense counsel made the most important point by establishing that Johnson had

219 ee Cr. Doc. 324, J.T.Tr. Vol. 2, at pp. 277-294, 298-300.
22%0c. 95, at p. 145.

221cr. Doc. 324, J.T.Tr. Vol. 2, at pp. 343-344 and 349.
222doc. 95, at pp. 145-146.

223cr. Doc. 324, J.T.7Tr. Vol. 2, at pp. 361-362.
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absolutely no idea what lights were on at the time the shooting occurred because he was, at
least two minutes behind the tact team and, therefore, he had no way of observing whether
the lights were activated at the time of the shodfihg.

Petitioner also claims counsel failed to challenge Trooper Poe’s testimony that “he
initially observed emergency lights when he saw the first Bronco come into view from the
east” with prior testimony that “he first became aware of seeing emergencyaliggntise
heard shooting break out.” Doc. 95, at p. 1B%ring the federal trial Poe testified as soon
as he got out of his car and started towtdwe fencepost, he heard gunfire. After Poe
ascertained he was not the target of tleosing, he came up from behind the fencepost and
looked toward the house. At that point he saw Hamilton’s Bronco come into view from the
east and it appeared the Bronco was taking gufifi@n cross-examination, however, Poe
explained that he didn’t remember seeing emergency lights from the time he left his car until
he reached his assigned position by the $b3thus, the testimony was not inconsistent and
counsel was not ineffective for not impeaching Poe with his prior testimony.

Petitioner also complains because counsel did not elicit testimony from Trooper Poe
that “he did not know who fired or whetlee gunfire was coming from, despite having an
unobstructed view of the house.” Doc. 95, at p. 146. The testimony at the federal trial,

however, made it clear that from the time Trooper Poe exited his vehicle, he was focused

22%cr. Doc. 324, J.T.Tr. Vol. 2, at p. 351 (shooting was evieen he arrived and Trooper Eales was being carried to
Bronco).

22%cr. Doc. 329, J.T.7Tr. Vol. 7, at pp. 1411-1413.

228cr. Doc. 329, J.T.7Tr. Vol. 7, at p. 1444.
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upon his own safety as well as the two other troopers who were closest to him. As a result,
he took cover and did not really see anything at that g@ifthus, it was not unreasonable

for defense counsel to rely on his testimorat tither than hearing gunfire, he couldn’t see
anything.

Petitioner attacks counsel’s failure to impeach Trooper Greninger’s testimony with
what he claims was “conflicting evidence between the second state trial and the federal trial
regarding what lighting he observedd., at p. 145. Petitioner states that Greninger testified
in the federal trial that:

Trooper Manion activated his emergency lights as he turned into the driveway

before entering the property. He noticed also that Trooper Hash had his

emergency lights on, but did not know when they were engaged. He was not

completely sure Trooper Hise’s emergency lights were on. Trooper Pettingill

did not activate his lights.

Doc. 95, at p. 145. Petitioner indicates this testimony conflicts with Greninger’s testimony
in the second state trial that “he turned on his emergency lights after turning left to approach
Mr. Barrett’s residence, and recalled seeing Trooper Hise’s emergency lighiis. omtie
inconsistencies between these two accounts are insignificant and they certainly do not
impeach the evidence that the emergency lights on Greninger’s vehicle were activated shortly
after the car turned from the roadway in front of Barrett's house. Additionally, defense

counsel elicited from Greninger an admissicat the did not recall precisely where his car

was when the emergency lights on his vehicle were turned on and he did not know when

221cr. Doc. 329, J.T.7Tr. Vol. 7, at p. 1410.
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Hash’s lights were activatééf Since Greninger admitted upon cross-examination that his
memory was not clear, there was no need for counsel to use the prior slightly inconsistent
statement as to who in the vehicle activated the lights and when. As a result of Greninger’s
admission in the federal trial, counsel could argue that the lights were not on when Barrett
first observed the vehicles coming onto his property. Additionally, to the extent Greninger
readily admitted that his memory of the events was imperfect, there would not be much value
in trying to refresh the withess’s memory abfadts that could have been more damaging

to the defense. Thus, the omission was neither unreasonable nor prejudicial.

Petitioner attacks trial counsel saying faded to impeach Trooper Hamilton’s
testimony regarding where his vehicle first began receiving gunfire. During the federal trial,
Hamilton testified that his vehicle was initially hit by gunfire “[s]homlyer we came out
of the ditch.?* This appears to be consistent with the statement Petitioner attributes to
Hamilton from the state court trial, “thaketlshooting started as his vehicle was coming out
of the ditch.” Doc. 95, at p. 147. Furthsince Hamilton’s recollection supported the
defense theory that the lead vehicle was closer to the house when the shooting began, counsel
could reasonably have relied on Hamilton’s testimony instead of exploring this issue with
Greninger as Petitioner claims he should have done.

Petitioner also complains because trial counsel did not contrast Trooper Poe and

Trooper Greninger’s testimony about guns in the defendant’s house with the fact that neither

228y Doc. 326, J.T.Vol. 4, at p. 771.

22%r. Doc. 325, J.T.Vol. 3, at p. 537.
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testified to seeing any guns in the state trial. Petitioner does not cite to any portion of the
state court transcript and, therefore, it is impossible to know if they were even asked about
guns in the prior trials. Accordingly, thiswrt finds the petitioner has not shown that the
prior testimony was inconsistent with the testimony offered in federal court.

After thoroughly reviewing counselicross-examination, this court finds the petitioner
has failed to establish that counsel’s cross-examination was unreasonable or prejudicial.
Therefore, the petitioner has failed to establish ineffective assistance of counsel.

8. Failure to elicit testimony of son and neighbor

Petitioner next faults trial counsel for failing to call as defense witnesses his son, Toby
Barrett, and his neighbor, Alvin Hahn. Petitioner claims these two witnesses could have
undermined evidence that emergency lighting had been turned on prior to the initial shots
being fired. Toby Barrett is the only onetbése two withesses who actually observed the
police enter Barrett’s properfy?. The government argues neither of these witnesses would
have meaningfully undermined the prosecution’s case, and counsel’'s omission of their
testimony was not prejudicial ineffectiveness.

As previously indicated, decisions regarding which witnesses to call are matters of

trial strategy. Again, based on the prior tritiere can be no question that defense counsel

S hile the petitioner implies counsel did nothing to contradict testimony regarding Barrett's knowledge that the
people attacking his property were law enforcement, the recotdigisés the falsity of this clai. In particular, Gelene Dson,
the defendant’s mother, testified that she heard a loud fodiseed by some gunshots and she glanced out her kitchen window
and saw headlights in her driveway. She further testifiedstimtlid not see any flashing lights nor any kind of lightdian t
vehicle she would consider “emergency lights.” Also, she indicated she saw a lot of people milling about, answered her phone
and then observed a patrol car come through the gate. Thegaatshe observed did not have any lights on, but as it pulled
closer to the defendant’s residencettiined it (sic) lights on.” Cr.Doc. 346,1JTr. Vol. 18, at pp. 4142-4145. Additidha
Loyd Cobb, an investigator for the defentestified that you would not have been able to see the three police cars coming
through the ditch if you were inside the cabid., at pp. 4145-4154.
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was aware of the prior testimony of Toby Barrett. Moreover, both Toby Barrett and Alvin
Hahn were originally listed as witnesses for the defendant. In order to demonstrate prejudice
for failure to call a witness, the petitioner must prove that the witness’s testimony would have
produced a different resuRatel v. United Stated9 F.3d 1231, 1237 (TCir. 1994).

In reviewing the declarations of Toby Barrett and Alvin Hahn submitted by the
petitioner, it becomes clear that neither of these witnesses’ testimony would have changed
the outcome of the first stage of trial. Specifically, as the petitioner acknowledges,

a primary contention of the defense infingt stage of trial was that when Mr.

Barrett fired on the Ford Bronco driven by Buddy Hamilton, he was unaware

that it was a police vehicle, and was unaware that several police vehicles had

driven onto his property. It was undisedtthat the lead vehicle driven by

Hamilton, which the evidence showed struck Mr. Barrett’'s porch, had no

emergency lights engaged and appeared to be a civilian vehicle.
Doc. 95, at pp. 149-150.

Petitioner states that Toby Barrett testified in the first state trial that “when the
shooting occurred, there were no police vehicles with emergency lights on at all that were
visible.” Doc. 95, at p. 152. Petitioner goes osttde that Toby’s declaration is consistent
with his state court testimonyd. The declaration indicates the following in regard to what
Toby Barrett actually observed:

Just before they raided the place, the first thing | saw were taillights that

went past the driveway and then a flash of light—maybe like the interior light

of a car when somebody opened a door to get out. Then an SUV and a Crown

Vic went up my great grandma’s driveway and then the Bronco turned toward

the house and | yelled “Dad.” | don’t recall how many times | yelled it. It all

happened so fast. | thought | saw dadhe onto the porch for just a second,
and then the Bronco was just coming over the ditch made a boom, like it
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bottomed out, if that's where the sound came from. | looked at the porch again
and my dad was already gone.
The Bronco’s headlight&ere coming toward me at first. | know for

sure that nothing hit the Bronco until it came to a stop in front of the house,
because that's when the windshield exploded and a cop knocked me down and
wouldn’t let me look toward the house. There may well have been shots
before that—again it happened so fast and | was so scared, but my dad wasn'’t
on the porch and | know for sure that nothing hit the Bronco before it came to

a stop.
* % % % %

The first police lights | seen was on the police car that crashed through

the gate when the shooting was over. I'm sure of that. There was no vehicle

near me. The cop who knocked me down must have come over Grandma’s

fence.

Petitioner’s Exhibit No. 96.

Based upon Toby’s relationship to the petitioner, there is no question that his
testimony would have been susceptible to impeachment for bias. Further, Toby Barrett
concedes that he had limited recall of what actually happened because it occurred so fast.
However, if as Toby claims he could identify the “Crown Vic” coming onto the property, this
testimony would have allowed the prosecutor to argue that the defendant, who was somewhat
closer to the vehicleshould also have beenlaho identify the same vehicle. According
to the testimony at trial, the “Crown Vic” observed by Toby had to be the marked police unit
driven by Hash with the overhead light bar. Thus, the prosecution could easily have argued,
based on Toby’s testimony, that the defendant had to have observed the light bar regardless
of whether the emergency lights were activated or not.

Even though Toby Barrett might have testified that the defendant didn’t fire until the

lead Bronco had stopped in front of the house, this testimony would have been undermined
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by his testimony that he was not sure when the shooting actually began and, therefore, it
could have occurred, as the officers testified, before the Bronco stopped. Furthermore, to the
extent no witness was able to place the defendant on the front porch during the shooting,
Toby’s testimony would have allowed the government to argue the defendant was on the
front porch when the shooting began.

Additionally, defense counsel have submitted declarations in which they both claim
that the petitioner “wanted to minimize the amount of testimony elicited from his relatives,
particularly his son, . . . though he understoad tiecision could work to his detrimeit”

To counter these declarations, the petitioner submits declarations from family members who
claim trial counsel never told them that Baéircedn’t want them involved in case and/or that
Barrett never told them he didn’'t want them involv&ke Petitioner’'s Exhibit Nos. 206,

207, 208, 209, 210, 211, 212, 213, 214, 215, 216, 217, and 220. These declarations are full
of hearsay. What the petitioner does not do, however, is submit his own declaration to refute
counsel's declaration. Whether or not defense counsel advised Barrett's family of his
conversations with Barrett and/or whether Barrett advised his family of his conversations
with trial counsel are not the issue. Finally, to imply, as the petitioner does, that Toby
Barrett's testimony was the difference between the more favorable results in the state court
trials and the federal trial is nothing more than speculation and second-guessing in hindsight

as to what might have been.

231See Respondent’s Exhibit Nos. 11 and 12.
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While many of the facts between the twoesawere the same, the state cases did not
involve the same charges or all of the same witnesses as the federal case. Rather, in state
court the petitioner was charged with murder and the evidence dealt solely with the raid and
shooting which occurred during the raid. Whereas, in the federal case, Count 1 focused on
the petitioner’s using and carrying a firearm in relation to drug trafficking crimes and
possessing a firearm in furtherance of such drug trafficking offenses, resulting in death;
Count 2 focused on the petitioner’'s using aadying a firearm in relation to a crime of
violence and possessing a firearm in furtherance of such crime of violence, resulting in death;
and Count 3 focused on intentional killing, during the commission of a drug trafficking
crime, a state law enforcement officer engaged in the performance of his official duties.
Thus, the jury heard much more evidence about the drug activities and/or associations with
drug abusers which was occurring at Barrett’s residence in the days and months shortly
before the shooting. Further, the prosecutor would have been able to ask specific questions
of Toby Barrett regarding the drug activitiesighhwere occurring on Barrett’s property and,
in light of the evidence which was seized from the travel trailer in which Toby supposedly
lived, it would have been hard for himdeny knowing anything about those activities. As
a result, this court finds defense counsel’s decision not to call Toby Barrett was not
unreasonable or prejudicial.

Petitioner also complains because trial celidgl not call Alvin Hahn to testify about

what he saw approximately fifteen seconds after the shooting stopped. While the petitioner
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claims Mr. Hahn would say “he saw only one vehicle with its police light$®%Njt. Hahn's
declarations actually says “there was at least one vehicle with its police ligHts dar.”

Hahn does not identify where that vehicle was located and certainly this statement does not
preclude there having been several vehicles with emergency lighting on. Furthermore, Mr.
Hahn does not claim to have had an unobstructed view of the property such that he could
have seen all of the vehed. Finally, to the extent Mr. Hahn could not testify about the
lighting prior to the initiation of the shooting, it is unlikely his testimony would have altered
the outcome of the jury’s verdict. As a restlits court finds counsel was not ineffective in
failing to call Mr. Hahn as a witness nor was the petitioner prejudiced thereby.

9. Failure of counsel to develop evidence Batrett was not aware that there was an active
felony arrest warrant outstanding

Petitioner asserts counsel provided ineffective assistance by not presenting evidence
that he was unaware that the state court had issued a warrant for his arrest. The government
argues the petitioner failed to timely raiséstrgument and therefore, the statute of
limitations bars this court’s consideration of the same.

A review of the pleadings herein, convinces this court that the petitioner first raised
this issue on September 25, 260and this court finds the allegations arise out of different
facts in time than those alleged in the original and/or first amended motion. Thus, the claim

Is barred by the statute of limitations.

BDoc. 95, at p. 153.
233Petitioner’s Exhibit No. 75.

2%See Doc. 70, at pp. 173-174.
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10. Failure of counsel to contest James Horn’s testimony

Petitioner also complains thieounsel were ineffective for failing to prepare for James
Horn’s testimony and to interposeDaubert® challenge to the testimony prior to trial.
Additionally, the petitioner asserts trial counsel were ineffective for failing to obtain an
adequate curative instruction and/or to seek a mistrial after they successfully moved to strike
Horn’s testimony. Finally, the petitioner argues his appellate attorneys were ineffective for
failing to argue that the jury’s exposure to Horn constituted plain error. The government
contends trial counsel’'s successful motion to strike Horn’s testimony moots his various
complaints about counsel’s alleged failures to prepare for the witness. Additionally, the
government argues the jury’s exposure to Horn’s testimony was not a valid basis for mistrial
or an appellate claim of plain error.

Despite the petitioner’s assertions regarding counsel’s lack of preparation, it is clear
counsel was prepared for Hornéstimony because he had been allowed to testify in both
of the prior state trial&® After hearing Horn’s testiomy, including some of the cross-
examination questions posed by defense counsel, the court became concerned that while
Horn might have expertise concerning traumatients, he was not being called to discuss
the specific facts in the defendant’s case. Thereafter, defense counsel moved to strike the

testimony?®*” Since defense counsel had not completed their cross-examination, the court

Z%aubert v. Merrell Dow Pharmaceuticals09 U.S. 579, 113 S.Ct. 2786, 125 L.Ed.2d 469 (1993).
8¢y, Doc. 327, J.T.Tr. Vol. 5, at p. 942.

ey, Doc. 327, J.T.Tr. Vol. 5, at p. 938.
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took the issue under advisement and allowed defense counsel an opportunity to complete
their cross-examinatiofi® After defense counsel obtained the admission of Horn that he was
not there to discuss any specific individual comments which the Tact Team members had
made to him, defense counsel renewed their motion to strike Horn’s tesfithdiie court

gave the government an opportunity to rehabilitate the witness but after defense counsel
pointed out that Horn could not express an opinion about any of the individuals involved, the
court made the following findings:

Based upon the testimony before the Court, there is no way to challenge Mr.
Horn'’s theories in an objective sense. While Mr. Horn clearly has had real life
experiences far in excess of an average person dealing with the issues he
discussed, this Court is not convinced that his testimony has been subjected to
or been scientifically tested in such a manner to make the evidence reliable
underDaubert The Court would note, however, based upon defense counsel’'s
guestioning, that the subject of Mr. Horn’s testimony aimes (sic) to have been
the subject of peer review and publication. Furthermore, it would appear that
defense counsel made a strategic decision to allow the testimony and then
challenge it before the jury in an effort to discredit the value of the testimony.
Defense counsel did an admirable job in his cross examination of Mr. Horn.
Generally, a trial court’s focus should not be on the methodology employed in
reaching those conclusions. That's_by Butler (sic) versus A.O. Sadith

F.3d 1114, at 1121, CCir. 2005.

This Court doesn’'t know what methodology was used, nor what
conclusions Mr. Horn reached, if any, based upon the actual facts involved in
this case. Furthermore, as indicated earlier, this Court does not believe Mr.
Horn'’s testimony will assist the tryer (sic) of fact in determining the issues
herein. Atbest, Mr. Horn’s testimony is simply an attempt by the government
to bolster the credibility of its witnesses for memory lapses of those witnesses
at issue. Additionally, my review ®ir. Horn’s testimony leaves me with a
definite conviction that Rule 702 only authorizes testimony by an expert in the
form of an opinion, if, (1), the testimony is based on sufficient facts or data;

238y Doc. 327, J.T.Tr. Vol. 5, at p. 949.

23%r. Doc. 327, J.T.7Tr. Vol. 5, at p. 958.
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(2), the testimony is the product of reliable principles and methods; and (3), the
witness has applied the principles and methods reliably to the facts of this case,
and | emphasize the facts of this case. Mr. Horn did not testify regarding any
opinions based on the underlying facts or data of this case or the individual
responses of the officers involved. He did not offer an opinion regarding the
specific facts of this case or identify any reliable principles or methods which
he actually applied to the facts of this case. Rather, his testimony indicated
that his focus was on helping the officers cope with the traumatic experience,
not critiquing the differences in their memories or whether the differences
were explained by the traumatic event they experienced.

Therefore, this Court finds Mr. Horn’s testimony is neither reliable, nor
will it assist the tryer (sic) of fact in determining an issue of fact in this case
pursuant to Rules 702 and 1046 (sic) of the Federal Rules of Evidence. It
should not have been admitted herein. Accordingly, I'm going to strike the
testimony and admonish the jury to disregard it.

Cr. Doc. 336, J.T.Tr. Vol. 8, at pp. 1634-1636.

Later that day, the court advised the jury that it had struck Horn’s testimony and

instructed the jury as follows:

Ladies and gentlemen of the jury, when we started this trial | gave you some
preliminary instructions to guide you in your participation in this trial. As |
advised you at that time, it is my dutydetermine the law applicable to this
case and it is your duty to accept and follow my instructions regardless of
whether or not you agree with the lafss a matter of law, | have determined
that the testimony which you heard on Monday afternoon and Tuesday
morning of James Horn should not have been admitted into this trial. You
should not speculate about the reasonsipruling on this issue; it is based
solely on my interpretation of the law applicable in this case. Therefore, |
instruct you that you should disregard Mr. Horn’s testimony in its entirety and
not consider it for any purpose in making your decision when reaching a
verdict in this case.

Id., at pp. 1739-1740.
Federal courts are to

presume that jurors will follow clear instructions to disregard evidence ‘unless
there is an overwhelming probability that the jury will be unable to follow the
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court’s instructions, and a strong likelihood that the effect of the evidence

would be devastating to the defendabiiited States v. Cabeller877 F.3d

1235, 1243 (1D Cir. 2002) (quotingsreer v. Miller, 483 U.S. 756, 766 n. 8,

107 S.Ct. 3102, 97 L.Ed.2d 618 (1987)).
United States v. Lam$21 F.3d 1257, 1266 (1@ir. 2008).

A careful review of Horn’s testimony establishes that the testimony was potentially
as helpful to the defendant as to the government in that defense counsel’s cross-examination
focused on the unreliability of witness testimony six years after the event providing
opportunities for defense counsel to argue there was reasonable doubt about what occurred
during the raid on Barrett’s propeyj. Because the testimony was potentially helpful to the
defendant and because the jury was admonished to disregard the testimony in its entirety, this
court finds the petitioner has failed to establish that defense counsel's strategy was
unreasonable or that he was prejudiced by the jury hearing the testimony or trial counsel’'s
failure to move for a mistrial following theoart’s striking of the testimony in its entirety.
As aresult, the petitioner’s claim of ineffective assistance of counsel must fail. Furthermore,
since the petitioner was not prejudiced by tt@lnsel’s actions, appellate counsel was not

ineffective in failing to raise this issue on appeal.

11. Trial counsel’s failure to make “proper objections”

Next, the petitioner claims trial counselneéneffective for omitting objections which
resulted in the appellate court reviewing manlyisfappellate claims for “plain error.” Doc.

95, at pp. 178-180. Barrett has not, however, established that he was prejudiced by the

240See Cr. Doc. 326, J.T.Tr. Vol. 4, at pp. 863-889 and 891-ahd;Cr. Doc. 327, J.T.Tr. Vol. 5, at pp. 950-957 and
972-975.
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failure of trial counsel to object to any thfe items which the Teh Circuit reviewed for
plain error.

Specifically, Barrett first argues trial counsel was ineffective for failing to object to
“the prosecution’s violation of Oklahoma state law requirements for nighttime search
warrants.”ld. In considering the merits of this claim, the Tenth Circuit found “there was no
error on the part of the district court, let alone plain errdnited States v. Barre#96 F.3d
1079, 1089 (10 Cir. 2007). Thus, the petitioner can not establish prejudice.

Second, Barrett claims trial counsel was ineffective for failing to object to “the
improper execution of search warrants by federal officers” and “the violation of
Fed.R.Crim.P. 41, because no federal judge or magistrate authorized the search warrant
executed on Mr. Barrett’'s home.” Doc. 95 at p. 178. In rejecting Barrett’'s challenge to the
execution of the search warrants, the Tenth Circuit found it was permissible under Oklahoma
law for the federal law enforcement officers mentioned in the search warrant to be involved
in the execution of the warranBarrett, 496 F.3d, at p. 1090. Additionally, the Tenth
Circuit found the warrant was not federal in charadtérat p. 1091. Therefore, the warrant
was not subject to the requirements of Fed.R.Crim.P. 41. As a result, even if trial counsel
had objected to federal officers being involved in the execution of the warrant, Barrett would
not have prevailed on this claim.

Barrett also argues trial counsel was ineffective in failing to raise various objections
to the indictment. Doc. 95 at p. 178. Agaalthough the Circuit Court reviewed Barrett’s

challenges to the indictment for plain error, the court made clear that there was no error in
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the indictment.Seee.g, Barrett, 496 F.3d at 1093 (“. . . Counts 1 and 2 of the superseding
indictment clearly gave Barrett fair notice of the charges he had to defend against, and
likewise were sufficient to enable him to assert a double jeopardy defenséd. at’);094
(“As for Barrett's second sufficiency-related argument, it is unnecessary for a criminal
defendant charged with a § 924(c) offense tedparately charged with and convicted of the
underlying offense.”); anidl. at 1094-95 (rejectinging?** claim because it did not apply to
defendant’s indictment). Additionally, in rejecting the defendant’s multiplicity argument,
the Tenth Circuit applied the same test to the indictment that would it would have utilized
underde novoreview, i.e., the test established Blockburger v. United State284 U.S.
299, 52 S.Ct. 180, 76 L.Ed. 306 (1932). The Tenth Circuit also rejected “Barrett’s
misjoinder arguments as wholly lacking in merit.” Finally, a previously indicated herein, the
superseding indictment was legally sufficieAs a result, this court finds trial counsel was
not ineffective in failing to make futile objections to the indictment.

Further, Barrett challenges trial counsel’s failure to object to the victim impact
evidence. In reviewing this claim on appeal, the Tenth Circuit found:

.. .. the victim impact testimony now objected to by Barrett was relevant and

properly admitted by the district court to show Eales’ uniqueness as an

individual human being. . .. .. we conde there was no error, let alone plain
error, arising from the admission of this victim impact testimony.

* k k% %

. 1t is clear that the district court did not violate the Federal Rules of
Evidence in admitting the challenged testimony from Kelli Eales.

241Ring v. Arizona536 U.S. 584, 122 S.Ct. 2428, 153 L.Ed.2d 556 (2002).
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Barrett, 496 F.3d, at pp. 1099-1100. Additionally, as to the admission of four photographs
of Trooper Eales, the Circuit Court held “.we are not persuaded that the district court
committed any error, let alone plain error, in admitting these four photogréghhst p.

1101. Given the Tenth Circuit's consideratmrBarrett’'s challenges to the victim impact
evidence, it is clear that a different result would not have been reached even if trial counsel
had interposed objections to the victim impact evidence. As a result, Barrett was not
prejudiced by trial counsel’s lack of objections to this evidence.

Petitioner next challenges trial counsel’s failure to object to “the prosecutor’'s use of
racially motivated strikes in violation @&atson”’?** While the petitioner states “defense
counsel failed to present reasons why the gowent’s purported race-neutral reasons for
peremptory strikes were false and pretextéfdlthe petitioner presents no argument to
support this conclusory statement. Further, the petitioBatsonclaim would have been
rejected even if counsel had madetemporaneous objections to the government'’s
peremptory strikes.See Barrett, 496 F.3d, at 1105-1106. Thus, trial counsel was not
ineffective for failing to raise a frivolous objection.

Petitioner also alleges trial counsel was ineffective for failing to challenge the
constitutionality of the federal death penalty statutes. While the Tenth Circuit referred to the
plain error standard in rejecting the challenges on appeal, it is clear that the same result

would have been reached iktleourt had reviewed the claide novo Specifically, the

24%8atson v. Kentucky}76 U.S. 79, 106 S.Ct. 1712, 90 L.Ed.2d 69 (1986).

2Foc. 95, at p. 179.
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petitioner’s challenge to the federal death penalty statute’s use of non-statutory factors in
aggravation was foreclosed by prior Tenth Circuit precedent, toumited States v.
McCullough 457 F.3d 1150, 1162 (4GCir. 2006). Similarly, the petitioner’s challenge
regarding proportionality review was governed by prior Supreme Court precedent, to-wit:
Pulley v. Harris 465 U.S. 37, 43, 104 S.Ct. 871, 79 L.Ed.2d 29 (1984). Furthermore, even
if trial counsel had argued that the court’s use of “a relaxed standard for the admissibility of
evidence” violatedVoodson v. North Carolind28 U.S. 280, 96 S.Ct. 2978, 49 L.Ed.2d 944
(1976), it is clear this challenge would have not been succeSs#gBarrett, 496 F.3d, at
1109-1110 (“Although the Court iWWoodsonemphasized that it is constitutionally
problematic for a jury in the sentencing phatka capital case to be provided “unguided and
unchecked. . . discretion,” 428 U.S. at 32 S.Ct. 2978, the sentencing phase evidentiary
standard employed by the FDPA clearly does not afford the jury any such unbridled
discretion.”) Finally, the petitioner would have faired no better if trial counsel had
challenged the “impermissibly vague aggravating factdfsince the Tenth Circuit held

“. . .t is clear that § 848's general allance of non-statutory aggravating factors is
constitutionally permissibleBarrett, 496 F.3d, at 1110, and the petitioner makes no attempt

in his motion to vacate to address any particular non-statutory aggravating factor alleged in
his case. Furthermore, the petitioner still does not attempt “to explain how this alleged
deficiency in § 848's sentencing scheme prejudiced th®€id. Therefore, this court finds

trial counsel was not ineffective for failing to raise these arguments.

2poc. 95, at p. 179.
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Next, the petitioner has asserted that celwss ineffective for failing to challenge
“the improper double counting of Mr. Barrett's alleged intent to kill as both a special
circumstance and an aggravating factor.” cD@5, at p. 179. In pecting this claim on
appeal, the Tenth Circuit held “. . Barrett has failed to establish any error, let alone plain
error, resulting from the manner in which tjugy was instructed to utilize the mental
culpability aggravating factor in determining the appropriate sentence with respect to Count
3.” Barrett 496 F.3d, at 1111. As a result, this court finds counsel was not ineffective in
failing to raise this objection.

Finally, the petitioner asserts trial counsel was ineffective for failing to object to “the
Government’s improper failure to give timely discovery of the names of seven prosecution
witnesses called to establish Mr. Barrett's mt® kill.” Doc. 95 at p. 179. To the extent
that the trial in Barrett’'s case did not commence until the jury voir dire begaBarrett,

496 F.3d, at 1115-1117, the government was not required, pursuant to 18 U.S.C. § 3432, to
turn over the names of its witnesses until three days prior to Monday, September 26, 2005.
The government disclosed these witnessesSeptember 19, 2005 or a full week before
Petitioner’s trial actually began. As a result, this court finds counsel was not ineffective in
failing to raise this objection.

Petitioner’'s Challenge to Second Stage of Trial

Petitioner claims that trial counsel acted ineffectively in failing to present mitigating
evidence regarding his dysfunctional childhood and that he suffered from bipolar syndrome

and organic brain damage. Petitioner claims “trial counsel had a duty to retain a mitigation
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specialist to assist in preparation for the pegrzhase” of trial and that trial counsel failed
to consult with experts and/or counter the government’s case. Doc. 95 at p. 186.

In support of this allegation, the petitioner has submitted declarations from three
attorneys who have opined as to the effectiveness of representation provided by trial
counsef*® Each of these declarations are laden with hearsay and contain no citations to the
record of what actually occurred in thiase. The first affidavit is from John Echols
regarding what he felt should have been done after he voluntarily requested permission to
withdraw from the caseSee Petitioner’'s Exhibit No. 34. Despite Mr. Hilfiger's extensive
federal criminal trial experience as well as prior experience trying a federal death penalty
case in the Eastern District of Oklahoma, Mr. Echols states “Mr. Hilfiger was not qualified”
to act as first chair in a federal capital case. Further, it is interesting that Echols, who the
Federal Public Defender represented as being qualified to try this case, claims several
additional things needed to be done to adequately prepare for the second stage of a capital
case. However, based upon his own statemeesg tihings were not done for either of the
two prior state court capital trials which he was responsible for trying.

Mark Hendricksen states:

It was apparent to me after reviewing the trial transcript, the other transcripts

in association with the federal trial, and the investigation that was conducted

by Messrs. Hilfiger and Smith thabthing close to a contgte second stage

investigation was ever conducted. There was effectively no second stage
investigator for Mr. Barrett.

2petitioner also cites to exhibits which have no disdgengelevance to the allegations regarding ineffective
assistance of trial counsel during the second stage of & Petitioner’s Exhibit Nos. 50 and 51.
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Petitioner’s Exhibit No. 29, at p. 1.

Finally, Julia O’Connell submits a declaration containing her “suspicions” and
“impressions” regarding trial counsel as opposdddtual information. Further, without any
knowledge as to what information counsel actually possessed or even when the trial was
scheduled to start, she states “there was refoman adequate second stage investigation.”
Petitioner’s Exhibit No. 67.

Despite the petitioner’s allegations that taalinsel did not secure the services of a
mitigation specialist, the record in this case establishes that counsel did, in fact, retain a
mitigation specialist!® This specialist, Dr. Jeanne $&ell and another psychologist met with
the petitioner in the j&it’ and Dr. Russell updated her information about the defendant and
was prepared to talk about prison life and future dangét®iRetitioner, however, did not
want to present a case in mitigation that centered on sympathy for him or dwell on his family
even though he was apprised by counsel that this could work to his disadvaB&sge.
Government’s Exhibit Nos. 11 and 12. Additionally, as previously discussed herein, defense
counsel met with several of the petitioner's relatives and none of them provided any
information that led counsel to believe the petitioner suffered from a significant mental health
condition.Id. Petitioner was cooperative, helpful and communicative with counsel. He was

well behaved in trial and had a claanderstanding of the proceedingl. While the

248566 CIA Voucher No. 06022A000004.
247See Government Exhibit No. 5.

284, see alspletter from Roger Hilfiger attached to the CJA Voucher.
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petitioner has produced documents and declaratgtablishing that his family is genetically
predisposed to mental illness, he has not shitzat this information was ever shared with
trial counsel or that there were any documents in the files delivered to trial counsel that
would have suggested a need to investigaedssibility of mental illness. Trial counsel
have no memory of having received the report from Bill Sharp which the petitioner now
claims should have informed trial counsel of the need to investigate the petitioner's mental
health. Id. Petitioner has not presented any evidence to show counsel were ever provided
this specific information. In fact, although@® had boxes of files delivered to Mr. Hilfiger,
according to the declaration by Steve Leedigadt one box of OIDS'’ files remained in his
office.?*® Since counsel did not know of facts that should have alerted them to the need to
conduct a mental health examination, their failure to investigate this issue further can not be
considered deficientSee Alcala v. Woodford334 F.3d 862, 893 {Cir. 2003).
The reasonableness of counsel’s actions may be determined or substantially
influenced by the defendant’s own statements or actions. Counsel’s actions
are usually based, quite properly, on informed strategic choices made by the
defendant and on information supplied by the defendant.
Strickland 466 U.S. at 691, 104 S.Ct. at 2066. Thus, competent counsel would choose to
omit investigation of areas which they hadbasis to suggest woulgk fruitful and focus
on areas they knew would be important at trial.

Even assuming Petitioner’s allegations that trial counsel provided ineffective

assistance in the second stage were truegdhig finds the petitioner has failed to establish

249Petitioner’s Exhibit No. 111.
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prejudice. Specifically, defense counsel presented testimony during the second stage to
establish that the defendant was a valuable member of his family and community who had
been treated unfairly by the government. Defense counsel made a strategic decision not to
focus on Barrett’s history of drug abuse because they felt it would not be well received by
the jury. See Government’s Exhibit Nos. 11 and 12.

As aresult, counsel presented evidence that the defendant had already been punished
for the death of Trooper Eales and the shooting of Trooper Hamilton and that the defendant
had no prior felony convictiorts? Additionally, counsel presented evidence from the
defendant’s case managéat the Oklahoma Department of Corrections to establish that the
defendant was being treated differently thanatimaates with the same security level based
on a decision from top management. According to the testimony, as a result of the
administrative notice, the defendant would not be able to receive the normal good time
credits allowed other inmates and he would be locked down at the Oklahoma State
Penitentiary (a maximum security prison) twenty-three hours &#tiakhe evidence also
established the defendant had not engaged in any acts of misconduct while in prison and that
he was considered moderately likely to succeed if provided with substance abuse

treatment®

2%y, Doc. 352, J.T.Tr. Vol. 24, at pp. 4715-4782.

21y Doc. 352, J.T.7Tr. Vol. 24, at pp. 4794-4877.
252cr. Doc. 352, J.T.Tr. Vol. 24, at pp. 4823-4827.

253y, Doc. 352, J.T.7Tr. Vol. 24, at pp. 4828 and 4840-4843.
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Counsel also presented evidence from several of the defendant’s friends and relatives
that gave the jury some insight into his upging. Basically, Kathy Trotter, the defendant’s
cousin, testified that she grew up with the defendant. While she moved away from the
community when she was a senior in highcst, Ms. Trotter testified she moved back and
had been a process server for sixteen years and, therefore, she was very familiar with what
happened in her community. Ms. Trotter téstifShe never knew of any violent actions on
the part of the defendant, prior to September 1999, other than rumors about his marriage to
Abby Stites. Ms. Trotter also testified that everyone in the defendant’'s family grew up
around and always had guiis.

The defendant’s brother, Steven Barrett, testified that the defendant is seven (7) years
older than him and that they have anoth@ther, Richard, whes two (2) years younger
than the defendant. He also testified that his parents were divorced when he was
approximately two years old and moved to Sallisaw when he was four years old. Further,
he testified that the defendamés not a violent person; rathée was just anti-social and
preferred to be by himself. Steven admitted that the defendant had smoked marijuana when
he was younger; but he was not aware of the defendant using any othérdrugs.

Roger Crawford, the defendant’s uncle and neighbor, testified that the defendant was
a good neighbor who could always be counted upon if his uncle ever needed anything.

Crawford testified he never felt threatenedhwy defendant and that he had been over to the

2%y, Doc. 352, J.T.Tr. Vol. 24, at pp. 4783-4793.

25%¢r. Doc. 353, J.T.Tr. Vol. 25, at pp. 5030-5051.
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defendant’'s when the defendant overhauledngme for him. He indicated Barrett was a

good hardworking mechanic and a good framer, carpenter. While Crawford said he might
have suspected the defendant used drugs, he had no personal knowledge that the defendant
had ever used drugs. Finally, Crawford testified that Barrett was “a good person,” who had

a good relationship with his séif.

Craig and Clyde Edgmon also indicated the defendant was a good neighbor and that
they had never known him to be violent or make any kind of threats to anyone. Further, they
testified Barrett was a good mechanic and thalki¢h@ lot of mechanical work for them for
small sums of money and/or for fr&é.

The defendant’s mother, Gelene Dotson, advised the jury that she lived in lllinois and
New Jersey with her husband and three sons until she left her husband, Ernie Barrett, and
moved back with her sons to Oklahoma. She testified the defendant was 12 years old when
she moved back to Oklahoma and that he went to school in Sallisaw. She indicated the
defendant was an average boy, but he was always hyper. She also testified Barrett moved
back to Indiana and lived with his dad for a year when he was if'the8e and then he
came back to Oklahoma and lived with her. When the defendant was 16 he quit school, after
a disagreement with the superintendent over the length of his hair. Once he quit school,
Dotson indicated that the defendant went to work at Blue Ribbon Downs caring for horses

for about a year. After he turned 18, the defendant left home to work pipeline and oil rigs

258¢r. Doc. 353, J.T.7r. Vol. 25, at pp. 5052-5070.

2Tcr. Doc. 352, J.T.Tr. Vol. 24, at pp. 4920-4927 and 4929-4939.
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in Western Oklahoma. While working pipelines in Idaho, the defendant came back to
Sallisaw around 1980 and married Abby Stites. Dotson testified the defendant had a stormy
relationship with his wife indicating, howeveratlthere arguments were verbal not physical.

After about 13 years of marriage, the defendant and his wife got a divorce. At the time of
the divorce, Dotson stated the defendant worked out of town all week and would come and
stay at her house with her on the weekends. Shortly thereafter, in about 1994, the defendant
began building his cabin next door to her houSetson denied ever seeing the defendant

use drugs. The defendant ate his meals and took showers at Dotson’s house. Dotson also
told the jury that the defendant seemed calmer since the incident and that he knew he had
made a wrong decision on the night of the shooting and if he could he would do it differently.
Finally, Dotson advised the jury that although she had disagreements with the defendant over
the years, he never touched her physically and she never feared that h&%wvould.

Abby Stites, the defendant’s ex-wife and mother of his son Toby, testified that she
was married to the defendant for 14 years. During the marriage, Stites admitted that the
couple often engaged in mutual physical combat. Stites indicated, however, weapons were
never used. Stites further testified that she often observed the defendant boasting of a
willingness to use violence, but she had never seen him act on those threats. Finally, Stites

mentioned the fact that she had participated in an effort to have Barrett committed to a

258y Doc. 353, J.T.Tr. Vol. 25, at pp. 5071-5105.
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hospital in 1986, because she felelike needed “mental help® Following her divorce
from the defendant, she testified they shared joint custody of theit®son.

Ernest Barrett, the defendant’s father, also testified conceding that he did not have a
close relationship with his son until after this incident. Mr. Barrett testified that he visits with
his son by phone, letter and that he had visited him every other week when he was in the
county jail. Further, Mr. Barrett stated that he never knew the defendant to be violent
towards anyone. Moreover, Mr. Barrett advised the jury that the defendant was sorry for
what had happened and that the defendant neakly intentionally shot anybody; rather, all
he ever saw was a headlight Finally, Doris Barrett, the defendant’s step-mother testified.
She claimed that she had developed a very close relationship with the defendant following
the shooting incident. She testified she céwethe defendant like her own son; that she was
very concerned about him; and she intended to maintain her relationship wii him.

Trial counsel tried to persuade the defendant to testify during the second stage, but
despite not having been in the courtroom to hear the evidence prior counsel John Echols,
through the defendant’s step-mother, convinced the defendant that he should noBestify.
computer disk of telephone calls from Muskogee County Jail attached to Cr. Doc. 265. In

this court’s opinion, this decision had a negatffect on the jury who had witnessed the

259AIthough Stites claimed the defendant needed “mentp|’records introduced by the defendant from the

Oklahoma Department of Corrections indezhthe defendant was inpatient at East&fate Hospital for drug treatment in 1987.
See alspCr. Doc. 352, J.T.Tr. Vol. 24, at pp. 4830-4831.

280y Doc. 352, J.T.7r. Vol. 24, at pp. 4877-4920.

281cr Doc. 353, J.T.TT. Vol. 25, at pp. 5105-5119.

262cr. Doc. 353, J.T.Tr. Vol. 25, at pp. 5119-5125.
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defendant display absolutely no remorse by jumping out of his seat and verbally attacking
the prosecutor during closing arguments and then requesting to be removed from the
courtroom. While the defense case was not ultimately successful, this court agrees with the
government that, it was clearly persuasive. After hearing the evidence and observing the
defendant’s own conduct, the jury unanimgudeund that the defendant was not likely to
commit future acts of violence. Cr. Doc. 258. Furthermore, the jury unanimously found the
following mitigating factors: 1) the defendant, at the time of the incident, had no prior felony
convictions; 2) the defendant was a father; 3) the defendant was a loved son and stepson; and
4) the defendant’s death will impact his child, family and friendis. A majority of the

jurors also found the defendant was a good neighbor and fieknddditionally, five jurors

found that the defendant had accepted responsibility for Eales’s death from his prior
conviction and that he had been punished and convicted for that dédatFkinally, two

jurors found as mitigating factors that the defendant did not constitute a future danger to
society. Id.

To the extent the petitioner now argues his counsel should have presented evidence
that he was mentally ill and came from a dysfunctional family, he simply can not show that
such evidence would have led to a more falte outcome. Many of the records contained
within the petitioner’s medical records could have been used by the government to totally
negate the jury’s findings that the petitioner was a loved son and stepson, a good neighbor
and friend, or a person whose death would have an impact on his family and friends. While

the petitioner may have obtained a diagnosis of bipolar syndrome, post-traumatic stress
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disorder and organic brain damage in 2009, the medical records which he has submitted
establish that medical professionals who saw him much closer to the murder observed that
the petitioner was a dangerous and assaultivg addict. Forinstance, on October 8, 1986,
Abby Barrett, the Petitioner's ex-wife, executed a sworn statement in which she stated, in
part:

Kenny Barrett has sexually abused mehhs threatened to kill me, he has

threatened to kill himself. He has came and kidnapped my son, . ... He has

come in my house sliced up all my furniture, before he took everything and

burned it in the front yard. Kenny isvary dangerous person to himself and

others. He is abusing drugs, . . ..
Government Exhibit No. 13. The medical document prepared by the staff at Eastern State
Hospital that same day describes the petititias having no neurological impairment and
the petitioner denies he has had any hepdligs. Government Exhibit No. 15. Another
document indicates the petitioner did not follow thru with his psychiatric regimen following
a prior suicide attempt and that the petitioner had a history of drug abuse. Government
Exhibit No. 16. The discharge summary nine days later, indicates, in part:

Patient and his ex-wife are not getting along; ex-wife reports he sexually and

physically assaulted her, not knowing if charges would be filed or not, and the

mother of the patient petitioned for a commitment for treatment of the patient.

.. .. Patient has been abusing diffel@ntls of drugs since the age of 16, and
admitted taking marijuana and downers.

* k k% %

PROGNOSIS: Guarded, because of the unpredictability of his behavior,
depending on the circumstances and depending on whether or not he is taking
drugs at the time.

Government’'s Exhibit No. 16.
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A report explaining the denial of a socsacurity claim decided a few months after
the petitioner’s stay at Eastern State hospital summarized the petitioner’'s medical records as
far back as 1980, concluding that the petitioner showed “no signs of a severe mental illness”
and was able most of the time “to think clearly and carry out normal activities.”
Government’s Exhibit No. 20.

In January of 1995, the petitioner was broughihe emergency room of the Sequoyah
Memorial Hospital in an agitated state by his mother. He was treated with Haldol and
received a provisional bi-polar diagnosis. v@mment’'s Exhibit 19. Three days later,
however, the petitioner was discharged with a final diagnosis of organic effective disorder,
polysubstance abuse, amphetamine dependence, urine drug screen positive for cannabis and
marital conflicts. Government’s Exhibit 18. According to the medical records, the petitioner
reported “that he got into an argument witk Wwife and he was afraid that he was going to
lose his temper and so he decided that he would leave home for a little while, come here and
cool himself down.”Id. Additionally, the treating doctor indicated that the petitioner

did not appear anxious or depressedetitioner reported that he was feeling

calm, denying any suicidal/homicidakidtions, denying any auditory or visual

hallucinations. Thought process was not paranoid or delusional. Patient’s

memory was intact in all three spheres. He had good attention and

concentration span. . . . .

Id. Finally, at the time of the murder, a blood test established that the petitioner had used
amphetamines and marijuana. Government’s Exhibit No. 17.

As the government points out, “Barrett’s records demonstrate that his entire mental

health history was inextricably tied to his use of illegal drugs.” Doc. 175, at p. 149. As
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previously indicated, the petitioner’s trial counsel did not believe the jury would be
sympathetic to the petitioner’s drug téf8and the petitioner has failed to establish that the
introduction of this evidence would not have been more negative than positive. To the extent
that this evidence would have shown the petitioner was drug-dependent and violent towards
his own family, this evidence would have strengthened the government’s argument that he
was a future danger to society.

Moreover, while the petitioner goes to great links to establish that many of his
relatives suffered hardships or the effects of mental iliness, he fails to establish any nexus
between the suffering of his relatives and any viable theory of mitigation. Evidence that the
petitioner had suffered a dysfunctional upbringing at the hands of mentally ill relatives could
have also convinced the jury not only that the petitioner was a future danger but also that his
family was too dysfunctional to have cared about him.

Finally, if the petitioner had introduced the evidence now offered, the government
would have been able to introduce evidence from their mental health expert, which trial
counsel was aware of, that would have portrayed the petitioner as a psyclga.

Doc. 238. Thus, this court finds the omiteaddence could only have been submitted as an
alternative theory to the mitigation case actually developed by trial counsel. Accordingly,
this court finds the attack on trial counsedtsategy is based entiyeupon the benefits of
hindsight and, therefore, is ipropriate. Petitioner has completely failed to establish he was

prejudiced by the omission of evidence regarding his alleged mental iliness.

263Government's Exhibit Nos. 11 and 12.
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Furthermore, if the defendant had called an expert to testify about his alleged mental
deficiencies, the government would have countered that testimony with their own expert.
See Cr. Doc. 237. Just from the portion of the psychological report submitted to defense
counsel, they had to have been concerned about Dr. Price potentially testifying that the
defendant was a psychopaBee Cr. Doc. 238. Moreover, since Dr. Russell had conducted
and updated her risk assessment of the defendant, counsel made a tactical decision after
consulting with Dr. Russell “that a mitigation expert would be more detrimental than
advantageous® to the defendant.

B. Ineffectiveness of Appellate Counsel

Having found no merit to the allegations afffective assistance of trial counsel, this
court finds no merit to those same claims raised as ineffective assistance of appellate counsel
for failure to raise those issues on appeal. Accordingly, this claim is denied.

XIV. CUMULATIVE EFFECT OF ERRORS

Petitioner alleges in his nineteenth ground for relief that the cumulative effect of the
errors involved in his case “violated his rights to a fair trial, trial by jury, due process,
effective assistance of counsel, presentation of a defense, a reliable determination of guiltand
penalty, and fundamental fairness” and, therefore, his conviction and sentence must be
vacated. In considering cumulative error, the Tenth Circuit has indicated a reviewing court
should conduct the same inquiry as for individual errors — were the defendant’s substantial

rights affected; with the focus being on “the underlying fairness of the ttillited States

264See letter of Roger Hilfiger attached to CJA voucher # 060224000004.
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v. Woods207 F.3d 1222, 1237 ({1@ir. 2000). Having reviewed the entire record in this
case, this court finds the petitioner ultimately received a fundamentally fair trial. Simply
because the federal jury’s sentence was different from the previous state court trials on
different charges does not establish that Petitioner was denied a fair trial. Accordingly, this
claim is also denied.

XV. EVIDENTIARY HEARING

In his request for relief (Doc. 95 at pp. 400-401), the petitioner requests leave to
conduct discovery and asks for an evidentiary hearing to resolve any factual disputes. As the
disposition of the petitioner's Motion does not require reference to any materials beyond
those that are available and currently befoeectburt, this court finds that: 1) the petitioner
has failed to establish good cause to conduct discovery herein; and, 2) an evidentiary hearing
IS not necessary to resolve the issues raised in the petitioner's Motion to Vacate.
Accordingly, the petitioner’s request for an evidentiary hearing is denied.

CONCLUSION

For the reasons stated herein, the petitioner’'s Motion to Vacate, Set Aside, or Correct
a Sentence, pursuant to 28 U.S.C. § 2255, is hereby denied. Furthermore, this court finds the
petitioner has failed to make a “substantial showing” of the denial of any constitutional
rights. 28 U.S. § 2253(c)(2). Therefore, pursuantto Rule 11 of the Rules Governing Section
2255 Proceedings, this court hereby declines to issue a certificate of appealability.

Finally, based upon the findings herein, this court hereby denies petitioner's motion

to vacate or modify protective orders and request for hearing (Doc. 184), petitioner’s motion
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for leave to conduct discovery (Doc. 186), and petitioner’'s motion for reconsideration of
court’s order of June 20, 2012 (Doc. 212).

It is so ordered on this__16th day of August, 2012.

mes H. Payne
nited States District Judge
Eastern District of Oklahoma
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