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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF OKLAHOMA

REBECCA GORE,
Plaintiff,

V. Case No. CI\V09-340-SPS

MICHAEL J. ASTRUE,

Commissioner of the Social
Security Administration,

Defendant.
OPINION AND ORDER
The claimant Rebecca Gorequests judicial review of a denial of benefits by the
Commissioner of the Social Security Administratiomguant to 42 U.S.C. 8§ 405(gThe
claimant appeals the Commissioner’'s decision andtastteat the Administrative Law
Judge (“ALJ") erred in determininghe was not disabled. As discussed below, the
decision of the Commission& herebyREVERSED and the case REMANDED to the
ALJ for further proceedings.
Social Security Law and Standard of Review
Disability under the Social Security Act is defined as the ‘iinglio engage in
any substantial gainful activity by reason of any medically raet@ble physical or
mental impairment[.]” 42J.S.C. 8§ 423(d)(1)(A). A claimant is disabled under the Social
Security Act “only if his physical or mental impairment or impaintseare of such
severity that he is not only unable to do his previous workchaonhot, considering his

age, education, and work experience, engage in any other kindstéustial gainful work
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which exists in the national economy/[l[l. § 423 (d)(2)(A). Social security regulations
implement a fivestep sequential process to evaluate a disability clsan20 C.F.R. 88
404.120, 416.920.

Section 405(g) limits the scope of judicial review of the Cassianer’s decision
to two inquiries: whether the decision was supported by suiztavidence and whether
correct legal standards were appli€ee Hawkins v. Chater, 113 F.3d1162, 1164 (10th
Cir. 1997). Substantial evidence is “more than a mere scintililaeans such relevant
evidence as a reasonable mind might accept as adequate tot supgmnclusion.”
Richardson v. Perales, 402 U.S. 389, 401 (1971guoting Consolidated Edison Co. v.
NLRB, 305 U.S. 197, 229 (1938)e also Clifton v. Chater, 79 F.3d 1007, 1009 (10th
Cir. 1996). The Court may not reweigh the evidence or substituthsitretion for the
Commissioner’s. See Casias v. Secretary of Health & Human Services, 933 F.2d 799,
800 (10th Cir. 1991). But the Court must review the record as a waote “[tlhe

substantiality of evidence must take into account whatevérerrecord fairly detracts

! Step one requires the claimant to establishdtais not engaged in substantial gainful
activity. Step two requirethe claimant to establish she has a medically seugvairment (or
combination of impairments) that significantigmits herability to do basic work activities. If the
claimantis engaged in sulmsntial gainful activity, or hemmpairmentis not medically severe,
disability benefits are denied. e does have a medically severe impairment, it is measured at
step three against the listed impairments in 20 C.F.R. Part 404, Subpt. P, App. 1. Ifrthetcla
has a listed (or “medically equivalent”) impairmestg is regarded as disabled and awarded
benefitswithout further inquiry. Otherwise, the evaluation proceeds to step four, where the
claimant must showhat $e lacks the residual functional capacity (RFC) to returnetqohst
relevant work. At step five, the burden shifts to the Commissioner to sterer igh significant
work in the national economy that the claimaanh perform, givenher age, education, work
experience and RFC. Disability benefits are denied if hienant can return to any of her past
relevant work or if helRFC does not preclude alternative woflee generally Williams v.
Bowen, 844 F.2d 748, 750-51 (10th Cir. 1988).
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from its weight.”Universal Camera Corp. v. NLRB, 340 U.S. 474, 4881951);see also
Casias, 933 F.2d at 8001.
Claimant’s Background

The claimant was born oWlarch 31, 1976and wasthirty-two yearsold at the
time of the administrative hearingshe has an eighth grade educatemdhas workecdhs
a nurse’s aide, cook, cashier, asphalt worker, and fast food Wdrk@®2). The claimant
alleges thatshe hasbeen unable to work sindéovember 20, 20Q0%ecause opsychosis,
bipolar disorder, and back problems (Tr. 113)

Procedural History

On September 28, 2006he claimantapplied fordisability insurance benefits
under Title Il of the SociaSecurity Act, 42 U.S.C. 88 4034, andfor supplemental
securityincome payments under Title XVI of the Social Security Act, 42 U.§8C1381
85. Her applications were deniedALJ Osly F. Deramusietermined thathe claimant
was not disabledhia written opiniondatedMay 15, 2009 The Appeals Council denied
review, so the ALJ’swritten opinion represents the Commissioner’s final decision for
purposes of this appeal. 20 C.F.R. 88 404.981, 416.1481.

Decision of the Administrative Law Judge

The ALJ madéhis decision at stefwo of the sequential evaluatiotde foundthat
the claimantdid havemedrcally determinable impairments that could reasonably cause
her symptomsi. e., affective mood disorder, history of methamphetamine abuse, back
pain, and hepatitis CTr. 12), but that suchimpairmentswere not severélr. 12). The

ALJ concluded that the claimantasthusnot disabled (Tr17).
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Review

The claimantchallengeshe ALJ’'s step two findinghat none of &rimpairments
are severe. She argueghatthe ALJerred in particular(i) by focusingon her lack of
significant mental health treatmemrtnd (ii) by failing to properly analyze the medical
evidence related to her mental health impairments. Bectdne ALJ did fail to properly
analyze the evidence of the claimant’s mental impairments,dh@arissioner’s decision
must be reversed and the case remanded to the ALJ for further prgseedin

The medical evidence reveals that the claimant was admittédvédve and
Twelve in Tulsa, Oklahoma for detoxification related to methla@tamine abuse on
August 29, 2006 (Tr. 205). On that date, the claimant’'s Level ottiming (LOF)
score was established at 23 (Tr. 203). Apparently, at pomeprior to her admissn to
Twelve and Twelve, claimant attempted to commit suicide (19).19n September 5,
2006, claimant was prescribed Risperdal and Trazadone for herec@uditory and
visual hallucinations.

The claimant then began receiving mental health tredtireen the Mental Health
and Substance Abuse Centers of Southern Oklahoma (MHS&ES¢ptember 27, 2006
(Tr. 230). At that time, claimant again reported having delusems hallucinations with
problems related to, inter alia, concentration, judgment, depressital anxiety, and
conflict (Tr. 23637). She reported that her auditory hallucinations preceded her drug
use, but that her visual hallucinations were associated withudre (Tr. 239). Her LOF
at that time was a 55 (Tr. 243). Claimant reported to MHSASO fontesdton October

25, 2006, at which time she reported that she has “difficulty gettorgy with employers
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and coworkers” and was experiencing “slightly increased dsiprés(Tr. 244). The
counselor noted that claimant’'s “symptoms appear presstifyjng diagnosis, [but]
significant progress in therapy may be difficult and slow dueligmtts incentives to
maintain being sick” (Tr. 244).

In addition, the claimant was evaluated by two state physici&irst, Dr. Patrick
Turnock, Ph.D. examined claimardn April 7, 2007and found thashe suffers from
schizoaffective disorder (Tr. 255). He wrote that claimant hatl gréor difficulty
holding a job because of conflict at the workplace (Tr. 253), artdh@nthought that
“[c]ontinued mental health treatment . . . is highly recommendefthe claimant].” Dr.
Turnock also expressed that the claimant’s mood and demdanng examination did
not coincide with claimant'seported symptoms, but could not pinpoint an explanation
for the discrepancies (Tr. 255). On May 2, 2007, Dr. Cox also concludedldmant
suffered from schizoaffective disorder, and found that she had moteriéations in the
areas of social functioning and maintaining concentratiorsiggence or pace (T277).
He also performed a Mental Residual Functional Capacity AsseesgRFC) and opined
that claimant was markedly limited in the ability to underdfaemember, and carry out
detailed instructions and moderately limited in the folfgyvareas: i) ability to carry out
short and simple instructions; ii) sustain an ordinary routiiteout special supervision;
iif) ability to make simple workelated decisions; iv) ability to work in coordination with
or proximity to others without being distracted by them; v)itgdio complete a normal
workday and workweek without interruptions from psychologically based symptoms; v

ability to interact appropriately with the general public) wbility to accept instructions
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and respond appropriately to criticism from supervisors) aibility to get along with
coworkers or peers without distracting them or exhibiting behalvextremes; antk)
ability to respond appropriately to changes in the work getlin 28182).

A claimant has the burden of proof at step two of the sequensiblseto show
that she has an impairment severe enough to interfere with thg tbiwork. Bowen v.
Yuckert, 482 U.S. 137 (1987)This determination “is based on medical factors aland,
‘does not include consideration of such vocational factors as dgeateon, and work
experience.” Langley v. Barnhart, 373 F.3d 1116, 1123 (10th Cir. 2004joting
Williams v. Bowen, 844 F.2d748, 750 (10th Cir. 1988). Although a claimant “must show
more than the mere presence of a condition or ailmentfihkle v. Apfel, 132 F.3d
1349, 1352 (10th Cir. 1997), the claimant's st@p burden only requires a “de
minimis” showing of impairment.Hawkins v. Chater, 113 F.3d 1162, 1169 (10th Cir.
1997), citing Williams, 844 F.2d at 751. A finding of neseverity may be made only
when the medical evidence establishes a slight abnornwality combination of slight
abnormalities which would not have any more than a minimal efie@n individual’s
ability to work. Hinkle, 132 F.3d at 1352.

The ALJ relied in part on the lack of significant mental healthrireat during the
relevant time frame to discard of claimant’s allegedly severeahkaalth impairments
However, there is no requirement that claimant ob&aaymental health treatment, let
alonesignificant mental health treatment, in order to find that a claimant has a severe
mental impairment. See Fleetwood v. Barnhart, 211 Fed. Appx.736, 739 (10th Cir.

2007) (“[W]e have found no case authority requiring [a claimantplitain medical
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treatment from [a specialist in the mental health profession] befioAd d can find that
she has a severe mental impairment.”).

The ALJ alsofailed toadequately discuss portionEthe relevant evidence related
to claimant’s mental health impairments. For instance, theféludd that the claimant
had no limitations in the area of activities of daily liviraply mild limitations in the
areas of sociafunctioning and concentration, persistence or pace, and nodepisd
decompensation (Tr. 14)n so finding, the ALJ appears to have relied on theiopiof
examining physician Dr.Turnock and expressly disregarded the findings of -non
examining physian Dr. Cox. The ALJstatedthat he disagreed with the findings of Dr.
Cox, but failed to adequately explaumy he disagreed with Dr. Cox’s findings. Further,
the ALJ alludes to a finding thddr. Cox’s findings were somehow inconsistent with
Turnock’s findingswithout explaininghow the opinions differedwhich is notable
espeially in light of the fact that botlphysicianssimilarly concluded that claimant
suffered from schizoaffective disorder (Tr. 255, 26%pe, e.g., Confere v. Astrue, 235
Fed. Appx. 701, 703 (10th Cir. 2007) (“The ALJ mentions Dr. Heikdes assessment
during his discussion of the evidence . . . but he does not sthteetisarejecting any part
of it and gives no indication as to why he would disregard [thatgfleDr. Heinbecker’'s
conclusion that [was inconsistent with the ALJ’s Rifg@ermination]. ... The ALJ could
not have accepted and incorporated the opinions of the ggteyaphysicians into his
RFC because his RFC directly conflicts with [their] assessifi¢unpublished opinion].

Further, the ALJ failed to discuss Dr. Cox’s findings with respeatldimant’s

functional limitations (Tr. 277). Dr. Cox found that claimant had mihitAtions in
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activities of daily living, moderate difficulties in maintaagi social functioning and
concentration, persistegoor pace, and no episodes of decompensation (Tr. 277). These
are theonly findings in the record related to claimant's mental headtated functional
limitations. Dr. Cox also performed a MahResidual Functional Capacity Assessment,
which was improperly ignored by the ALih which he found thatlaimant had marked
limitations in two of twenty categories, moderate limitations inencategories, and no
limitations in nine categories (Tr. 2&R). Soc. Sec. Rul. 96p, 1996 WL 374180, at *4
(“[T]he [ALJ] . . . must consider and evaluate any assessofeahe individual's RFC by

a State agency medical or psychological consultant andhiey ptogram physicians and
psychologists. . . . RFC assessments by State agency medigadycnological
consultants or other program physicians or psychologists are toormmdered and
addresse in the decision as medical opinions from nonexamining ssw@iseut what the
individual can still do despite his or her impairment(s).”).

It was error for the ALJ to use only those portions of thelioa records that
supported Is determination that the claimant’'s depression was not seSeed¢lamlin v.
Barnhart, 365 F.3d 1208, 1215 (10th Cir. 2004) (noting that ALJ may not “pick and
choose among medical reports, using portions of evid@voeable to his position while
ignoring other evidence.”)¢iting Switzer v. Heckler, 742 F.2d 382, 3886 (7th Cir.
1984) (“[The] report is uncontradicted and the Secretary’s attemptsé only the
portions favorable to her position, while ignoring other gaid improper.”) [citations
omitted]. See also Clifton v. Chater, 79 F.3d 1007, 1010 (10th Cir. 1996) (“[IJn addition

to discussing the evidence supporting his decision, the #&d must discuss the
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uncontroverted evidence he chooses not to rely upon, as wetjrafscantly probatie
evidence he rejects.”§jting Vincent ex rel. Vincent v. Heckler, 739 F.2d 1393, 13995
(9th Cir. 1984).

Because the ALJ failed to properly analyze the evidence ofldimaant’s mental
impairments, thelecision ofCommissionemustbe reversed and the case remanded to
the ALJ for properanalysis If on remandhe ALJfinds thatthe claimantdoes have
severe impairmenthe should agssherRFCanddetermine what workhecan perform
if any, anddecide ultimately whetheshe is disaled.

Conclusion

In summary, theCourt findsthat correct legal standards were not apphgdhe
ALJ, and the decision of the Commissioner is therefore not supportedhsyastial
evidence Accordingly, the decision of the Commissioner is heffBYERSED and the
case REMANDED for further proceedings consistent herewith.

DATED this 31stday of March, 201.

'g teven P. Shredér
United States Magistrate Judge
Eastern District of Oklahoma



