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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF OKLAHOMA

RUTH A. WOODALL ,
Plaintiff,

V. Case No. CI\VV10-047-SPS

MICHAEL J. ASTRUE,

Commissioner of the Social
Security Administration,

N N N N N N N N N N N

Defendant.

OPINION AND ORDER

The claimant Ruth A. Woodall requests judicial revipwsuant to 42
U.S.C. 8 405(g) of the decision of the Commissioner of the aSoSecurity
Administration (“Commissioner”) denying her application for &kts under the Social
Security Act. The claimant appeals the decision of the Conunessand asserts that the
Administrative Law Judge (“ALJ”) erred in determining she wasdisabled. For the
reasons discussed below, the Commissioner’'s decision isyhREYERSED and the
case REMANDED for furtherrmpceedings.
Social Security Law and Standard of Review
Disability under the Social Security Act is defined as the “iftgthib engage in
any substantial gainful activity by reason of any medicallerd&nable physical or
mental impairment[.]” 42 U.S.C. £23(d)(1)(A). A claimant is disabled under the Social
Security Act “only if his physical or mental impairment or impaints are of such

severity that he is not only unable to do his previous workchaonhot, considering his
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age, education, and work experience, engage in any other kinbiststial gainful work
which exists in the national economy[lQ. § 423 (d)(2)(A). Social security regulations
implement a fivestep sequential process to evaluate a disability clgan20 C.F.R. 88§
404.1520, 41620."

Section 405(g) limits the scope of judicial review of the Cassianer’s decision
to two inquiries: whether the decision was supported by sutiztavidence and whether
correct legal standards were appli€gke Hawkins v. Chater, 113 F.3d 1162, 146(10th
Cir. 1997). Substantial evidence is “more than a mere scintilla. It meacts ielevant
evidence as a reasonable mind might accept as adequate tot smpganclusion.”
Richardson v. Perales, 402 U.S. 389, 401 (1971guoting Consolidated Edison Co. v.
NLRB, 305 U.S. 197, 229 (1938)see also Clifton v. Chater, 79 F.3d 1007, 1009 (10th
Cir. 1996). The Court may not reweigh the evidence or substituthsitretion for the
Commissioner’s. See Casias v. Secretary of Health & Human Services, 933 F.2d 799,
800 (10th Cir. 1991). But the Court must review the record as a waote “[tlhe

substantiality of the evidence must take into actadnatever in the record fairly detracts

! Step one requires the claimantestablish thashe is not engaged in substangainful
activity. Step two requirethe claimanto establish thashe has a medically severe impairment
(or combination of impairmentshat significantly limits heability to do basic work activitie$t
the claimantis engaged in substantial gainful activity, or her impairmgnbt medically severe,
disability benefits are denied. If skdees have a medically severe impairment, it is measured at
step three against the listed impairments in 20 C.F.R4R4rtS3ibpt. P,App. 1. If theclaimant
has alisted (or “medically eqivalent”) impairment, Be is regarded adisabledand awarded
benefitswithout further inquiry.Otherwise,the evaluation proceeds to step four, where the
claimant musshowthat she lacks the residual functional capacity (RFCetorm to ler past
relevant work. At step five, the burden shifts to @@mmissioneto showthereis significant
work in the national economy that the claimaan perform, given her age, education, work
experienceand RFC Disability benefits are deniaflthe claimant can return to any of her past
relevant work or if her RFQoes not preclude alternative worgee generally Williams v.
Bowen, 844 F.2d 748, 750-51 (10th Cir. 1988).
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from its weight.”Universal Camera Corp. v. NLRB, 340 U.S. 474, 488 (1951%e also
Casias, 933 F.2d at 8001.
Claimant’s Background

The claimant was born on December 7, 1%61d wadorty-eightyears oldat the
time of the most recent administrative hearide has awelfth grade educatioandhas
worked as a licensed practical nurse. The claimant aliegesity to work sinceJuly
30, 2003due tofiboromyalgia rheumatoid arthritis, and rigfdot problems (Tr73).

Procedural History

The claimant applied for disability insurance benefits undie T of the Social
Security Act, 42 U.S.C. 88 40434, and for supplemental security income payments
under Title XVI of the Social Security Act, 42 U.S.C. 88 18%] on December 10,
1997 ALJ Michael A. Kirkpatrick conducted an administrative fivega and foundhat
the claimant was not disabled. The claimant appealéddis Court whichreversed the
Commissioner’s decision in Case No. GV-421-FHS-SPSand remanded the case to
the ALJ for further proceedingsThe ALJ conducted another administrative hearing and
onceagain foundthat theclaimant was not disabled danuary 14, 2010The Appeals
Council denied review, sthe January 14, 2010 opinion by tAéJ is the final decision
of theCommissionefor purposes of this appedatee 20 C.F.R. 88 404.981, 416.1481.

Decision of the Administrative Law Judge

The ALJ made his decision at steygefof the sequential evaluatiotde found that

the claimant had the residual functional capacity (“RFC"padformthe full range of

sedentary worki. e., she could lificarry no more than ten pounds occasionally and five
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pounds frequently; stahslalk for at least two hours total during an etglour workday;
and sit for at least six hours total during an eilybiir workay (Tr. 243). The ALJ
concluded that although the claimaatuld not retirn to her past relevant workyes was
neverthelessot disabled according to “the gridg,”e.,, Rule 201.21 of the Medical
Vocational Guidelines

Review

The claimant contends that the ALJ erréyl:by failing to properly evaluate the
opinion of her treatingphysician;(ii) by relying on the grids at step five to find that she
was disabled;iif) by failing to properly analyzber owncredibility; and (iv) by failing
to include allof herlimitations in her RFC Because the ALJ did fail to properly apply
the grids at step five, the decision of the Commissioner must besedvand the case
remanded to the ALJ for further proceedings.

The claimant contended imer previous appeal to this Coui€ase NoCIV-07-
421-FHS-SPS)that hersevere fibromyalgiavasa “pain syndromg i. e., a nonexertional
impairment precluding the conclusive application of the gridslisability. See, e. g.,
Hargisv. Sullivan, 945 F.2d 482, 1490 (10tiCir. 1991) (use of the grids is “particularly
inappropria¢ when evaluating nonexertional limitations such as’peciting Channel v.
Heckler, 747 F.2d 577, 5881 (10th Cir. 1984) See also Duncan v. Apfel, 1998 WL
544353, at *2 (10th € Aug. 26, 1998) (“Fibromyalgia is defined as a syndrome of pain
in the fibrous tissues, muscles, tendons, ligaments, etc.”) [uspadliopinion].citing
The Merck Manual of Diagnosis & Therapy, at 1369 (Robert Berkow &réww J.

Fletcher eds., 16th eti992) The Court agreedpbservingthatthe claimant’s paircould
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not logically be characterized assignificantin light of the ALJ’s determination thater
fibromyalgia was a severe impairmerfiee Duncan, 1998 WL 544353, at *2 (“We note
the inconsistency of finding that a pain syndromseigere at step two and insignificant at
step five.”). The Court concluded that it was error for the ALJ to relglasively upon
the grids to find that the claimant wast disabled under the circumstances, Baker v.
Barnhart, 84 Fed. Appx. 10, 13 (10th Cir. 200@Yhe ALJ’s step twetwo finding [that
the claimant’s paisyndromewas a severe impairmentjakes it impossible to conclude
at step four that her pain was insignificant, &edherefore erred by relying conclusively
on the grids.), and reversed the Commissioner’s decision for this #met @rrors by the
ALJ. SeeCase No. CIV07-421-FHS SPS, Docket No20-21). The Court instructed the
ALJ as to the proper procedure for addressing the claimaaitisdoie to fibromyalgia on
remand: “On remand, he must assess the level ospasuffers, and determine whether
there are jobs she can do with that level of paiBaker, 84 Fed. Appx. at 134, citing
Thompson v. Sullivan, 987 F.2d1482,149091 (10th Cir. 1993).See also Soc. Sec. Rul.
96-9p, 1996 WL 374185, *5 (noting that when AhJ cannot rely conclusively on the
grids, he “must cite examples of occupations or jobgdlagmant] can do and provide a
statement of the incidence of such work in the region where thengeif resides or in
several regions of the country..”)

The Court’s instructions to the ALJ thus required him to determieelimant’s
level of pain due to fibromyalgia at step faurdinclude it inher RFCas a nonexertional
impairment then utilize a VE at step five to determinbetherthere was work she could

perform withherpain. The ALJ wasindoubtedlyobliged to follow these instructions on
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remand,see Grigsby v. Barnhart, 294 F.3d 1215, 1218 (10th Ci2002) (“Although
primarily applicable between courts of different levels, the {tdsthe-case] doctrine and
the mandate rule apply to judicial review of administrative dmtssand‘require[ | the
administrative agency, on remand from a court, to conform its furtherqahoges in the
case to the principles set forth in the judicial decision, srilesre is a compelling reason
to depart’), quoting Wilder v. Apfel, 153 F.3d 799, 803 (7th Cid998) See also
Brachtel v. Apfel, 132 F.3d 417, 420 (8th Cid.997) ([l] f the District Court actually
found that Brachtel needed to lie down, the ALJ would be tdoynthat finding’), but
did not do so. He did employ a VE (although he madear hefelt it wasunnecessajy
but essentiallyto confirm his own conclusion that the claimant was disaltedrding to
MedicalVocational Rule 201.21 of the grid$r. 24350). The ALJdid notinclude in
the claimant's RFC any component for fioromyalg&nbecause he found hiastinony
on the disabling nature of such pain toumbelievablgTr. 248), thus repeating the error
he committed in Case No. Ci¥7-421-FHS SPS. See Duncan, 1998 WL 544353, at *2
(“The ALJ also appears to have considered primarily whether flaiptin was totally
disabling and to have given short shrift to the possibility ith@as significant even if not
disabling. ")?

Because the ALJ failed to follow the Court’'s explizistructiors in Case No.
CIV-07-421-FHS SPSfor the propertreatment of the claimant’'s fibromyalgia pain on

remand, the decision of the Commissioner must again be revemddtieacase again

> The VE testified that all work would be precluded by the pain limitations incorgorate
into various of the ALJ’s hypothetical questions at the administrative hearing33¥84), but as
noted the ALJ did not ultimately include any such limitationdendlaimant’'s RFC.
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remanded to the ALJ for further proceedingsuch proceedings mube conducted in
accordance with the Court’s decision in Case No.-CP421-FHS SPS and in this case.
Conclusion
In summary, theCourtfinds that correct legal standard&renot applied and the
Commissioner'slecision is thereforaot supported bysubstantial evidenceThus, the
decision ofCommissioners accordinglyREVERSED and the case hereby REMANDED
for further proceedings consistent herewith

DATED this 31% day of March, 201.

-@ieven B, Shreder
United States Magistrate Judge
Eastern District of Oklahoma



