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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF OKLAHOMA

(Consolidated fo pre-trial purposes)

AMTEX SECURITY, INC., et al.,
Defendants.

GEORGE T. DUGAN, et al., )
)
Plaintiffs, )
)
V. ) CaseNo. CIV-11-176-SPS
)
AMTEX SECURITY, INC., et al., )
)
Defendants. )
)
)
ROGER LANE, )
)
Plaintiff, )
)
V. ) CaseNo. CIV-11-201-SPS
)
)
)
)

OPINION AND ORDER GRAN TING DEFENDANT AMTEX
SECURITY, INC.'S MOTION FOR SUMMARY JUDGMENT

The U.S. Army contracted with Amtebkyc. (“Amtex”) for security guards at the
McAlester Army Ammunition Plant in Pittsirg County, Oklahoma. Amtex employed
George T. Dugan, Larry W. Dhin, Jesse R. Masters, Stevih Ott, Alta J. Willie,
Linda F. Leighton, Gary Ray, Brenda K.ddme, Harold Rider and Devonna D. Easter
(the Plaintiffs in Case NdCIV-11-176-SPS), and Roger Lafthe Plaintiff in Case No.
CIV-11-201-SPS) [collectively, “Plaintiffs"ps contract securitguards but terminated

them after they failed a neyvhdopted physical test parged by the Army. The
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Plaintiffs sued Amtex under the Age Disgination in Employment Act (the “ADEA”),
29 U.S.C. 88 621-634n the District Court of Pittsbg County, Case Nos. CJ-2011-114
and CJ-2011-137, and Amtex removed the césebis Court. The Court consolidated
the cases for pretrial purposes, and t&mnow seeks summary judgment on the
Plaintiffs’ claims pursuant to e R. Civ. P. 56. As setfith below, the Court finds that
the Defendant Amtex’s Motion for Summaryd@iment and Brief in Support [Docket No.
29 in Case No. CIV-11-176-SPBocket No. 22 in Case NQIV-11-201-SP§should be
GRANTED.
LAW APPLICABLE

Summary judgment is appropriate if theaosd shows that “there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a). A gemd issue of material fact eisswhen “there is sufficient
evidence favoring the nonmoving party for a juoyreturn a verdict for that party.”
Anderson v. Liberty Lobby, Inet77 U.S. 242, 249 (1986). &moving party must show
the absence of a genuine issue of material f®a, Celotex Corp. v. Catreg77 U.S .
317, 325 (1986), with the evidence taken in the light most favorable to the non-moving
party, Adickes v. S.H. Kress & Go398 U.S. 144, 157 (1970). However, “a party
asserting that a fact cannot teis genuinely disputed mustipport the assertion by . . .
citing to particular parts of materials in thecord . . . or . . . shang that the materials

cited do not establish the absence or preseneeganuine dispute[.]” Fed. R. Civ. P.

56(c).



It is unlawful under the ADEA “to discharge any individual . . . because of such
individual's age.” 29 U.S.C. 8§ 623((1). In cases where there is dicect evidence of
age discrimination, the Court ap@ithe burden-shifting analysis BicDonnell Douglas
Corp. v. Greend411 U.S. 792 (1973) to determine if these is a question ofskelpnes
v. Oklahoma City Public School617 F.3d 1273, 1278-12730th Cir. 2010), but the
Plaintiffs bear the burden of masion throughout the analysisSeeGross v. FBL
Financial Services, Inc557 U.S. 167, 180 (2009).

ANALYSIS

Amtex argues it is entitled to summary judgnt because the Plaintiffs were fired
not for their age but for failing a mandatgftysical agility test (PAT) imposed by the
Army. All Plaintiffs except Broome assertathAmtex used the PAT to replace them with
younger contract security guards. Broome alleges she was fired for failing the weapons
proficiency test despite passing it six monglaslier, and that she was required to take a
more difficult test with a falty weapon while younger ma&@mployees were given a less
stringent test with properly-functioning agons. Amtex contends Broome was given a
chance to retake the test but failed it agdiat her weapon was inspected and verified by
the instructors, and that skeas terminated as required by its contract with the Army.
Amtex has supported these contentions witldence [Docket No. 29 11 41-46], which
Broome failed to controveft. Because there is no evidence establishing a genuine

dispute as to age discrimination in Broomdailure of the weapons proficiency test,

! Broome also asserts that weapons qualifim was to occurraually, but regulations
actually require semiannual trainin§eeArmy Regulation 196, Section 4-6(a).
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Amtex is entitled to summaiudgment on her claimSeeFed. R. Civ. P. 56(c) (“A party
asserting that a fact cannot teis genuinely disputed mustipport the assertion by . . .
citing to particular parts of materials in theoed . . . or showing that the materials cited
do not establish the absence or presencegahaine dispute[.]”). Further, although all
of the Plaintiffs originallyasserted retaliation claims, thaye no longer pursuing those
claims. The Court will therefore addresnly the disparate treatment and disparate
impact claims of the remaining Plaintiffs.
A. Factual Background

In September 2006, Amtex @rthe Army signed a contrafor one year with an
option to renew each year for tgpfive years) for securitguards at the McAlester Army
Ammunition Plant. The contcaincluded a Statement ®¥ork (SOW) specifying that
physical agility testing be performed incacdance with AMC Spplement 1 to Army
Regulation 190-56, “The Army Civilian Roe and Security Guard Program” (AR 190-
56) [Docket No. 29, Ex. 2A at p. 52]. AMC Supp. 1 divided the PAT requirements by
age: (i) persons up to age w@re required to do a one-milen in twelve minutes, thirty
seconds, nine pushups in twonuies and twenty situps in &minutes; (ii) persons ages
51 to 59 were required to do the one-mile irutwenty minutes; and (iii) persons age 60
and over were required to do a 1.5-mile waidkthirty minutes [[@cket No. 42 Ex. 3].
The Army revised AR 190-5@ncluding PAT requirement®ffective October 15, 2009.
The revised PAT did not divide the guardsdmge, but instead required all guards to do
nineteen pushups in two minutasd run 1.5 miles in seventeminutes, thirty seconds.

The revision includedn Alternate Events Test (AETQr guards with long-term medical
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restrictions or disabilities preventing thdrom doing the run or pushups but otherwise
allowing them to perform thessential functions of the job. The AET required a two-
mile walk in thirty-two minutes and a 25dt dummy drag instead of pushups [Docket
No. 29, Ex. 2B App. D-5, filed under seallhe Army notified Amtexn July 209 of the
coming revisions to AR 190-56 revision, inding the revised PAT standards. After the
revised AR 190-56 went into effect, Amtawtified the guards of the new standards and
stated that they would be implemented begig November 15, 2009 [Docket No. 42 EXx.
6], which was later changed to January 1, 2010 [Docketd®pEX. 1 pp. 49-50, “Oral
Deposition of Robert Lott”].Fourteen guards failed the test twice, and Amtex terminated
them as required by the Army. Of the fourteeleven were over the age of forty; all of
the Plaintiffs were over the age of fiftyAmtex replaced the telimated employees with
twenty-three new ones, all but two of whomrevgounger than the Plaintiffs [Docket No.
42 Ex. 7]. There is no evidenbefore the Court as to the number of guards retained or
their ages.

Amtex allowed guard Dave Jefferson (agplaintiff) to take the AET after failing
the PAT. He was fifty-five years old atethime he attempted and failed the requirements
of the newly-amenak PAT on July 7, 2010, but toadknd passed the AET on July 10,
2010 after submitting his Army Physicaldfile describing hismedical condition as
“History MVA 1998; status post internal fixat left hip with residual pain; ankle pain
secondary to old ankle fracture” [Docket No. &%, 1]. The profilealso stated that Mr.
Jefferson was not to run and should be lichite forty sit-ups. The Plaintiff Durbin

claims he provided a doctorisote recommending the two-mile walk because of blood
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pressure problems and requested permissiteksthe AET, but Amtex refused because
the Army’s contract officer would not aqueit [Docket No. 42 Ex. 8]. The Plaintiff
Dugan claims he did not try to procure a aske because he was tollet contract officer
would not allow him to tak¢he AET even with one [DockdéNo. 42 Ex. 9]. No other
Plaintiff submitted evidence as &igibility to take the AET any attempt to submit such
documentation to Amtex, or amlenial of the chance to takige test upon producing such
documentation.
B. Disparate Treatment

Plaintiffs bringing disparate-treatmenaiths “must prove, by a preponderance of
the evidence, that age wése ‘but-for’ cause of the challenged adverse employment
action.” Gross 557 U.S. at 180. Eleven of theutteen security guards fired for failing
the PAT were over forty years old. The Ptdia contend this was a deliberate effort to
replace older guards with mucbynger ones, and that theyredreated differently than
other guards. Because there is no diredence of age discrimination, the Court must
employ burden-shifting analysis dfcDonnell-Douglas The Plaintiffs must establish a
prima faciecase of age discrimination by showing ttregy were: (i) wthin the protected
age group, (ii) doing satisfamty work, (iii) discharged, anflv) replaced with younger
persons.Rivera v. City and County of Denye865 F.3d 912, 920 (10th Cir. 2004itjing
McKnight v. Kimberly Clark Corp149 F.3d 1125, 1128 (10thrC1998). The Plaintiffs
meet these elements. ThaiRtiffs are all over fiftysee29 U.S.C. § 631(a) (protections
of the ADEA apply to persons forty years @dd older) and were fide All Plaintiffs

had worked for Amtex for oveahree years, and three hadriked for over tventy, so all
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were apparently doing satisfactory work; indeaside from failing #n PAT, there is no
evidence the Plaintiffs’ performance was unsatisiey. Amtex argues that the Plaintiffs
were not qualifiedbecausehey failed the PAT, but “[tlheelevant inquiry at the prima
facie stage is not whether an employeepotential employee is able to meet all the
objective criteria adopted by the employer, ltether the employee has introduced
some evidence that she passes the objective qualifications necessary to perform the
job sought.” E.E.O.C. v. Horizon/CMS Healthcare Cqr@20 F.3d 1184, 1193 (10th Cir.
2000). The Plaintiffs presentegtidence they perfored their jobs for at least three years
prior to adoption of the revidePAT, which is sufficient fopurposes of establishing a
prima faciecase.See Bolton v. Sprint/United Management @20 Fed. Appx. 761, 767
(10th Cir. 2007) (significant period of emplognt “alone is sufficient to establish the
second element of the prima facie testcijing MacDonald v. Estern Wyoming Mental
Health Center941 F.2d 1115, 1121 (10th Cir. 1994aprogated on other groundand
English v. Coloraddep’t of Corrections248 F.3d 1002, 100&80Qth Cir. 2001). Asto
the fourth element, Amtex hidewenty-three new employees to replace the fourteen who
failed the PAT, including the Plaintiffs. Atlut two were younger than the Plaintiffs, and
sixteen of the new guards were under tHifigcket No. 42 Ex. 7]. The Court is satisfied
that the Plaintiffs have carriedegHight burden of establishing@ima faciecase. See
Matthews v. Denver Nespaper Agency, LLP649 F.3d 1199, 1211 (10th Cir. 2011)
(plaintiff's burden to establisprima faciecase is minimal showing).

The burden next shifts t&mtex to proffer a “legimate, nondiscriminatory

reason” for the adverse employment actidlcDonnell-Douglas 411 U.S. at 802. At
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this stage, “objective, employer-imposed lifiations that haveno bearing on an
applicant’'s ability to perform the job sought. . are more properly considered[.]’
Horizon/CM$ 220 F.3d at 1194. Amtex asserts tR&intiffs were fired for failing to
pass the PAT, which is required as part otdatract with the Army in order to provide
adequate security at themfnunition Plant. This is degitimate, nondiscriminatory
reason for terminating the Ptdiffs, so the Plaintiffs ms&t now show evidence from
which a reasonable jury could conclude tAaitex’s proffered rationale was pretextual.
McDonnell Douglas411 U.S. at 804-805:A plaintiff produces sufficient evidence of
pretext when she shows ‘such weaknsssemplausibilities, inconsistencies,
incoherencies, or contradictions in the ptoyer's profferel legitimate reasons for its
action that a reasonable factfinder could rationally find them unworthy of credence and
hence infer that the employer did not act floe asserted non-disgrinatory reasons.”
Jones v. Oklahoma City Public Schod47 F.3d 1273, 1280 (10th Cir. 201uoting
Jaramillo v. Colorado Judicial Dept.427 F.3d 1303, 130810th Cir. 2005). “The
pertinent question in deternmiy pretext is not whether the employer was right . . . but
whether that belief was genuine or pretextuddstran v. K-Mart Corp.210 F.3d 1201,
1206 (10th Cir. 2000) [citation dtted]. To do this, the Court “look[s] at the facts as
they appear to the person makitige decision taerminate[.]” Kendrick v. Penske
Transportation Services, In220 F.3d 1220, 1231 (10th Cir. 2000).

The Plaintiffs make two arguments regardaongtext. The first ishat they should
have been allowed to take the existing tesder AMC Supp. 1 test because Amtex was

not required to implement the revised PAT dgrthe 2010 testing. The Plaintiffs note
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that the contract was renew@dtober 1, 2009, fifteen dayeforethe revised AR 190-56
went into effect, and thatelnew PAT thus shouldot have taken effect until the October
1, 2010 renewal at the earliésThe Plaintiffs also contel Amtex should have requested
a waiver from having to apply the new standardBut the issue here is not what Amtex
might have done, to avoid implementing the revised PE, e. g., Brownlee v. Lear
Siegler Management Services Corfb, F.3d 976977-78 (10th Cir.)cert. denied512
U.S. 1237 (1994) (rejectingehargument that “[h]aving knowledge that your boss wants
to discriminate and acquiesg in his discrimination qf failing to take available
remedial actiofj makes the subordinate equally liable for the discrimination.”) [emphasis
added]; even if the Court were to accept trerfdffs’ contract interpretation, the issue is
not what Amtex was required to do undsrcontract with the Army, but whatbelieved

it was required to do under the contract. “Theart must examine thedts as they appear
to the person making the dsion, to determine whethergremployer honestly believed
those reasons and acted in good faith uposéd beliefs. The court does not review the
wisdom or fairness of the employer's proed reasons. The pertinent question in

determining pretext is not whether the employes right . . . but whether that belief was

2 The Plaintiffs also argue the annuahtract renewals weraot “major revisions”

triggering implementation of the new PAT: “@ent security guard contracts will not be
modified for the sole purpose woifcluding the new PAT standardgorthe [Statement of Work].
When current security guard coextts expire, or if there ammajor modificationsto existing
contracts, the new PAT standamdl be incorporated into the requirements and negotiated with
the contractors.” AR 190-56, App. D-)(B)(c) [emphasis added].

3 “A waiver may be approved for temporarjieéfrom a specific requirement prescribed
in this regulation pending actions to confornthie requirement. A waiver may be approved for
a period not to exceed 12 months and be extendBdafter a review of the circumstances that
necessitate the extension.” AR 190-56, Section 1-6(a).
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genuine or pretextual.”"Duvall v. Putnam City School Dis2011 WL 3739247, at *5
(W.D. Okla. Augusi4, 2011) (slip op.)gquoting Berry v. T-Mobile USA, Inc190 F.3d
1211, 1220 (16t Cir. 2007)and Zamora v. Elite Logistics, Inc478 F.3d 1160, 1166
n.10 (10th Cir. 2007).See, e. g.Young V. Dillon Companies, Inel68 F.3d 1243, 1251
(10th Cir. 2006) (“Accordingly, while evehce amassed during discovery may well
suggest that Dillon’s beliefabout Mr. Young were wronghey do not suggest those
beliefs were held in bad faith."3uyton v. Ottawa Truck Div., Kalmar Industries U.S.A.,
Inc., 15 Fed. Appx. 571, 577 (10th Cir. 2001JIfus, the relevannhquiry is not whether
the employer’s proffered reasons were wisd, or correct, but whether the employer
honestly believed those reasons ante@&adan good faith upon those beliefs.§iting
Bullington v. United Air Lines, Inc186 F.3d, 1301, 131@0th Cir. 1999)pverruled on
other grounds

Amtex contends it was required to implkem the revised PAT and has presented
evidence to that effecg. g, an email dated July 12009 describing the new PAT
standards and stating that the new PAT wdad implemented effective January 2010 for
all guards who had already tested for 2006dket No. 32 Ex. 1].Further, a January 13,
2010 email from the U.S. Army contractindficer to Amtex’s Chief Operating Officer
Robert Lott detailed the new PAT standards, stated that they were included as part of
the contract’s scope of wofocket No. 32 Ex. 1]. Thisnrebutted evidence indicates
Amtex reasonablybelievedit was required to implement the revised PAT beginning
January 2010. Further, Mr. Lott statedandeposition that he did not have “waiver

capability,” or the ability todiscuss a waiver with theolonel at the McAlester

-10-



Ammunition Plant [Docket No. 4Ex. 1 at 52-53]. Thus, evahthe contract and the
applicable regulations coulge interpreted as allowing Aex to implement the revised
PAT at some date after the 2010 testingofa&in a waiver), the Plaintiffs have produced
no evidence that Amtekelievedit could have delayed imgientation or requested a
waiver. See GrossH57 U.S. at 176.

The Plaintiffs’ second argument concernprgtext is that they should have been
allowed to take the AET because Mr. Jeffera@s afforded that oppunity. Viewed in
the light most favorable to Plaintiffs, the esidte establishes that) @t least one of the
Plaintiffs (Durbin) was eligible for medicatasons to take the AET,; (ii) Amtex refused
to allow any of the Plaintiffs to take tiAET because the Army contract officer would
not allow it; and (iii) a no-party who was fty-five years old (Jeffersonyasallowed the
take the AET after submitting his Army phydigaofile. Unlike inplementation of the
revised PAT (which as discussalove the Plaintiffs claim Amtewas notrequired to
do), the Plaintiffs apparentlyo not dispute that it was the Army’s refusal (not Amtex’s)
that denied them an opportuneyforded to another guardNor do the Plaintiffs explain
how such an inconsistencyapplication of the PAT and AE(if there was one) suggests
pretext for age discrimination, given that Mefferson was older than at least three of the
Plaintiffs.

Finally, the Court notes that the statiali evidence submittedy the Plaintiffs,

I. e, eleven of the fourteen sety guards fired for failing the PAT were over forty years
old, falls short of establishing age discrimination. The Plaintiffs submitted no evidence

to establish the statistical makeup of thmaeing workforce othethan the ages of the
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new hires who replaced the PlaintiffSee, e. gRippin v. Burlington Resources Oil and
Gas Co, 440 F.3d 1186, 1197-1198 (10th Cir. 2p0®ippen’s allegabn of a statistical
pattern of age discrimination—apparentiffeimed from the fact that fourteen of the
nineteen employees terminated in the 2(f@duction in force] were over forty—is not
supported by the record. Stétal evidence which fails tproperly take into account
nondiscriminatory explanations e® not permit an inference pfetext. . . . and [here] it
fails to tell us what portion dhe overall Burlington workfae was over forty in order to
compare whether 14/19 is an excessive percentage of over-forty terminatioitiag),
Furr v. Seagate Technology, In82 F.3d 980, 986-987 (10th Cir. 1996).
C. Disparate Impact

Disparate-impact claims are cognizableder the ADEA and likewise utilize a
burden-shifting analysisSmith v. City of Jackson, Mis&44 U.S. 228, 232-240 (2005).
“To establish a prima facie case of disparatpaot discrimination, plaintiffs must show
that a specific identifiable employment piiae or policy caused a significant disparate
Impact on a protected groupPippin v. Burlington Reources Oil and Gas Co440 F.3d
1186, 1200 (10th Cir. 2006¢jting Ortega v. Safeway Stores, 843 F.2d 1230, 1242
(10th Cir. 1991). See also Smiffb44 U.S. at 241 (“[T]he ephoyee is responsible for
isolating and identifying thepecificemployment practices thate allegedly responsible
for any observed statistical disparities.”)lf the plaintiff succeeds in making prima
facie showing, the burden of production andgueasion of showing that the action taken

was based on reasonable factors othem tige shifts tthe defendant.”Apsley v. Boeing
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Co, 722 F. Supp. 2d 1218246 (D.Kan. 2010),citing Meacham v. Knolls Atomic
Power Lah 554 U.S. 84, 100-102 (2008).

The Court is satisfied the Plaintiffs establigbrisna faciecase of disparate-impact
discrimination by showing that implementa of the PAT fell disproportionately upon
guards over the age of forty. Amtex cemdls, however, that did not implement the
PAT to weed out only older guards, but to $atibe requirements of its contract with the
Army and thereby provide the AmmunitionaRt with guards who meet physical agility
requirements.See Meachang54 U.S. at 96 (“The RFOA tense in a disparate-impact
case, then, is not focused ore thsserted fact that a nage factor was at work; we
assume it was. The focustbe defense is that the factor relied upon was a ‘reasonable’
one for the employer to be using. Reasonadsns a justification categorically distinct
from the factual condition ‘becaa of age’ and not neces$aorrelated with it in any
particular way: a reasonable factor may |leaore heavily on older workers, as against
younger ones, and an unreasonable factor mdghust the opposite.”). The Plaintiffs
acknowledge “it may be ‘reasonable’ to ing#UWPAT requirements and to insist that its
employees satisfy those requirements,” éngue it was unreasonable for Amtex to: (i)
implement the revised PAT earlithan necessary under the terms of the contract and the
applicable regulations, and (ii) impose picg$ agility requirements not shown to be
necessary to perform the Plaifs’ jobs. On the first point, the Court is satisfied that
implementation of the revised PAT when Amteasonably believed the Army wanted it
implemented does not render otherwissasonable physical agility requirements

unreasonable. On the second point, the Bfsinhave presented no evidence that the
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physical agility requirements of the revisBAT were not @asonable to the demands of
the job aside from the factdhthey were simply more demanding than the ones they
replaced. Cf. Pippin, 440 F.3d at 1201202 (“Corporate restructuring, performance-
based evaluations, retentioncdgons based on needed skilisd recruiting concerns are
all reasonable business considerations.. .Indeed, Pippin has cast no doubt on the
reasonableness of these concerns at).allAmtex is therefore entitled to summary
judgment on Plaintiffs’ @dims of disparate impact.
CONCLUSION

In summary, Amtex is entitled to judgmentita favor as a matter of law on the
Plaintiffs’ ADEA claims for disparate treatmieand disparate impact. Accordingly, IT
IS ORDERED that Defendant Amtex Securitiyc.’s Motion for Sinmary Judgment and
Brief in Support [Docket No. 29 in Case NGIV-11-176-SPS; Docket No. 22 in Case
No. CIV-11-201-SPSis hereby GRANTED.

DATED this 26th day oBeptember, 2012.

% teven P. Shréder
United States Magistrate Judge
Eastern District of Oklahoma
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