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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF OKLAHOMA

DARRYLE CHATMAN,
Plaintiff,

TROY BULLER,

)
)
)
)
V. )
)
) CaseNo. 12-CV-182-JHP
)
)

Defendant.

OPINION AND ORDER

Before the Court are Plaintiff's Motion f@ttorneys’ Fees, [Doc. No. 50]; Defendant’s
Motion for Judgment as a Matter of Law, [Dddo. 67]; Defendant’'s Motion for New Trial,
[Doc. No. 68]; Defendant’s Motion for Remittitu[Doc. No. 68]; and Plaintiff's Motion for
Post-Judgment Discovery, [Doc. N&/Z]. After review of the bris, and for the reasons stated
below, Defendant’s Motion for Judgment asMatter of Law, [Doc.No. 67]; Defendant’s
Motion for New Trial, [Doc. No. 68]; DefenddatMotion for Remittitur, [Doc. No. 68]; and
Plaintiffs Motion for Post-JudgmenDiscovery, [Doc. No. 57], ardENIED. Further,

Plaintiff's Motion for Attorneys’ Fees, [Doc. No. 50], STRICKEN.

BACKGROUND
Plaintiff commenced this action Aprl0, 2012, through theiling of a petition
(“Complaint”) in the District Court of Muskogeg@ounty, Oklahoma. In his Complaint, Plaintiff
asserted claims under 42 U.S.C. § 1983 stemmaong Rlaintiff's arrest by Defendant on April
11, 2010. In relevant paR)aintiff alleged that Defendantolated his Fourth Amendment rights
by (1) initiating an investigatorgietention of Plaintiff withouteasonable suspicion; (2) arresting

Plaintiff without probable cause; and (3) usingessive force in completing the arrest. [Doc.
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No. 2]. The case was tried before a jury omilAp0-11, 2013, after whit the jury returned a
verdict in favor of Plaintiff on all three coumtawarding Plaintiff nominal damages of $1.00 on
the unreasonable invesi@ry detention claim, $20,000.00 on thdawful or false arrest claim,
and $10,000.00 on the claim for excessive for@oc. No. 46]. On Apl 22, 2013, the Court
entered a judgment reflecting theyjis verdict. [Doc. No. 48].

On May 6, 2013, Plaintiff filed a Motion faCosts, [Doc. No. 49], and a Motion for
Attorneys’ Fees, [Doc. No. 50]. Then, on W20, 2013, Defendant filed a Motion for Judgment
as a Matter of Law, [Doc. No. 51], a Motidar New Trial, [Doc. No. 53], and a Motion for
Remittitur, [Doc. No. 53]. Plaintiff subsequity filed a Motion for Post-Judgment Discovery,
[Doc. No. 57]. After reviewinghe parties’ submissionthe Court entered arder directing the
parties to re-brief DefendantMotion for Judgment as a Mattef Law, Defendant’s Motion for
New Trial, and Defendant’'s Motion for Remittitur with proper citations to the trial transcript.
[Doc. No. 63]. These motions are now fully be@ and before the Caufor consideration.
[Doc. Nos. 67-70].

DISCUSSION
l. Motion for Judgment as a Matter of Law

Defendant argues that he igi#ad to judgment as a mattef law because (1) Plaintiff
failed to present evidence sufficient to support the jury’s verdict that his detention and
subsequent arrest were unlawful; (2) Plainsiffould have been estopped from litigating his
claim for false arrest; (3) the evidence showat the amount of force used by Defendant was
reasonable under the circumstances and cotstiglly permissive; and (4) Defendant was

entitled to qualified immunity.



Judgment as a matter of law is appropriatengh‘a party has beehlly heard on an
issue during a jury trial and the court findsittta reasonable jury would not have a legally
sufficient evidentiary basis to find for the party that issue.” Fed. R. Civ. P. 50(a)(1). Stated
differently, “[a] directed verdict is justiféé only where the proof is all one way or so
overwhelmingly preponderant in favor ofethmovant so as to permit no other rational
conclusion.” Hinds v. Gen. Motors Corp988 F.2d 1039, 1045 (10th Cir. 1993). In considering
a Rule 50 motion, the Court must draw all cewble inferences in favor of the nonmoving
party. Wagner v. Live Nation Motor Sports, In686 F.3d 1237, 1244 (10th Cir. 2009). Further,
where a party properly moves for judgment asaiter of law prior to the case being submitted
to the jury, that party may renew the motion after the jury returns its vefkef-ed. R. Civ. P.
50(b); Atchley v. Nordam Group, Incl80 F.3d 1143, 1147-48 (10th Cir. 1999). “The renewed
motion under Rule 50(b) cannot assert grounds fmf reot asserted in the original [Rule 50(a)]
motion.” Marshall v. Columbia Lea Reg’l Hospt74 F.3d 733, 739-40 (10th Cir. 2007).

The Court applies the samey#e standard to a renewed motion under Rule 50(b) that is
applied to a Rule 50(a) motion fardgment as a matter of lawSee Hysten v. Burlington N.
Santa Fe Ry. Cp530 F.3d 1260, 1269-70 (10th Cir. 2008). aNrconsidering a Rule 50(b)
motion, the Court “will not weigh evidence, judgdtness credibility, or challenge the factual
conclusions of the jury.”Deters v. Equifax Credit Info. Servs., In202 F.3d 1262, 1268 (10th
Cir. 2000).

A. Waiver of Issues not Presented in Defendants Rule 50(a) Motion

As a threshold matter, the Court must identiifg issues appropriate for consideration in

Defendant’s Rule 50(b) motion. In his responsefpRRintiff asserts that the Court is precluded

from considering certain issues Defendant failethtse in his Rule 50(a) motion at the close of



Plaintiff's evidence. [Doc. No. 69, 3]. Ind&eas outlined above, the Court may not consider
issues raised in Defendant’s IR%b0(b) motion not previously iseed in Defendant’'s Rule 50(a)
motion. After review of the issues raised inf@®lant’s Rule 50(a) motion, the Court finds that
Defendant failed to assert that he was entitled to judgment as a matter of law as a result of
qualified immunity or collateral estoppel on the issue of probable ¢afigal Tr. vol. 1, 159-
64, April 10, 2013]. Accordingly, Defendant haaived consideration of both issues—qualified
immunity and collateral estoppel—by failing tash present these issues in his Rule 50(a)
motion.
B. Fourth Amendment Claims

The remaining issues pertain to the suffickerof the evidence psented at trial.
Specifically, Defendant argues thejis verdict was rendered agairibe weight of the evidence
with regard to the jury's finding (1) that Defendant lacked reasonable suspicion for the
investigatory detention; (2) th&tefendant lacked probable causeateest Plaintiff; and (3) that
Defendant used excessive force in arresting Pifintifter review of the evidence presented at
trial, the Court finds thahe evidence in the recostipports the jury’s verdict.

The Fourth Amendment to the Constitution guarantees “[t]he right of the people to be
secure in their personkpuses, papers, and effects, agaimseasonable searches and seizures,
shall not be violated, and no Wanta shall issue, but upon probabluse.” U.S. Const. amend.

IV. “The Supreme Court hasddtified three types of policefden encounters: consensual

! Even if Defendant had properly preserved the issumkdteral estoppel for consideration, the Court finds that
Defendant would not be entitled to relief on this ground. As outlined in the Court’'s February 20, 2013 Opinion and
Order, Defendant failed to submit the entire judgment roll of the state coacequlings for the Court's
consideration, and, conseadly, the Court was unable to determine preclusive effect of the underlying state

court proceedings. [Doc. No. 33, 12]. Further, the evidence presented at trial raised grave questions regarding
whether Plaintiff was afforded fall and fair opportunity to litigate the issue of probable cause at the preliminary
hearing in state court. Specifically, Plaintiff's state caansel testified the trial judge Plaintiff's preliminary

hearing did not consider video evidence of the relevant events surrounding the aadesdfter subsequently
reviewing this video evidence, the state court dismissecriiminal charges against Pl&ff [Trial Tr. at 48].
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encounters, investigavstops, and arrests.Oliver v. Woods209 F.3d 1179, 1186 (10th Cir.
2000) (citingUnited States v. Cooper33 F.2d 1360, 1363 (10th Ci984)). An investigatory
stop is legal only if the officethas a reasonable suspicion supedrby articulable facts that
criminal activity ‘may be afoot.”United States v. Sokolow90 U.S. 1, 7 (1989) (quotirigerry
v. Ohig 392 U.S. 1, 30 (1968)). “[A] warrantless atrées constitutionally valid when an officer
has probable cause to believe that the arrestee committed a ci8tearns v. ClarksqQr615
F.3d 1278, 1282 (10th Cir. 2010) (citiiver, 209 F.3d at 1186).

1. Unlawful Investigatory Detention

“An investigative detention, which is also refl to as a Terry stop, is a seizure within
the meaning of the Fourth Amendment, but unéikearrest, it need nbe supported by probable
cause.” Oliver, 209 F.3d at 118€citing Terry, 392 U.S. 1). Instead, “the police can stop and
briefly detain a person for ing@gative purposes if the officer has a reasonable suspicion
supported by articulable facts that criminal atgivmay be afoot,” even if the officer lacks
probable cause.’Sokolow 490 U.S. at 7 (quotingerry, 392 U.S. at 30). lorder to justify this
temporary detention, the detainiafficer must, based on the tatglof the circumstances, “have
a particularized and @dxtive basis for suspecting the peutar person stopped of criminal
activity.” United States v. Corted49 U.S. 411, 417-18 (1981).

In United States v. Shared¢he Tenth Circuit Court of Amgals laid out a two-prong test
to determine whether an investigatory stop veasonable: (1) “whether the officer’s action was
justified at its inception”; and (2) “whether it was reasonably related in scope to the
circumstances which justified the interferencéhia first place.” 100 F.3d 1493, 1500 (10th Cir.

1996) (quotingrerry, 392 U.S. at 20).



Defendant argues that he had reasonableisospto believe Plaintiff was violating a
traffic ordinance at the time he initiated the istigatory detention of Plaintiff. After carefully
reviewing the trial transcript, the Court finds tkta¢ evidence presented at trial was sufficient to
support the jury’s finding that Dendant’'s investigatory deteoti of Plaintiff was unlawful.
First, the Court thoroughlgonsidered the video evidence presemterial, and finds that it to be
inconclusive on the issuof whether Defendant observediRtiff violating a Muskogee City
Ordinance or any other law prior to initiating theestigatory detention of Plaintiff. In addition,
Plaintiff testified that he was not acting in armar giving rise to reasable suspicion prior to
his detention on April 11, 2010. hiis, given the evidence presehed trial, Defendant cannot
demonstrate that the jury lacked a legally sufficient evidentiary basis to find Defendant’s
investigatory detention of Pldiff unlawful. Accordingly, Defendat is not entitled to judgment
as a matter of law on Plaintiff's unléuV investigatory detention claim.

2. Unlawful Arrest

“Generally, a warrantless arrest is consiitoally valid when an officer has probable
cause to believe that the arrestee committed a crigeéarns 615 F.3d at 1282 (citin@liver,
209 F.3d at 1186). “Probable cawseasts where the facts and eimstances within an officer's
knowledge and of which he had reasonably tragtfwy information are sufficient to warrant a
prudent man in believing that an offense has been or is being commied:v. Smith 774
F.2d 1029, 1031 (10th Cir. 1985) (cititgS. v. Miller 532 F.2d 1335, 1337 (10th Cir. 1976)).
Probable cause has been descdribe a “practical, nontechnicabnception affording the best
compromise that has been found for accommodatiese often opposing interests. Requiring
more would unduly hamper law enforcement. dlmw less would be to leave law-abiding

citizens at the mercy of thdfigers' whim or caprice.” Brinegar v. U.S.338 U.S. 160, 176



(1949). “To determine the existence of prolkeabhuse, courts look at the totality of the
circumstances as set forth in the information available to the officers at the time of the arrest.”
Fisher v. Wal-Mart Storednc., 619 F.3d 811, 816 (8th Cir. 2010).

In addition, “the legality ofan arrest may be estallexd by proving that there was
probable cause to believe that the plaintiff had committed a crime other than the one with which
[s]he was eventually charged, provided thatdhme under which the arrest is made and [the]
crime for which probable cause exists are in some fashion reld@edK v. City of Albuquerque
549 F.3d 1269, 1281 (10th Cir. 2008) (quotlagssner v. City of Garland, Tex864 F.2d 394,
398 (5th Cir. 1989) (internal quotation marks omitted@e also Devenpeck v. Alfoisi3 U.S.
146, 149 (2004) (“[T]he subjective reason for making d@nrest need not be the criminal offense
as to which the known factsrovide probable cause.”’Apodaca v. City of Albuquerqué43
F.3d 1286, 1289 (10th Cir. 2006) (“All that matteysvhether [the officer] possessed knowledge
of evidence that would providerobable cause to arrest her smmeground.” (emphasis in
original)).

Defendant argues that he had probable cosirtest Plaintiff forboth a violation of a
traffic ordinance and obstruction violation of 21 Okla. Stat. §40. First, for substantially the
same reasons that Defendant is not entitlecelief from the jury’s finding that Defendant’s
investigatory detention of Plaiff was unlawful, Defendant oemot demonstrate that he is
entitled for judgment as a matter of law ore tissue of unlawful arrest. Specifically, the
evidence presented, as outlined above, was iifito find that Defendant lacked reasonable
suspicion that Plaintiff violated a traffic ordinanienmediately prior to his detention. Therefore,
the evidence is also sufficient to support thig’gifinding that Defendarniacked probable cause,

which is a more stringent standard, to badi€laintiff violateda traffic ordinance.



Second, Defendant argues heimgitled to judgment as a tbexr of law because probable
cause existed to arrest Plaintiff for obstructiorviolation of 21 Okla. Stat. 8 540. The jury’s
finding that Defendant lacked reasonable suspidmr the investigatorydetention Plaintiff,
along with this Court’s conclusiathat the evidence presentediral was sufficient to support
that finding, however, invalidateefendant’s contention regang the existence of probable
cause to arrest Plaintiff for dipsction. The Court addressed a gamargument in its February
20, 2013 Opinion and Order, [Doc. No. 33]:

Defendant asserts that probable cause ekistarrest Plainti for obstruction in
violation of 21 Okla. Stat. 540.1d.] 21 Okla. Stat. 540 provides that “[e]very
person who willfully delays or obstructs any public officer in the discharge or
attempt to discharge any duty of his officeguilty of a misdemeanor.” However,
Oklahoma courts recognize anmited right to resist amnlawful arrestunder
certain circumstanceslrent v. State777 P.2d 401, 403 (Okla. Crim. App. 1989)
(citing State v. Coak663 P.2d 20, 21 (Okla. Crim. App. 1983¢e also Graves

v. Thomas 450 F.3d 1215, 1225 (10th Cir. 2006) (citiBgown v. City of
Oklahoma City, Okla.721 P.2d 1346, 1352 (Okla. Civ. App. 1986) (In light of
the police officer's racist and egregious hediain effecting the illegal seizure of

the plaintiff's car and the plaintiff'srrast, the plaintiff's “defiance of and
interference with the wrecker driver's metition of her car was not excessive.”);
Sandersfield v. Stat®&68 P.2d 313, 315 (Okla. CrirApp. 1977) (“[T]he right to

resist an unlawful arrest is limiteddmaries with the circumstances.Walters v.

State, 403 P.2d 267, 275 (Okla. Crim. ApA965) (“The rightto resist an
unlawful arrest is limited and varies with the circumstanceBillings v. State,

166 P. 904, 906 (Okla. Crim. App. 1917) (“If attempted arrest be unlawful, the
party sought to be arrested may use such reasonable force, proportioned to the
injury attempted upon him, as is necessary to effect his escape, but no more; and
he cannot do this by using, or offering to use, a deadly weapon, if he has no
reason to apprehend a greater injury than a mere unlawful arrest.”)). Therefore, a
party cannot be found guilty for violating ZXkla. Stat. 540 if there is insufficient

legal justification, mainl, probable cause, to supptire underlying arrest.

[l1d. at 15]. In sum, violations of 21 Okla. St8t540 may not be premised on a citizen’s refusal
to submit to a seizure, be it arrest or investigatory detentioultimately found to be unlawful.

In this case, the juryound that Defendant lacked anygée justificationfor the initial
investigatory stop and the subseqt arrest. Absent any legal justification for the initial

investigatory stop, Plaintiff wa free to disregard Defendantsubsequent commands.
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Accordingly, Defendant is not @&tled to judgment aa matter of law on the basis that probable
cause existed to arrest Plaintiff for alostion in violationof 21 Okla. Stat. § 540.
B. Excessive Force

Defendant asserts that he is entitlequidgment as a matter of law on the ground that
there was insufficient evidence to support the 'gufinding of excessivdorce. Defendant’s
primary argument is that Defendant used aaealle amount of force iarresting Plaintiff.
Defendant argument focuses on the amount afefdhat was reasonable to perform a lawful
arrest on Plaintiff under the circumstances. isTérgument is unpersuasive because the jury
concluded that Defendant lacked probable causerést Plaintiff; consguently, any force used
on Plaintiff constitutes exce$srce under the circumstances.

Excessive force claims are evaluated underRburth Amendment standard of objective
reasonablenessGraham v. Connqr490 U.S. 386, 39697 (1989). “Because police officers are
often forced to make split-second judgments—eirtumstances that are tense, uncertain, and
rapidly evolving—about the amount of force thatnecessary in a particular situation, the
reasonableness of the officer's belief as toajhyropriate level of fae should be judged from
that on-scene perspectiveSaucier v. Katz533 U.S. 194, 205 (2001) (internal citations and
guotations omitted). The Supreme Court has bt “where the suspect poses no immediate
threat to the officer and no threat to othéhg harm resulting from fliang to apprehend him
does not justify the use of force to do sdénnesee v. Garne47/1 U.S. 1, 11 (1985).

As the Tenth Circuit noted i@ordova v. Aragon569 F.3d 1183, 1188 (10th Cir. 2009),
“[t]here is no easy-to-apply legal test for whethe officer's use of force is excessive; instead,

[courts] must slosh [their] way through the fctund morass of ‘reasonableness.” (Internal

citations omitted). In doing so, courts must vieithe nature and quality of the intrusion on the



individual's Fourth Amendment interests agaitee importance of the governmental interests
alleged to justifythe intrusion.” Id. This analysis incides consideration of (1) “the severity of
the crime at issue,” (2) “whether the suspectepoan immediate threat to the safety of the
officers or others,” and (3) “whether he is actyetsisting arrest or &mpting to evade arrest
by flight.” 1d. (citing Weigel v. Broad544 F.3d 1143, 1151-52 (10th Cir. 2008)).

Further, if it turns out that the underlyingest was unlawful, all force, even force that
would have been reasonable in the contd»a lawful arrest, is excessiv€ortez v. McCauley
478 F.3d 1108, 1127 (10th Cir. 2007). Qortez v. McCauleythe Tenth Circuit Court of
Appeals explained:

If the plaintiff can prove that the officetacked probable cauysee is entitled to
damages for the unlawful arrest, whickludes damages resulting from any force
reasonably employed in effecting the atrdf the plaintiff can prove that the
officers used greater force than would h&een reasonably necessary to effect a
lawful arrest, he is entitled to damagesuléng from that excessive force. These
two inquiries are separate and indegent, though the evidence may overlap.

The Court finds that that Defendant ist mmtitled to judgment as a matter of law on
Plaintiff's excessive force claimAs discussed above, Defendanhdt entitled tgudgment as a
matter of law on the issues of both reasonab$pision for Plaintiff's investigatory detention
and probable cause to arrest Plaintiff. Thus,jtiny’s findings that Defendant lacked any legal
justification for Plaintiff's detetion and subsequent astewill not be distuned. If Defendant
lacked any legal justification for Plaintiff's seizuteen the application of any force to Plaintiff,
even if it is deemed othervesreasonable, constitutes excessiorce. Evidence clearly
depicting the use of force to effect Plaiifgi arrest, which included both Plaintiff and

Defendant’s testimony along with video eviderafePlaintiff being forced to the ground by
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Defendant and Officer Wits, was presented at trfal. Accordingly, based on the evidence
presented at trial, the Court fintlsat Defendant is n@ntitled to judgmenas a matter of law on
Plaintiff's excessive force claim.
Il. Motion for New Trial

Federal Rule of Civil Procedure 59 providéat “[tlhe Court may, on motion, grant a
new trial ... for any reason for vdf a new trial has heretofore been granted in an action at law
in federal court.” “The decision whether gwant a new trial is committed to the informed
discretion of the district court.’Ryder v. City of Topek&14 F.2d 1412, 1424 (10th Cir. 1987).
Where, as here, a party's motion for a new trigbised on a court's alleged error during trial, the
motion should only be granted ifelithe error was prejudicial aradfects the party's substantial
rights,” i.e., if “the claimed error substantially anadversely affected the party's rights.”
Henning v. Union Pacific R. Co530 F.3d 1206, 1217 (10th Cir. 2008)tations and internal
guotations omitted).
A. Fed. R. Evid. 609 Evidence

Defendant argues the Court erred by excigdevidence regarding Plaintiff's prior
criminal history for purposes of impeachingailtiff's testimony. As a threshold matter, the
convictions at issue were natimen falsj and are, therefore, gesned by Fed. R. Evid.
609(a)(1). Fed. R. Evid. 60#)(1) provides the following:

The following rules apply to attackingnatness’s character for truthfulness by
evidence of a criminal conviction:

(1) for a crime that, in the convictingrjadiction, was punishable by death or by
imprisonment for more than one year, the evidence:

(A) must be admittedsubject to Rule 403, in a civil case or in a criminal
case in which the witness is not a defendant

2 Because the application of any force under these ciramces is deemed excessive, @ourt declines to address
whether the force would be reasonahl¢he context of a lawful arrest.
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(Emphasis added).
The Court recognized that Rule 609 genenadtyuires such evidence to be admittSee
United States v. Burnstph59 F.3d 1328, 1336 (11th Cir. 1998). Indeed,

[tihe implicit assumption of Rule 609 is that prior felony convictions have
probative value. Their probative valuepwever, necessarily varies with their
nature and number. Evidence of a murdanviction says something far different
about a witness’ credibility than ieeence of a conviction for a minor drug
offense, although both may constitutepaor felony conviction. Furthermore,
evidence of fifteen murder convictionsysasomething different about a witness'
credibility than evidence of only oneduconviction. We are not certain what
evidence of two convictions for theft bgking, one conviction for armed robbery,
and one conviction for aggravated assaaits about Garland Wilson's credibility,
but we are certain that the jury shohlave been given the opportunity to make
that decision.

Id. at 1336 (internal citations and footnote omitted). Furthermore, courts must generally admit
evidence regarding the nature and nundiexitnesses’ prior felony convictiondJnited States
v. Albers 93 F.3d 1469, 1479-80 (10th Cir. 1996). Bugstn general principles are subject to
the familiar balancing test set out in Rule 403.
The court may exclude relevant evidencatsf probative value is substantially
outweighed by a danger of one or mak the following: unfair prejudice,

confusing the issues, misleading theayjuundue delay, wasting time, or
needlessly presenting cumulative evidence.

Fed. R. Evid. 403. Accordingly, under Rule 609(g)(fial courts must “consider the relative
probative worth of a witness’s specific offensgsconviction ... in ligh of the factors listed
under Rule 403, when determining whether admit evidence of those convictions for
impeachment purposes.”United States v. Estrada430 F.3d 606, 617 (2d Cir. 2005)
(Sotomayor, J.) (citingHowell, 285 F.3d 1263, 1270 (10th Cir. 200@)oting that “[a]fter
conducting the Rule 403 balancing, the court metermine that evidenced the conviction, or

certain aspects of evidence of g@nviction, are prop#y excluded.”)).
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Trial courts are afforded significant fdeence to “decision[s] concerning the
admissibility of evidence of a felony conviatiavhere the court has aduncted such balancing”
pursuant to Rule 403Howell, 285 F.3d at 1269 (citingnited States v. Begag44 F.3d 1336,
1338 (10th Cir. 1998) (“We ... afford substantial deference when the district court has engaged in
the balancing required by Federal Rule of Evidence 609riied States v. Smiti0 F.3d 724,
727 (10th Cir. 1993) (“[W]e give considerable defece to the district court where the court has
engaged in the weighing process prescribed Ryle 609.)). Furtherthere is no “absolute
requirement” that trial courts issue explicit findingsorder to demonstrathat such a balancing
has been performeddowell, 285 F.3d at 1270 (quotirignited States v. Side844 F.2d 1554,
1561 (10th Cir. 1991)). As such, the TenthrcGit Court of Appea has explained the
following:

In addressing situations involving ehbalancing of probative value against

prejudicial effect of felony convictions used to impeach an accused, we have held

that this circuit has notdapted a requirement thatair courts make explicit

findings in determining the admissibilitgf prior convictons. While explicit

findings enable the appellate court tseme the proper application of Rule 609,

explicit findings are not an absolute requirement the nonperformance of which
mandates reversal.

Id. (internal citations and quotations omittedge alsoSchmidt v. Medicalodges$nc., 350 F.
App’x 235, 238 (10th Cir. 2009) (affirming districburt’s evidentiary ring notwithstanding the
absence of explicit findings regamd district court’s decision).

At trial, Defendant sought to introducei@snce pursuant to Fed. R. Evid. 609 regarding
six felony convictions from the ten years prior his arrest by Defendant. The Court heard
extensive argument and discussion from coureghrding the admissibi of the convictions
immediately prior to trial. $eeTrial Tr. at 16-21, In. 18-3]. Tt portion of the transcript details
the Court’s consideratinof the convictions related to Fed. R. Evid. 609, argument by defense

counsel, and the argument from Plaintiff's courtkal admitting the evidence would be grossly
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disproportionate to the crime ssue. After a short recess, uhgr which the Court considered
the arguments of counsel, the Court reconveareti ruled that defense counsel would only be
permitted to ask the Plaintiff abokhis status as a convicted felon.

The Court’s ruling was based on a careful agrsition of the circumstances of the case
and the factors set out in Rule 403. Specifically, the Court detedrnthat the significant danger
that evidence of Plaintiff's prior criminal haty would unfairly prejudie the jury substantially
outweighed the low probative vawf such evidence on the questiof Plaintiff's character for
truthfulness. The Court determined that the evidence regarding Plaintiff’'s criminal history had
little probative value écause the Defendant could attemptchallenge the veracity of the
majority of Plaintiff's testimony through comparison to video and audio eviderf&=eDoc.

No. 43, 6-7]. Furthermore, Plaintiff testified wrdath regarding many of the same matters at
issue in this trial dunig his prior criminal trial, and sudkstimony could be utilized to impeach
Plaintiff's testimony. The Court also considerd® probative value of each successive prior
conviction, ultimately determining that, whildhere was certainly some probative value to
evidence of Plaintiff's status asconvicted felon, evidence ofetlquantity and specific nature of
each crime had diminishing probative value forpmses of impeaching Plaintiff’'s character for
truthfulness.

The Court also determined that the dangeurdgéir prejudice to Platiff was significant
given the specific circumstances of this casee @fthe primary questions to be decided by the
jury was whether Plaintiff was violating a cityrdinance at the time of his encounter with

Defendant. $eeDoc. No. 43, 4-5]. To be sure, the riflat members of the jury, after being

* Defendant was permitted to inquire about the existencéasfyfeonvictions, [Trial Tr. at 82-83, In. 23-7], cross-
examine Plaintiff using the pielinary hearing transcriptld. at p. 79, In. 6-16], and cross-examine Plaintiff
regarding the events that ultfed on the dash camer#].], and had an opportunity to depose Plaintiff during the
discovery period.
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presented with Plaintiff's entire criminal redommight conclude that &ntiff must have been
violating somelaw at the time immediately prior to hisest was significantindeed, the Court
found that the risk of this unfair prejudice stavgially outweighed the low probative value of
evidence regarding Plaintiff's prior crimingonvictions. Given the circumstances outlined
above, the Court found that the proper balance twaallow Defendant to inquire of Plaintiff's
status as a convicted felon. c@ordingly, the Court finds no eman refusing to admit certain
evidence regarding Plaintiff’'s prior criminal convictions.

B. Evidence of Plaintiff's Outstanding Warrants and Contempt Sentence

Defendant argues that the Court erred witeexcluded evidence that Plaintiff was
sentences to 180 days of incaet®n for contempt of court a@he close of his state court
preliminary hearing. Immediatelyrior to trial, the Court tookip the issue of the admissibility
of the contempt citation. After considering argents on the issue, the Court took a short recess
to consider the parties argants. Ultimately, the Courbtind the evidence was inadmissible
because Defendant failed to establish thaeth@ence was relevant to any issue in the case.

The test of whether proffered evidence is relevant is whether the evidence has a tendency
to make the existence of a fact more or lesballe than would be ¢hcase without the benefit
of the evidence.SeeFed. R. Evid. 401. Further, the evidencattis relevant istill subject to
exclusion if the risk of unfair prejudice subsially outweighs the probative value of the
evidence.SeeFed. R. Evid. 403.

Defendant argues that the evidence @& tlontempt sentence and pay warrants should
have been admitted because it was relevant toigaues in the case. First, Defendant argues
that the sentence of 180 days iatarceration was relevant telaintiffs damages theory.

Plaintiff was arrested by Defendant on April, 2D10, and released 115 days later on August 4,
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2010. At the time of Plaintiff's arrest, there wexgstanding warrants for Plaintiff for failure to

pay fines previously accessed against Plain#f.his preliminary hearing in state court on May

10, 2010, the state court judge sentenced Plaintiff to 180 days of incarceration at the Muskogee
County Jail, where he was already being heldannection with his Agl 11, 2010 arrest. On
August 4, 2010, however, aftthe state court dismissed the dew against Plaintiff relating to

the April 11, 2010 arrest, Plaintiff was immathly released irresptive of the 180-day
contempt sentence. Neveritss, Defendant argues the evidence regarding the 180-day
contempt sentence should have been admitted to mitigate Plaintiff's damages:

Regardless of what happened on May 10, 2010, bound over for trial or not,
Plaintiff was going to be in jail for 180 g& Therefore when Plaintiff asked to be
compensated at the trial in this matter for having to spend 115 days in jail, he was
able to mislead the jury about ttree nature of his damages.

[Doc. No. 68, 8]. The Defendadid not, however, offer any exglation for Plaintiff's release
prior to the completion of the 180-day contempteeo¢. Given Plaintiff's inexplicable release,
the Court was unable to condkri that Plaintiff was incaecated from May 10, 2010, until
August 4, 2010, as a result of the contempteses@ rather than the charges stemming from
Plaintiff's April 11, 2010 arrest. Therefore, Defendant failed to establetttie evidence of the
contempt sentence was relevant to the esefi damages, and the evidence was properly
excluded.

Defendant also argues that the evidence efpdy warrants is relevant to demonstrate
that Plaintiff ignored Defendamtcommands to stop on the dayR#intiff's arrest. The Court
finds this argument unpersuasive. Plaintiff's motivation goring Defendant's command to
stop is irrelevant to the issues relevant ® phimary issue in this case—whether Defendant had
legal justification for the inveggatory detention and arrest Bfaintiff on April 11, 2010. As

discussed above, if Defendant haallegal justification for initiang the involuntary contact with
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Plaintiff, then Plaintiff was not required womply with Defendant’'s commands. Therefore,
because Defendant failed to establish that eeelet pay warrants was relevant to any issue in
the case, the Court properly excluded secidence pursuant to Fed. R. Evid. 402.

C. Jury Instructions

Defendant contends he is entitled to a neal because the Couetrred by refusing to
instruct the jury on the crime of obstruction, whis set out in 21 Oklétat. § 540. Defendant
argues that instructing the jury on the crimeobstruction would have provided an additional
defense to Plaintiff's claim that Defendant atezl him without probableause and contends the
Court’s refusal to instruct on the crime ofstiuction necessitates a new trial. The Court
disagrees.

When evaluating a challenge to a jury fostion, the Court need not find that the
instructions as a whole areaWless, but rather “must betisfied that, upon hearing the
instructions, the jury understodithe issues to be resolvedidhits duty to resolve them.”
Townsend v. Lumbermens Mut. Cas.,@94 F.3d 1232, 1237 (10th Cir. 2002). The Court
considers the instructions given as a wholddtermine whether they daquately state the law
and provide the jury with aample understanding of the issumsd controlling principles of
law.” United States v. Edward69 F.3d 419, 433 (10th Cir. 1995) (citiBgown v. Wal-Mart
Stores, InG.11 F.3d 1559, 1564 (10th Cir. 19933ge also United States v. Aljes03 F.3d
1202, 1213 (10th Cir. 2010) (explaining that the he@ircuit reviews the instructions as a
whole de novo to determeénwhether the applicable law was correctly statetj Craven v.
Univ. of Colorado Hosp. Auth.260 F.3d 1218, 1236 (10th Cir. 2001) (noting that the

instructions are to be cadsred in their entirety).
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At the trial, Defendant failed to bring the instruction on obstruction to the Court’s
attention at the jury instruction conference. wewer, immediately prior to the Court’s reading
of the jury instructions, Defendant addrebsie instruction during a bench conference.
Defendant argues the jury should have bestrunted on obstruction because it provided an
additional justification for Plaintiff's arrestprobable cause to arrest for the crime of
obstruction. Defendant testifietthat he made up his mind torest Plaintiff after Plaintiff
ignored Defendant’'s commandssiop and get on the ground. [TrilEd. at p. 143, In. 2-5]. As
such, Defendant argues that, at the point, he r@zhpte cause to arres@ritiff for obstruction.
However, as explained at length above, Defatidacontention is moot because the jury
concluded that Defendant had no legal justifaratfor initiating the invetigatory detention of
Plaintiff on April 11, 2010. Therefore, the Courtldiot err by refusing to instruct the jury on
the crime of obstruction, and Defendant is eatitled to a new i@l on this basis.

Il. Motion for Remittitur

“It is a fundamental legal principle that tdetermination of the quantum of damages in
civil cases is a fact-finder’'s function.’Bennett v. Longacre7/74 F.2d 1024, 1028 (10th Cir.
1985). Indeed, “[tlhe trier othe facts, who has the first-handed opportunity to hear the
testimony and to observe the demeanor of thees#es, is clothed with a wide latitude and
discretion in fixing damages, pursuant to thmurt’s instructions, deeed proper to fairly
compensate the injured partyldl. As such, in all but the most extreme and unusual
circumstances, a jury’s award of damages alfulg entered verdict shalilnot be disturbed.
Blanke v. Alexanderl52 F.3d 1224, 1236 (10th Cir. 1998)onSequently, the movant bears a
very heavy burden in showing that remittitur is appropridderphy Oil USA, Inc. v. Wood 38

F.3d 1008, 1021 (10th Cir. 2006). Remittitur is appeip only when “the jury award is so
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excessive ... as to shock the pidi conscience and to raise aresistible inferace that passion,
prejudice, corruption or another pmoper cause invaded the trialltl. (quotingSheets v. Salt
Lake County45 F.3d 1383, 1390 (10th Cir. 1995), cert. dentdd U.S. 817 (1995)) (internal
citations and quotations omitted).

Defendant argues the evidenceganted at the trial is insufficient to support a verdict for
$30,001.00. The Court analyzed both the $10,000.08rcesl to Plaintifffor compensatory
damages for the excessive use of force éaimnd the $20,000.00 award of compensatory
damages for the unlawful arrest claimAfter careful review of ta evidence in the record, the
Court finds evidence sufficient to support the jsrgamages award. Further, the Court does not
find the jury’s award of $30,001.00 extreme,cessive, or shocking given the evidence
presented. Accordingly, DefendanWtion for Remittitur must be denied.

IV. Plaintiff's Motion for Attorneys’ Fees

Plaintiff's Motion for Attorneys’ Fees does netflect the effort and expense necessary to
respond to Defendant’s post-trial motions. Ashsuhe Court finds that Plaintiff's Motion for
Attorneys’ Fees, [Doc. No. 50], must be strickeréore-urged in light of Defendant’s post-trial
motions no later than 14 daydlfaving the entry of this order.

CONCLUSION
After review of the briefs, and for theasons outlined above, B&dant’s Motion for

Judgment as a Matter of Law, [Doc. No. 67]f@&weant’s Motion for New Trial, [Doc. No. 68];

* As discussed above, because the jury found that no legal justification existed for Plaintiffigategstietention
and subsequent arrest, all of the foroedusn Plaintiff is deemed excessive.

® As discussed above, the Court finds no error @ éhclusion of evidence regarding the 180-day contempt

sentence, because Defendant failed to offer any explarfatidPlaintiff immediate rekese following the dismissal

of the criminal charges against him, which strongly sstgthat the contempt sentence was not responsible for
Plaintiff's unlawful confinement. Based on this findinge tGourt rejects Defendant’'s argument that the jury was

erroneously prohibited from considering the contempteseat for purposes of deterrimig the appropriate measure

of damages for Plaintiff's unlawful arrest claim.
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Defendant’s Motion for Remittitur, [Doc. No. 68]; and Plaintiff's Motion for Post-Judgment
Discovery, [Doc. No. 57], arBENIED. Further, Plaintiff's Mowon for Attorneys’ Fees, [Doc.
No. 50], isSTRICKEN.

IT IS SO ORDERED this 10" day of September, 2013.

mes H. Payne
nited States District Judge
Eastern District of Oklahoma
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