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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF OKLAHOMA

DAVID L. WOODRUM, )
Plaintiff, ))
V. ; CaseNo. CIV-12-338-SPS
CAROLYN W. COLVIN, ))

Acting Commissioner of the Social )

Security Administration,* )
)
)

Defendant.

OPINION AND ORDER

The claimant David L. Woodrum requests jidi review of a denial of benefits
by the Commissioner of the SatiSecurity Administratiorpursuant to 42 U.S.C. §
405(g). He appeals the Commissioneréidion and asserts the Administrative Law
Judge (“ALJ") erred in determining he was nadabled. For the reasons set forth below,
the Commissioner’s decision is hereby \HFHRSED and REMANDEDto the ALJ for
further proceedings.

Social Security Law andStandard of Review

Disability under the Social $arity Act is defined as the “inability to engage in
any substantial gainful activity by reason arfy medically determinable physical or
mental impairment[.]” 42 U.S.C. § 423(d)(A). A claimant is disabled under the

Social Security Act “only if his physical onental impairment or impairments are of such

! On February 14, 2013, Carolyn W. Colviadame the Acting Commissioner of Social
Security. In accordance with Fed. R. Civ. P. 25(d), Ms. Colvin is substituted for Michael J.
Astrue as the Defendaint this action.

Dockets.Justia.com


http://dockets.justia.com/docket/oklahoma/okedce/6:2012cv00338/21586/
http://docs.justia.com/cases/federal/district-courts/oklahoma/okedce/6:2012cv00338/21586/22/
http://dockets.justia.com/

severity that he is not only unable to ds previous work but eaot, considering his
age, education, and work experience, engrag@y other kind ofgbstantial gainful work
which exists in theational economy/[.]"Id. 8 423 (d)(2)(A). Sociatecurity regulations
implement a five-step sequential presdo evaluate a disability claintee20 C.F.R. 88§
404.1520, 416.920.

Section 405(g) limits the scope of juditreview of the Commissioner’s decision
to two inquiries: whether the decision wapsorted by substantiavidence and whether
correct legal standards were appliggee Hawkins v. Chatet13 F.3d 1162, 1164 (10th
Cir. 1997). Substantial evidente“‘more than a mere sdifla. It means such relevant
evidence as a reasonable mind might accepadesjuate to support a conclusion.”
Richardson v. Peralest02 U.S. 389, 401 (1971guoting Consolidated Edison Co. v.
NLRB 305 U.S. 197, 229 (1938jee also Clifton v. Chateir9 F.3d 1007, 1009 (10th
Cir. 1996). The Court may not reweigh thedewmce or substitute its discretion for the

Commissioner’s.See Casias \Bec'y of Health & Human Sv¢€33 F.2d 799, 800 (10th

Cir. 1991). But the Court mustview the record as a wholend “[tlhe substantiality of

2 Step One requires the claimant to establisit fie is not engaged in substantial gainful
activity. Step Two requires the claimant to ekshbthat he has a medically severe impairment
(or combination of impairments) that significantilyits his ability to do basic work activities. If
the claimanis engaged in substantial gainful activity, or his impairmemot medically severe,
disability benefits are denied. If ldweshave a medically severe impairment, it is measured at
step three against thetied impairments in 20 C.F.R. Part 404, Subpt. P, App. 1. If the claimant
has a listed (or “medically equivalent”) impaimtghe is regarded as disabled and awarded
benefits without further inquiry. Otherwise, the evaluation peeds to step four, where the
claimant must show that he lacks the residual functional capacity (“RFC”) to return to his past
relevant work. At step five, the burden shiitsthe Commissioner to show there is significant
work in the national economy that the claimaan perform, given his age, education, work
experience, and RFC. Disabilityredits are denied if the claimaoc&n return to any of his past
relevant work or if his RFC doesot preclude alternative workSee generally Williams v.
Bowen 844 F.2d 748, 750-51 (10th Cir. 1988).
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evidence must take into accowmhatever in the record fairlgletracts from its weight.”
Universal Camera Corp. v. NLRB40 U.S. 474, 488 (19513ge also Casia®933 F.2d
at 800-01.
Claimant’s Background

The claimant was born August 2, 1966, avas forty-five years old at the time of
the administrative hearing. (Tr. 39, 11@)le completed high school and two years of
college, and has worked as a plumber. @8, 182). He alleges that he has been
disabled since June 13, 2008ue to herniated discs ims lower back, depression,
diabetes, and multiple jdimrthritis. (Tr. 181).

Procedural History

On July 21, 2008, the claimant filed fdisability insurance benefits under Title Il
of the Social Security Act, 42 U.S.C. 8891-434. His application was denied. ALJ
Michael A. Kirkpatrick held an administtive hearing and ALJ Osly F. Deramus
determined that the claimant was not disaldhed written opinion d&d January 3, 2012.
(Tr. 20-30). The Appeals Council denied ewj so the ALJ’s writte opinion represents
the Commissioner’s final decisionrfpurposes of this appeabee20 C.F.R. § 404.981.

Decision of the Administrative Law Judge

The ALJ made his decision at step fivetloé sequential evaluation. He found that
the claimant could perform a limited range lgght work as defined in 20 C.F.R.
88 404.1567(b)j. e, he could lift/carry twenty pawds occasionally and ten pounds
frequently, and stand/walk/sit six hours @am eight-hour workday. He imposed the
additional psychologally-based limitations of penfming simple, routine, unskilled
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tasks, but not semi-skilled or skilled task@r. 24). The ALJ corladed that although
the claimant could not return to his padevant work, he was nevertheless not disabled
because there was work he could perfannthe regional and national economiesg,
cashier Il, bench assembler, aardade attendant. (Tr. 29).

Review

The claimant contends th#te ALJ erred: (i) by faifig to find jobs he could
perform with his impairmentsnd (ii) by failing to properlyevaluate his credibility. The
Court finds the claimant’s second cortten persuasive for the following reasons.

The ALJ found that the claimant had theexe impairments of diabetes mellitus,
degenerative disc disease, depressive despahd alcohol dependsn (Tr. 23). The
relevant medical evidence reveals that tlaéntant was diagnosed with diabetes but had
difficulty controlling it, and that he reportedgliems with maintaining a healthy diet and
complying with medications because Hed difficulty affording groceries and
medication. (Tr. 285-301). X-rays of the luanlspine revealed bilateral Sl joint fusion,
which is highly suggestiveof ankylosing spondylitis, butcan also be seen in
inflammatory bowel disease, and X-raystloé thoracic spine revealed minimal scoliotic
deformity but no changes suggestive wkyosing spondylitis.(Tr. 283-284).

A consultative physical examiner assesgerclaimant with lower back pain with
herniated discs, insulin-depgent diabetes mellitus in wiidhe patient does not check
his blood sugar every day, depsion, and left knee arthroscopic surgeries. (Tr. 231). A
consultative mental status amination revealed the diagnostic impressions of alcohol
dependence, depressive disordet otherwise specified, albetes, three herniated discs
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in his lower back, arthritis in his hip, and global assessmentafifuning range of 55-
64. (Tr. 240).

At the administrative hearing, the claimdastified that he applied for disability
because he keeps hurting Hack, his arthritis is getting worse, his diabetes was
complicating those health problems, and higsayht is deteriorating. (Tr. 42). He
testified that he drinks asteh as he can, but not as muah he used to because his
diabetes interferes with it. (Tr. 46). He sthtthat he drinks to manage his pain and
anxiety, that his doctor “doe'srdo pain management,” aridat he has difficulty getting
health care treatment because he does meg¢ health insurance. (Tr. 46-47). He
testified that he could stand up to forty-fimenutes at a time, walk up to a mile on good
days, but that he has to get up from sittewgry ten or fifteen minutes. (Tr. 49). He
testified that on a bad day, flay have to crawl to the bathroom, | may just have to lay in
bed all day.” (Tr. 50).

In his written opinion, the AL summarized the claimantsstimony, then stated,
“After careful consideration of the evidendde undersigned finds that the claimant’s
medically determinable impaients could reasongbbe expected to cause the alleged
symptoms; however, the claimant’s statemescerning the intensity, persistence and
limiting effects of these symptonase not credible to the extethiey are inconsistent with
the above residual functional capacity asseent.” (Tr. 25-26 The ALJ then
summarized the medical evidenand found that the asseemnts completed by state
reviewing physicians should laéforded “some weight.” H#éen found the claimant not
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Deference is generally given to an ALgi®dibility determination, unless there is
an indication that the ALJ misread theedical evidence taken as a wholgee Casigs
933 F.2d at 801. In asséss a claimant’s complaints gdain, an ALJ may disregard a
claimant’s subjective complaints if ungorted by any clinical findingsSeeFrey v.
Bowen 816 F.2d 508515 (10th Cir. 1987). But crediity findings “should be closely
and affirmatively linked to subential evidence and not juatconclusion in the guise of
findings.” Kepler v. Chater68 F.3d 387, 391 (10th Cit995) [quotabn omitted]. A
credibility analysis “must contain ‘specifieasons’ for a credibilityinding; the ALJ may
not simply ‘recite the factors that are described in the regulatiohtafdman v.
Barnhart 362 F.3d 676, B8 (10th Cir. 2004)guoting Soc. Sec. Rul. 96-7p, 1996 WL
374186, at *4 (July 2, 1996 The ALJ's credibility detemination fell below these
standards.

First, the ALJ cited to budid not discuss the credibilifiactors set forth in Social
Security Ruling 96-7p and 20ER. 8§ 404.1529, and furth&iled to apply those factors
to the evidencd. He was not required to perform “formalistic factor-by-factor
recitation of the evidence[,Qualls v. Apfel 206 F.3d 1368, 1372 (10th Cir. 2000), but
“simply ‘recit[ing] the factors™ is insufficientHardman 362 F.3d at 678juoting Soc.

Sec. Rul. 96-7p, 1996 WL73186 at *4, and here ti#d_J did not even do that.

® The factors to consider in assessing a clatis@redibility are: (1) daily activities; (2)
the location, duration, frequency, and intensitypain or other symptoms; (3) precipitating and
aggravating factors; (4) the typdosage, effectiveness, and seféects of any medication the
individual takes or has taken; (5) treatment for pain relief aside from medication; (6) any other
measures the claimant uses or has used twegtiain or other symptoms; (7) any other factors
concerning functional limitations. Soc. Sec. Rul. 96-7p at *3, 1996 WL 374186 (July 2, 1996).
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Second, the comment that “[tlhe claimanstatements concerning the intensity,
persistence and limiting effects of these symptanmesnot credible tthe extent they are
inconsistent with the above residual functiocepacity assessment” showed an improper
approach to credibility. The ALJ should havérst evaluated the claimant’s credibility
according to the above guidelines and dahlgnformulated an appropriate RFC, not the
other way around; instead, the ALJ apparejuitiged the claimatst credibility according
to an already-dermined RFC. See Bjornson v. Astru@012 WL 280736 at *4-5 (7th
Cir. Jan. 31, 2012) (slip op.) (in addressimgarly identical language, “[T]he passage
implies that ability to workis determined first and ishen used to determine the
claimant's credibility. That ¢ things backwards. The administrative law judge based
his conclusion that Bjornson can do sedentwork on his determination that she was
exaggerating the severity ofieeadaches. Doubts abougedibility were thus critical to
his assessment of ability to work, yet theldrplate implies thathe determination of
credibility is deferred until abilityo work is assessed without regard to credibility, even
though it often can't be.”).

Last, the only apparent reason reasgiven by the ALJ for finding that the
claimant’s subjective compla®m were not credible was @hthe claimant reported an
inability to afford his bi-polar medication but was drinking baed smoking cigarettes
daily. This is hardly the I@ncing of all factors “in comhation” prescibed in the
regulations. Huston v. Bowen838 F.2d 1125, 1132-33/M(10th Cir. 1988) (“When
weighed in combination, such factors ncahed light on the determination of
credibility.”). See also Clifton v. Chate79 F.3d 1007, 1010 (10th Cir. 1996) (“[l]n
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addition to discussing the evidensupporting his decision,&fLJ also mustliscuss the
uncontroverted evidence he chooses not to uplyn, as well as gnificantly probative
evidence he rejects.”giting Vincent ex rel. Vincent v. Hecklét39 F.2d 1393, 1394-95
(9th Cir. 1984). See alsoTaylor v. Schweiker739 F.2d 1240, ¥3 (7th Cir. 1984)
(“[Aln ALJ must weigh all the evidence and may not ignesedence that suggests an
opposite conclusion.”)guoting Whitney v. Schweike&95 F.2d 784, 788 (7th Cir. 1982).

Because the ALJ failed to analyze thairlant's credibility in accordance with
KeplerandHardman the decision of the Commissioner should be reversed and the case
remanded to the ALJ for furth@nalysis. On remand, ti#d.J should properly analyze
the claimant’s credibility, and uch analysis requires anyja&tment to the claimant’s
RFC on remand, the ALJ should re-determiieat work he can perform, if any, and
whether he is disabled.

Conclusion

In summary, the Court FINDS that corrésgjal standards were not applied by the
ALJ, and the Commissioner’s decision is therefore not supportedostastial evidence.
The Commissioner’s decision is accordinglgVERSED and the case REMANDED for
further proceedings consistent herewith.

DATED this 31st day of March, 2014.

«Steven P. Shredér
United States Magistrate Judge
Eastern District of Oklahoma



