Clayton v. Social Security Administration Doc. 20

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF OKLAHOMA

PATIENCE L. CLAYTON, )
)
Plaintiff, )
V. ) Case No. CIV-12-511-SPS
)
CAROLYN W. COLVIN, )

Acting Commissioner of the Social )

Security Administration,* )
)
)

Defendant.

OPINION AND ORDER

The claimant Patience L. Clayton requgstdicial review pursuant to 42 U.S.C.
8 405(g) of the decision ahe Commissioner of the Soci@ecurity Administration
(“Commissioner”) denying her application foenefits under the Social Security Act.
The claimant appeals the decision of the Commissioner and asserts that the
Administrative Law Judge (“ALJ”) erred idetermining she was not disabled. For the
reasons discussed below, the Cosswiner's decision is REVERSED and
REMANDED.

Social Security Law andStandard of Review

Disability under the Social $arity Act is defined as the “inability to engage in

any substantial gainful activity by reason afy medically determinable physical or

mental impairment[.]” 42 U.S.( 423(d)(1)(A). A claimant is disabled under the Social

! On February 14, 2013, Carolyn Colvin became the Acting Commissioner of Social
Security. In accordance with Fed. R. Civ. P. 25(d), Ms. Colvin is substituted for Michael J.
Astrue as the Defendaint this action.

Dockets.Justia.com


http://dockets.justia.com/docket/oklahoma/okedce/6:2012cv00511/21947/
http://docs.justia.com/cases/federal/district-courts/oklahoma/okedce/6:2012cv00511/21947/20/
http://dockets.justia.com/

Security Act “only if h[er] physical or meal impairment or impairments are of such
severity that [s]he is not dnunable to do h[er] previousork but cannot, considering
h[er] age, education, and woekperience, engage in any atlkend of substantial gainful
work which exists inthe national economy[.]ld. 8 423 (d)(2)(A). Social security
regulations implement a five-step sequergiaicess to evaluate a disability claifee20
C.F.R. 88 404520, 416.926.

Judicial review of the Commissionertetermination is iited in scope by 42
U.S.C. § 405(g). This Court’'s review is lted to two inquiries: first, whether the
decision was supported by substantial eveg@erand, second, whether the correct legal
standards were appliedHawkins v. Chater113 F.3d 1162, 1164 (10th Cir. 1997)
[citation omitted]. The term substantial esmte has been integted by the United

States Supreme Court to require “more treamere scintilla. limeans such relevant

evidence as a reasonable mind might accepadesjuate to support a conclusion.

2 Step one requires the claimant to establisl she is not engagénl substantial gainful
activity, as defined by 20 C.F.R. 88 404.1510, 416.9Hi@p two requires the claimant to
establish that she has a medically severe impairment (or combination of impairments) that
significantly limits her ability to do basic work activitiekl. 88 404.1521, 416.921. If the
claimant is engaged in substantial gainful agtivar if her impairment is not medically severe,
disability benefits are denied. Atep three, the claimant’s impaient is compared with certain
impairments listed in 20 C.F.R. pt. 404, subptapp. 1. If the claimant suffers from a listed
impairment (or impairments “medically equivalent” to one), she is determined to be disabled
without further inquiry. Otherwise, the evaluatiproceeds to step four, where the claimant must
establish that she lacks the residual functional e¢gp@FC) to return to his past relevant work.
The burden then shifts to the Commissioner to estabtistep five that there is work existing in
significant numbers in the national economy tth&t claimant can perfor, taking into account
her age, education, work expemerand RFC. Disability benefitse denied if the Commissioner
shows that the claimant’s impairment does not preclude alternative Se®lgenerally Williams
v. Bowen844 F.2d 748, 750-51 (10th Cir. 1988).
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Richardson v. Peralest02 U.S. 389, 401 (1971guoting Consolidated Edison Co. v.
NLRB 305 U.S. 197, 229 (1938)he Court may noteweigh the evidence nor substitute
its discretion for that of the agend&yasias vSecretary of Health & Human Servic@83
F.2d 799, 800 (10tiCir. 1991). Nevertheless, the Coumust review the record as a
whole, and “[t]hesubstantiality of evidence must takéo account whatever in the record
fairly detracts from its weight.Universal Camera Corp. v. NLRB40 U.S. 474, 488
(1951);see also Casia®33 F.2d at 800-01.
Claimant’s Background

The claimant was born ondoember 20, 1974, and wagtyrsix years old at the
time of the administrative haag (Tr. 201). She has ateventh grade education and
past relevant work as a certified nusseide, child monitorand power screwdriver
operator (Tr. 27). The claimant alleges that Bas been unable to work since July 29,
2009 because of neck pain, headaches, andisbrder, hiatal hernia, degenerative disc
disease, and post-traumatic streéiserder (PTSD) (Tr. 246).

Procedural History

The claimant applied for dibdity insurance benefits undditle Il of the Social
Security Act, 42 U.S.C. 88 40434, and supplemental seitpiinsurance payments under
Title XVI of the Social Secuty Act, 42 U.S.C. 88 1381-8®n July 292009 (Tr. 17).
The Commissioner denied her applicatiorfllowing an administrative hearing, ALJ
Michael A. Kirkpatrick found that the clmiant was not disabled in a written opinion

dated May 23, 2011. (Tr. 17-R9The claimant appealedetldetermination that she was



not disabled, but the Appealouncil denied review. Thushe ALJ's written opinion is
the Commissioner’s final decision for purposes of this appeat?0 C.F.R. 88 404.981,
416.1481.
Decision of the Administrative Law Judge

The ALJ made his decision at step fivetbé sequential evaluation. He found
that the claimant had the ability perform sedentary work, e., that claimant could lift
and carry up to 10 poundsaasionally or 5 poundsequently, sit for ugo six hours and
stand or walk for up to two hours with norntmeaks, but found that the claimant was
limited to simple, routine, unskilled taskgyjtaring no interaction with the general public
due to mental limitations (Tr. 22). The Acdncluded that although claimant is unable
to perform her past relevant work, therevisrk in the national economy that claimant is
capable of performing, e, inspector, assembler, and hamdrker (Tr. 28). Thus, the
ALJ found that the claimant wa®t disabled (Tr. 29).

Review

The claimant contends that the ALJ ernedhe following ways2) failing to find
additional severe impairments at step twoféljng to properly evaluate, consider, and
weigh the medical evidence; Biling to present a propérypothetical to the vocational
expert at the hearing; and #lling to properly analyze heredibility. The Court finds
that the ALJ failed to properlgnalyze the medical evidenoérecord, and as such, the
Commissioner’s decision is reversed and remanded.

State examining physician Dr. Patricia J. WalzPh.D. performed a Mental



Diagnostic Evaluation of the claimant on \amber 10, 2009 (Tr. 610). During the
interview, the claimant related that shes lemxiety attacks that prevent her from being
around people, feels depressadd experiences panic attacknd paranoid thinking (Tr.
610-11). The claimant reported that she kadn a counselor oncauple of occasions
but could not contiue because she had no transportgfion611). The claimant told Dr.
Walz that she had been msted as a child, which caused relationship problems and
ongoing nightmares (Tr. 611). The claimant described her health as “not good at all” and
related that she experiences weakness ornefteside and aches and pains all the time
(Tr. 612). After employing several diagnostéchniques, Dr. Walz concluded that the
claimant’'s diagnoses includebipolar 1l disorder, mixed, chronic PTSD, and panic
disorder with agoraphobia (Tr. 614). r.DWalz also recommended an intellectual
assessment and assessed her GAve foom 45-50 (Tr. 614-50).

State reviewing physician Dr. Phillip Massad, Ph.D. completed a Psychiatric
Review Technique (PRT) on January 22, 20iQvhich he found that the claimant's
mental impairments fell under both affectidisorders and anxiety-related disorders (Tr.
630). As a result, Dr. Mass&olund that the claimant hadilohlimitations in activities of
daily living and moderate limitations imoth social functioning and maintaining
concentration, persistence, or pace (@40). Dr. Massad also completed a Mental
Residual Functional Capacity Assessmentwinich he found that the claimant was

markedly limited in the ability to understéh and remember detailed instructions, ability



to carry out detailed instructions, and the ability to interact aptepyiwith the general
public (Tr. 645).

On December 19, 2009, state exangniphysician Dr. Asldy Gourd, M.D.
performed a physical examination of the clamtin@ which she found that the claimant’s
range of motion in her jointfilands, wrists, and spine were all normal (Tr. 626-28). Dr.
Gourd’s written notes indicate that the claimawctsnplaints of both left-sided weakness
and chronic neck pain were unsubstantiadadng her physicakxamination, and Dr.
Gourd questioned “whether sawary gain is the motivatinfactor in [the claimant’s]
multiple persistent medical complési (Tr. 624).

The claimant began receiving treatmentrirBr. William A. Willis of the Family
Medical Clinic in March 2010. In April 20, Dr. Willis noted that the claimant had a
positive ANA, and he planned t@draw an ANA diagnosticascade in order to more
accurately determine a diagnasiDr. Willis, however, suspected that the claimant was
suffering from “a mixed connective tissue disordech as lupus” or fibromyalgia (Tr.
668). In September 2010,rDWillis noted that the clamant had been suffering from
numbness in her left hand alomgth joint swelling (Tr. 68B). Dr. Willis completed a
Physical Residual Functional @zcity Evaluation on June 22011 in which he opined
that the claimant could sit for four hours (@nhutes at a time) in an eight-hour workday,
stand for one hour (30 minutes at a time)m eight-hour workday, and walk for two
hours (30 minutes at a time) in an eight-haarkday (Tr. 731). B Willis also opined

that the claimant could frequently andntinuously lift up to five pounds, and



occasionally lift up to 25 pounds (Tr. 731),casionally push, pull, and reach, rarely
work in an extended positicend work above shoulder ldy@and never work overhead
(Tr. 732). Finally, Dr. Willis included the Bowing opinions in his medical statement:
I) claimant could only occasmnally grasp, finger, or perfor fine manipulation with her
hands; i) claimant could oploccasionally bend, stoofpneel, and climb stairs; iii)
claimant could rarely squatrawl, crouch, balance, andrmab ramps; iv) claimant could
never climb ladders or scaffolds; v) ctant should completely avoid unprotected
heights, dangerous moving maskry, handling vibrating tools, exposure to respiratory
irritants, and driving/riding in autome® equipment; and viglaimant had marked
limitations in her ability to beexposed to extremes anddslen or frequent changes in
temperature and/or humidity and limitatioms fine visual acuity (Tr. 733).

The claimant’s contention that the ALJ falleo properly evalua all the medical
evidence is based, in padpon evidenceubmitted to the Appeals Council after the
hearing. The Appeals Couneiiust consider such additionavidence if it is: (i) new,
(i) material, and (iii) “related to the periazh or before the datef the ALJ’'s decision.”
Chambers v. Barnhar889 F.3d 1139, #P (10th Cir. 2004)quoting Box v. Shalal&b2
F.3d 168, 171 (8th Cir. 1995 The parties do not addreskether the evidence submitted
by the claimant after the administrativeearing qualifies as new, material and
chronologically relevant, but the Appeals Collironsidered it, and the Court therefore
has no difficulty concluding that it does qualify.

First, evidence is new if it “is natuplicative or cumulative."Threet v. Barnhart



353 F.3d 1185, 191 (10th Cir. 2003)quoting Wilkins v. Sec’y, Dep’t of Health &
Human Svcs953 F.2d 93, 96 (4th Cir. 1991). The evidence submitted by the claimant to
the Appeals Council clearly was new exite. The Physical Residual Functional
Capacity Evaluation was neithduplicative nor cumulativeecause it was not presented
to the ALJ prior to his decision. Secondjdance is material “if there is a reasonable
possibility that [it] would hee changed the outcomeThreet 353 F.3d at 1191juoting
Wilkins v. Sec’y, Dep’df Health & Human Svcs953 F.2d 93, 96 (4 Cir. 1991). In
other words, the evidence must “reasonabBbllJdnto question the disposition of the
case.” Id.; see also, Lawson v. @ter, 1996 WL 195124, &R (10th Cir. April 23,
1996). In this regardhe physical evaluation performed Dy. Willis is the only treating
physician opinion in the record. Finally, teeidence is chronologitig relevant when it
pertains to the time “period on or befothe date of the ALJ's Decision.Kesner v.
Barnhart 470 F. Supp. 2d 1315, 1320 (D. Utah 20@fijng 20 C.F.R. § 404.970(b).
Although Dr. Willis’ evaluationoccurred subsequent to ti¢.J’s decision, Dr. Willis
began examining the claimant in March 2040¢ the evaluation was based in part on a
review of the claimant’s medical history (Tr. 733).

Since the evidence presentadthe claimant after the administrative heamiogs
qualify as new and material ielence under C.F.R. 88 40840(b) and 416.1470(b) and
the Appeals Councitonsidered it, such ewdce “becomes part of the record we assess
in evaluating the Commissioner's denial bénefits under the substantial-evidence

standard.” Chambers389 F.3d at 114z;jting O'Dell v. Shalala44 F.3d 855, 859 (10th



Cir. 1994). In light of thimmew evidence, the Court finds that the ALJ’s decision is not
supported by substantial evidence.

The ALJ's written decision denying mefits does not address the physical
evaluation completed by Dr. Ws. Considering that DrWillis's opinion is the only
treating physician opinion oecord, the evidence certainly probative of the claimant’s
physical limitations. Medical opinions frometltlaimant’s treating physician are entitled

[113

to controlling weight if theyare “well-supported by medally acceptable clinical and
laboratory diagnostic techniques . [and] consistent with loér substantial evidence in
the record.” SeelLangley v. Barnhart373 F.3d 1116, 1B (10th Cir. 2004)quoting
Watkins v. Barnhart 350 F.3d 1297, 1300 (10th Ci2003). Even if a treating
physician’s opinions are not entitled to aofiing weight, the ALJ must nevertheless
determine the proper weight to give thésanalyzing the factors set forth20 C.F.R.
§404.1527. Id. at 1119 (“Even if a treating phician’s opinion is not entitled to
controlling weight, ‘[t]reating source medicapinions are still entiéd to deference and
must be weighed using all of ti&ctors provided in [8] 404.1527.”Juoting Watkins
350 F.3d at 1300. The pertinent factors afg:the length of the treatment relationship
and the frequency of examination; (ii) the matand extent of the treatment relationship,
including the treatment provided and thendkiof examination otesting performed,;
(iif) the degree to which the physician’s opinion is supported by relevant evidence;

(iv) consistency between thapinion and the record as a @lb; (v) whether or not the

physician is a specialist in the area upon Whan opinion is rended; and (vi) other



factors brought to the ALJ’s attention whichndeto support or contradict the opinion.
Watkins,350 F.3d at 1300-Ofquotation marks omittedfiting Drapeau v. Massanatri,
255 F.3d 1211, 1213 (10th Cir. 2001). Finalflythe ALJ decidego reject a treating
physician’s opinion entirely, “he must . give specific, legitimate reasons for doing
so[,]” id. at 1301 [quotation marks omitted; ¢iten omitted], so it is “clear to any
subsequent reviewers the gki [he] gave to the treaty source’s medical opinion and
the reasons for that weight.td. at 1300 [quotation omitted]. As a result, the ALJ is
required to analyze Dr. Willis’s opinion in @rdance with té treating physician rule as
set forth in 20 C.F.R. 88 404.1527; 416.92he ALJ had no opportity to perform this
analysis, and while the Appeals Council adased the new evidee, they failed to
analyze it in accordance witthe aforementioned standards. The decision of the
Commissioner must therefore be reversed thedcase remanded tioe ALJ for further
proceedings.

Accordingly, the decision of the Commigser is reversed and the case remanded
to the ALJ for a proper analysis of DAillis’s opinion. On remand, the ALJ should
reconsider the opinion in accamkce with the appropriate standards and determine what
impact, if any, such reconsideratibas on the claimaistability to work.

Conclusion

The Court finds that correct legal stardtawere not applied by the ALJ and that

the decision of the Commissianes therefore not supported by substantial evidence.

Accordingly, the ruling of the Commissioner tife Social Security Administration is
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REVERSED and the case REMANDED forrtluer proceedings not inconsistent
herewith.

DATED this 24th day of March, 2014.

feven P. Shredér
United States Magistrate Judge
Eastern District of Oklahoma
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