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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF OKLAHOMA

(1) CECIL GUTHRIE, )
)
Raintiff, )
2 ) Cas&o. 15-CV-162-JHP
)
(1) JEFFREY GRAGG, a Muskogee County )
Deputy Sheriff in his individual capacity; )
(2) KENT BARBER, a Muskogee County )
Deputy Sheriff in his individual capacity; )

(3) BOARD OF COUNTY COMMISSIONERS )
FOR MUSKOGEE COUNTY, OKLAHOMA, )

Defendants. )

OPINION & ORDER

Before the Court is a Motiofor Summary Judgment fdeby Defendants Jeffrey Gragg,
Kent Barber, and the Board of County Corssioners for Muskogee County, Oklahoma (Doc.
No. 54). After consideration ahe briefs, and for the reasostated below, the Motion is
GRANTED IN PART .

BACKGROUND

On the evening of April 3, 2014, Rick Bres made a 911 call requesting deputy
assistance at 319 East Main Street in Waightri Oklahoma. (Doc. No. 54-1 (“Recording of
911 Call”)). Mr. Grimes statelis wife, Denise Grimes, hadken “a bunch of pills” and was
“out of control.” (Recording of 911 Call). Mkogee County Deputy Sheriffs Jeffrey Gragg and
Kent Barber separately responded to the dispeddih (Doc. No. 54-4“Gragg Case Report”);
Doc. No. 54-5 (“Barber Case Report”)). Botlpdaes had some familiarity with Denise Grimes
and her history of psychiatric problems: Ggalgad served a protective order filed by Mr.

Grimes against her on April 2, 2014, at a psgtit hospital (Gragg CadReport), and Barber
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had responded to two previoudlsdor assistance when shednattempted suicide (Doc. No. 64-
6 (“Barber Deposition”), 25:15-27:12). On theeeing of April 3, Mrs. Grimes had swallowed
almost an entire prescription of Xax in an apparent suicide atfet. (Doc. No. 64-3 (“Denise
Grimes Deposition”), 46:2-11).

By the time Mr. Grimes made the 911 call,3® Grimes had already left her house at
319 East Main Street. She walked first to a neighbor’'s house, then to a field, where her sixty-
nine-year-old father, PlaintifCecil Guthrie, picked her up in his truck. (Doc. No. 64-1
(“Plaintiff Deposition”), 50:12-52:3, 75:15-20). Plaintiff then drove over to the parking lot of
the Wainwright Church of Christ, where EMS firesponders were already waiting to treat Mrs.
Grimes. (Plaintiff Deposition, 53:11-56:1). Mrs. Grimes’ cousin, Twila Hollis, and Plaintiff's
wife, Patty Guthrie, were also waiting in tiparking lot. (Doc. No. 64-2 (“Patty Guthrie
Deposition”), 35:7-16; Doc. No. 64-4 (“Hollis Pesition”), 30:4-10). Mrs. Grimes was upset
and did not want to go back tioe hospital for treatment. (Denise Grimes Deposition, 52:15-16).
EMS personnel approached PIditgitruck, and Plainff advised them he was trying to settle
down his daughter and needed ‘@uple of minutes.” (PlaintifDeposition, 58:13-59:12). In
addition to being Mrs. Grimes' flaer, Plaintiff was then pastor of the Boyntoss&mbly of God
Church. (Plaintiff Deposition, 19:8-13, 20:16-2Z)wila Hollis approached the truck from the
passenger side, where Mrs. Grimes was seatedadvised Mrs. Grimes to allow EMS to treat
her. (Hollis Deposition, 30:25-31:17). Shortlyetbafter, Gragg arrived at the scene, with
Barber arriving a few seconds after Gragg. (BamDeposition, 21:22-22:12). The situation was
calm when Gragg approached, and there were nedraigices or other gins of threatened or
actual violence. (Hollis Depid®on, 32:6-10, 92:9-93:5; DodNo. 64-5 (“Gragg Deposition”),

103:18-104:7, 105:6-12; Barber Deposition, 32:13-19).



At this point, the facts become hotly disputd®laintiff's version of events is as follows:
Gragg approached Plaintiff's truck without fisgteaking to witnesses on the scene to assess the
situation. (Patty Guthrie Depasih, 84:23-85:7). As Gragg apched the driver’'s side of the
truck he yelled at Plaintiff to “step out of the vehicle.” (Patty Guthrie Deposition, 35:12-16,
56:2-6; Denise Grimes Depositi, 52:22-25). Plaintiff rolledlown the window slightly and
raised his hand, telling Gragg that he wasrseling his daughter and asking for a moment.
(Plaintiff Deposition, 62:1-6; Patty Guthrie Degas, 56:8-11, 60:14-21; Barber Case Report).
As Plaintiff turned back to his daughter to congrcounseling her, Gragg reached into the truck,
grabbed Plaintiff's arm, and §ed at Plaintiff to “get out.” (Plaintiff Deposition, 62:10-64:8;
Denise Grimes Deposition, 57:9-58:1§sragg said he was going to taser Plaintiff. (Plaintiff
Deposition, 64:22-65:9). Gragg thewithout provocation, fired hitaser at Plaintiff with his
free hand. (Plaintiff Deposition, 1@29). Plaintiff's truck had ben in drive during this time,
and Plaintiff's foot had been on the brake, baiiliff's truck did not mee before Plaintiff was
struck with the taser. (Plaintiff Depositioh02:6-9, 103:18-104:2, 107:14-17; Patty Guthrie
Deposition, 61:10-18, 76:21-24; Deri Grimes Deposition, 59:8-22). The taser shock caused
Plaintiff to lose consciousness(Plaintiff Deposition, 102:6-9104:3-5). When Plaintiff lost
consciousness, his foot slipped off the brake and the truck began to roll. (Plaintiff Deposition,
65:25-66:11; Patty Guthrie Deposition, 76:17-Bpllis Deposition, 9at0-14). Gragg’'s arm
was trapped in the partially lfed up window, and Gragg begamtting along with the slowly
rolling truck. (Patty Guthrie Deposition, 57:8-2%83ragg was able to reach in with his free hand
and put the truck in park after it had rolledrso distance. (Plaintiff Deposition, 104:6-9).
Plaintiff then regained consciausss and EMS approached teatr him. (Plaintiff Deposition,

69:8-20).



Gragg’s version of events dramatically different. Wheiragg arrived on the scene,
Gragg was approached by an EMS first respomder told him the driver would not let Mrs.
Grimes out of the truck and that she hacharswindow of time to receive necessary medical
attention. (Gragg Case Report; Gragg Deposition, 105:19-106:1; 161:20-22; 164:2-4; Barber
Deposition, 22:13-19). At this poinGragg thought Mr. Grimes wasethriver, not Plaintiff, and
that Mr. Grimes would not let Mrs. Grimesalve the truck. (Gragg Case Report). Gragg
thought he was facing a “hostagguation.” (Gragg Depositior1,63:2-6). Gragg approached
the truck on the driver's side. Gragg “asked” thever to let Mrs. Grimes out of the truck.
(Gragg Case Report). Plaiifitresponded by striking Gragg on his chest with his left hand
through the open window and statiti@t Mrs. Grimes was not @ity out of the truck. (Gragg
Case Report; Gragg Deposition, 159160:1, 174:7-8). Gragg dpaed Plaintiff's arm with his
right hand when Plaintiff struceragg on the chest, and Plaihpulled his arm back into the
truck with Gragg holding on to it. (Gragg Deposition, 173:17-21, 174:7-10). Gragg reached into
the window with his left hand and attempted to grab the keys and turn off the engine. (Gragg
Deposition, 174:10-14). Plaintiff &m partially rolled up thevindow, trapping Gragg’s right
arm. (Gragg Deposition, 174:14-19). Plaintiff platieel truck in drive and began to drive while
dragging Gragg. (Gragg Deposition, 177:4-9, 17280:9). Gragg warned Plaintiff to stop the
vehicle or he would be taserdaljt Plaintiff ignored him. (@&gg Case Report). Then Gragg
grabbed his taser with his Iefftand and tasered Plaintiffrdugh the partially open window.
(Gragg Case Report). The truck came to a saad, Gragg placed the truck in park. (Gragg
Case Report). Plaintiff rolled the window up, gpieg off the Taser wires, and pressed his foot
on the gas. (Gragg Case Report). The truckhdidnove because it was park. (Gragg Case

Report). Gragg then opened the driver's doemoved the keys from the ignition, and told



Plaintiff he would taser him agaif Plaintiff did not comply. (Gragg Case Report). Plaintiff
then became compliant, and Gragg removed the taser probes. (Gragg Case Report).

During the disputed events, Barber wamdiag near the passenger side of the truck.
(Barber Deposition, 22:18-19). Hestified that when the truck started to roll, he had to move
out of the way or his foot would have been awer by the truck’s bactre. (Barber Deposition,
15:10-18). Barber then moved around to the dsveide of the truclbehind Gragg. (Barber
Deposition, 22:23-23:3). Barbertnessed part of the strugdietween Gragg andlaintiff: he
saw Gragg reaching into the vehicle, Graggs becoming trapped in the window, the vehicle
starting to roll, and Gragg firg his taser. (Barber Depositi, 22:20-23:3, 25:2-6). Barber
heard Gragg warn Plaintiff toagi the vehicle or he would tasBlaintiff. (Barber Deposition,
51:16-25). Barber testified he was not in a positio act to protect PHiiff from any of the
actions Gragg took against Plaintiff. (Barbembsition, 37:22-38:14) Witness Patty Guthrie,
who was standing next to the truck the driver’s side, also testified that Barber was still eight
to ten feet behind her by the time the truadpgied rolling. (PattyGuthrie Deposition, 65:12-
20).

Though the events themselves digputed, withesses agree thegre over in a matter of
seconds. (Hollis Deposition, 47:13-18; RaGuthrie Deposition, 65:21-25). Following the
disputed events, Plaintiff was checked by EM&egenel on the scene andrsported to Eastar
hospital, where he was treatadd released. (Plaintiff Degtien, 69:13-23, 70:10-25, 75:1-14).
Plaintiff was never arrested or charged assalteof these events. (Plaintiff Deposition, 74:15-
25).

Plaintiff filed a Complaih against the Defendants dviay 1, 2015. (Doc. No. 3).

Plaintiff asserts a total of fowauses of action against the Defemda (1) relief under 42 U.S.C.



8§ 1983 against Gragg and Barber for unlawfud ad excessive force; (2) relief under the
Oklahoma Governmental Tort Claims Act (“OGTCA”")K\. STAT. tit. 51, 88 15let seq
against the Board of Countgommissioners for MuskogeeoGnty, Oklahoma (“Board”) for
excessive force/assault andttbay; (3) recoveryunder 42 U.S.C. § 1983 against Gragg and
Barber for unconstitutional deprivation of libgunlawful seizure of person; and (4) relief under
the OGTCA against the Board for false impnment. Plaintiff also seeks punitive and
exemplary damages against all Defendants. (Doc. No. 3, 1 44-79).

On May 2, 2016, all Defendantfiled a Motion for Summg Judgment on all of
Plaintiff's claims against them. (Doc. No. 54plaintiff filed a Reponse in opposition on May
22,2016. (Doc. No. 64). Defendants fie®Reply on June 6, 2016. (Doc. No. 67).

DISCUSSION

Summary judgment is appropriathen “there is no genuindispute as to any material
fact and the movant is entitled to a judgmentaawatter of law.” Fed. R. Civ. P. 56(a). A
dispute is genuine if the evidence is such thateasonable jury could return a verdict for the
nonmoving party.” Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). A fact is
material if it “might affect the outeoe of the suit undehe governing law.”ld. In making this
determination, “[tlhe evidence @ie non-movant is to be belialeand all justifiable inferences
are to be drawn in his favor.ld. at 255. However, a partypposing a motion for summary
judgment may not simply allege there are dispugedes of fact; rathethe party must support
its assertions by citing to thhecord or by showing the moving party cannot produce admissible
evidence to support the fact. F&l.Civ. P. 56(c). Thus, the inguifor this Court is “whether
the evidence presents a sufficient disagreemengtareesubmission to a juryr whether it is so

one-sided that one party mysevail as a matter of law.Anderson477 U.S. at 251-52.

! Defendant Charles Pearson, Jr. was dismissed from this case by Order on February 26, 2016. @oc. No. 4
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Defendants Gragg and Barber

Plaintiff asserts two causes of action undet}43.C. § 1983 against Gragg and Barber:
unlawful use of excessive force (First CawdeAction) and unconstitutional deprivation of
liberty/unlawful seizure of person (Third CausfeAction.). Defendants argue these two causes
of action are actually one claim, premisedtba alleged unlawful use of excessive force on
Plaintiff by Gragg. In response,diitiff argues the seizarof Plaintiff in the form of detention
creates a distinct cause of actiin this case. The Court ags with Defendants there is no
appreciable difference between the allegationthe First and Third Causes of ActionSeg
Doc. No. 3, 1 45 (“Plaintiff was subjected tmlawful, unreasonable, and excessive force
perpetrated by Defendant Jeffr&ragg), 1 63 (Defendant fiiy Gragg unlawfully seized
Plaintiff’'s person by exertinginlawful and excessive force up@taintiff, rendering Plaintiff
unable to move or leave the area.”). Accordinghe Court will address both claims together by
reference to the Fourth Amendnt’'s prohibition against unreasda seizures of the person.
See Graham v. Conno490 U.S. 386, 395 (1989).

A. Excessive Force — Gragg

Claims of excessive force committed by law enforcement during an investigatory stop or
other “seizure” of a free citizen are evaluatedier the Fourth Amendment to the United States
Constitution and its “reasonableness standar@&taham 490 U.S. at 395. This standard
requires “careful attention to the facts and winstances of each particular case, including the
severity of the crime at issue, whether the suspeses an immediate threat to the safety of the
officers or others, and whether ke actively resisting arrest @ttempting to evade arrest by
flight.” Id. at 396. “The ‘reasonableness a particular use of foe must be judged from the

perspective of a reasonable offiaar the scene, rather than witte 20/20 vision of hindsight.”



Id. Accordingly, “[n]ot every puslor shove, even if it may later seem unnecessary in the peace
of a judge’s chambers, viokd the Fourth Amendment.” Id. (citation omitted). The
reasonableness determination must account éftsplit-second judgments” in “tense, uncertain,
and rapidly evolving” circumstancesathpolice officers must often makéd. at 397. However,
the reasonableness inquiry in an excessive force case is an objective one: “the question is
whether the officers’ actions at@bjectively reasonable’ in lightf the facts and circumstances
confronting them, withoutegard to their underlyingntent or motivation.” Id. See Cortez v.
McCauley 478 F.3d 1108, 1126 (10th Cir. 2007) (“thecessive force inquiry evaluates the
force used in a given arrest or detention agdiresforce reasonably necessary to effect a lawful
arrest or detention under theatimstances of the case.”).

Here, Plaintiff alleges he was subjectedetcessive force whe@ragg yanked his left
arm and discharged a taser gun at Plaintiff, stibgdim to an electricashock. (Doc. No. 3, 11
45, 63). Gragg argues summary judgment on igssie is appropriatbecause, under the
circumstances he was faced with on April 812, it was reasonable for him to fire a taser at
Plaintiff. Specifically, Graggargues his actions were objectivebasonable, because he was
responding to a 911 call in which it was relayed Meg. Grimes had taken pills in an apparent
suicide attempt. When Gragg arrived, EMSpmewiers told him the drér of the truck would
not let her out and she had a sheindow of time to receiveatessary medical attention. The
previous day, Gragg had servagbrotective order on Mrs. Gras filed by her husband. Gragg
argues it was reasonahleder these circumstances for himbilieve that Mr. Grimes was the
driver and that Mrs. Grimes was in dangeripossible hostage situatio Gragg further argues
that grabbing Plaintiff’'s armral striking him with the taser were reasonable, because Plaintiff

responded to Gragg’s request to let Mrs. Grimesof the truck by hitting Gragg on the chest



and saying Mrs. Grimes was nottygg out of the truck. FurtheRlaintiff rolled up Gragg’s arm
in the window, placed the truck in drive, andyae to drag Gragg along with the truck. Gragg
warned Plaintiff to stop the veh&br he would fire his taser, bRtaintiff did not comply. Only
then did Gragg fire the taser.

In support, Gragg cites severases in which use of a taser was found to be reasonable.
In Hinton v. City of Elwood997 F.2d 774, 776-77, 781 (10th Qi093), the Tenth Circuit found
it was reasonable for officers to use an “eleal stun gun” on a man who was stopped for the
misdemeanor of disturbing the peace, when he aeéively resisting the officers by “kicking his
feet, flailing his arms, and bitg the officers,” and the officers wed him he would be arrested
for disorderly conduct “if he engaged ame more outburst.” Likewise, iDraper v. Reynolds
369 F.3d 1270 (11th Cir. 2004), the Eleventh Circult iewas not excessive for an officer to
fire a taser at a driver who refused to provide insurance information and bill of lading and
was yelling loudly at the offer who pulled him over. TEhtaser use was “reasonably
proportionate” to the situation because the drivas belligerent and hogil and he had refused
five commands to retrieve his documentd. at 1278. See alsdNichols v. Davison2005 WL
1950361, at *3 (W.D. Okla. July 26, 2005) (finding taser use e@asonable when individual did
not respond to officers’ oral oumands, struggled with the aféirs, and began kicking at an
officer); Sanders v. City of Fresn851 F. Supp. 2d 1149, 1173 (E.Oal. 2008) (finding taser
use reasonable when officers are “physically stinggor wrestling with a suspect in order to
gain control of the suspect.”ut seeCasey v. City of Federal Heights09 F.3d 1278, 1281,
1285-86 (10th Cir. 2007) (finding taser use excessvhere used without warning against an
individual who had “committed a misdemeanor in a particularly harmless manner” and who was

not resisting the officer).



If Gragg’s account of events is determined to be true, it may indeed be a reasonable use
of force. However, the material facts Gragg raises are currendigpute, and both sides have
evidentiary support. On summary judgment, @eurt is obliged to e the non-movant’'s
version of events as true—here, Plaintiff's vams Witness Patty Guthrie did not see Gragg stop
to speak with anyone when he arrived and marched to the Plaintiff's truck. (Patty Guthrie
Deposition, 84:23-85:7).By all accounts, Gragg was presented with no evidence indicating Mr.
Grimes was driving the truck or that hoStage situation” was taking placeseg, e.g.Doc. No.
64-5 (Jeffrey Gragg Deposition), 163:7-10 (“®:hostage situation? Again, you don’t know
who this person was and no one ever said hostageu; right? A: Right)). It is certainly
disputed whether the situation warranted such a quick response that Gragg could not approach
any of the people around the truck, includiRgtty Guthrie or Twila Hollis, to assess the
situation, inquireabout the driver, and deteirme what action to take. ASragg himself testified,
the situation was calm when he arrived:

Q: Okay. Did you see any evidenceadadispute transpiring when you arrived?

A: No, sir.

Q: Okay. In fact, you saw no one yelling, oiee demonstrating behavior that would be
suggestive of a disputesn’t that correct?

A: Correct.

Q: And, in fact, you didn't see anybody corderg or fighting withone another; isn’t
that correct?

A: That's correct.

Q: In fact, you didn’'t see anyone actually committing any crimes when you appeared on
the scene that daign’t that correct?

2 Witness Twila Hollis testified EMS respders approached one of the deputies to tell him “they need to get her out
of that truck.” (Hollis Deposition, 38:10-22). Howevitris impossible to determine from the single-page excerpt
of Ms. Hollis’ testimony whether she is referring to DepGiyagg or Barber. Eventhe Court assumes Ms. Hollis
was referring to Gragg, the content of Gragg’s conversation with EMS remains disputed.
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A: Correct.

Q: Infact, you did see thatete were other people that were at the scene such as EMS;
correct?

A: Correct.

—

Q: You saw other people that you leartetbe family members, is that correct?
A: That's correct.

—

Q: And no one was in a rush to get to the truck, were they?

A: When | got there, they weren’t, no.

Q: Everybody was standing by relativggacefully; isn’that correct?

A: Yes

Q: And when you got there, you weren’'t-eth was no need to immediately break up
any type of disputedhallenge, was there?

A: When | immediately got there, no.
(Gragg Deposition, 103:18-105:12). According to salveitnesses, Gragg did not ask Plaintiff
to let Mrs. Grimes out of the truck, but ratllemanded Plaintiff exit the hecle. (Patty Guthrie
Deposition, 35:12-16, 56:2-6; Denise Grimes Depmsit52:22-25). Plaintiff and Patty Guthrie
testified, and Barber’'s Case et stated, that Plaintiff adsed Gragg he was counseling his
daughter and asked for a few minutes. (Rf&iDeposition, 62:1-6; Patty Guthrie Deposition,
56:8-11, 60:14-21; Barber Case Report). No veisnexcept Gragg saw Plaintiff hit Gragg in the
chest, and Plaintiff denies hitg Gragg. (Plaintiff Deposition, 105:2%6:9). It is also disputed

whether Plaintiff shifted the truck into driveycawhether the truck started rolling before or after
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Gragg hit Plaintiff with the taser. (Piff Deposition, 102:6-9,103:18-104:2, 106:10-18,
107:14-17; Patty Guthrie Deposition, 61:10-1821624; Denise Grimes Deposition, 59:8-32).

According to Plaintiff, Gragg encountered calm situation in which a father was
counseling his suicidal daughter, and emerggrengonnel were already standing by to assist
when Mrs. Grimes exited her father’s truck. laiRliff's version, Gragg werly failed to assess
the situation by consulting with any of the bystanders who could have informed Gragg that the
Plaintiff was Mrs. Grimes’ father. Plaintiff's version specifigaefutes Gragg’s account that
Plaintiff was aggressive in any way toward @ya Instead, Gragg instigated the use of force
without any justificationand quickly escalated tase of his taser. &htiff's version could
support the conclusion that Gragg’s uséonfe was objectively unreasonable underGnaham
factors. In other words, thseverity of the crime commitieby Plaintiff was non-existent,
Plaintiff posed no immediate threat to the safstyhe officers or othes, and Plaintiff was not
actively resisting arrest or attetmg to evade arrest by flightGraham 490 U.S. at 396.

Here the material facts are clearly digujt and whether Gragg’'s use of force was
reasonable cannot be determined as a matter of $@&. Roosevelt-Hennix v. Prickétt7 F.3d
751, 757-59 (10th Cir. 2013) (denying summary judgment where facts pertaining to plaintiff's
actions and officer’'s use of tassere irreconcilably in dispute). The record contains sufficient
evidence from which a reasonable juror could find that Gragg’s use of force was excessive. The

objective reasonableness of @Gg& actions turns on whether factfinder believes Gragg’s

% Gragg makes much of the fact that Plaintiff's volunistatement made on April 3, 2014, suggests Plaintiff's foot
came off the brake before he was tasere&tkelDoc. No. 67-1 (Plaintiff's Voluntary Statement) (“I guess my foot
came off the brake and | don’t remember anything else umls tazed.”)). However, when presented with this
statement at deposition, Plaintiff testified that his trdak not move until after he was tasered, and that he had
Twila Hollis write the statement at the hospital because he was “too nervous to write.” (Plaintiff Deposition,
101:20-102:9; 114:6-114:25). The Cbuoes not find Plaintiff's statememtecessarily undermines Plaintiff's
deposition testimony. It is certainly possible that Plaintétatement, made during a time of high stress, was not a
complete or fully accurate accounttbf order of events on April 3. Indeed, Gragg himself admitted to making
material errors in his contemporaneous QReport. (Gragg Deposition, 180:17-181:9).
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version of events over that of PlaintiffsAccordingly, summary judgment is inappropriate on
this issue.

B. Failure to Intervene — Barber

Plaintiff alleges Barber viaked Plaintiff's Fourth Amendment right to be free from
excessive force by failing to intervene omder assistance to Plaintiff when Gragg used
excessive force on Plaintiff. 2. No. 3, 11 47, 49, 65). Barber argues this claim fails, because
there is no evidence Barber hackalistic opportunity to preventdhalleged excessive force.

An officer who fails to intervene to preveaftellow officer's use of excessive force may
be held liable under 8 198Fogarty v. Gallegos523 F.3d 1147, 1164 (10th Cir. 2008). The
officer need not actually participate in the usextessive force to be held liable under § 1983.
Mascorro v. Billings 656 F.3d 1198, 1204 n.5 (10th Cir. 2011Rather, an officer who is
present at the scene and who fails to takeoredse steps to protethe victim of another
officer’s use of excessive force, can be held liable for his nonfeasaicécitation omitted).

Plaintiff argues summary judgmieis inappropriate wh respect to Badr, because it is
in dispute whether Barber could have movedievent Gragg's excessierce, and it is in
dispute where Barber was located at the timagGrapplied the force against Plaintiff. The
Court finds Plaintiff's argumentinpersuasive. Plaintiff's only evidence in support is that
Barber's Case Report does not document wheredBavhs standing relative flaintiff's truck.
(Barber Case Report). However, at his deposit@mber testified he was standing near the rear
passenger side of the truck when Gragg appeshé&Haintiff, and he moved around the vehicle
behind Gragg after the truck stattelling. (Barber Deposition, 22:183:3). Barber testified he
was not in a position to act to protect Pldfndiuring the disputed events. (Barber Deposition,

37:22-38:14). Patty Guthrie also testified Banwas eight to ten feet behind her on the driver's
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side of the truck at the time the truck stoppelling, which indicates Barber was not close
enough to Gragg or Plaintiff to intervene in the scuffle. (Patty Guthrie Deposition, 65:12-20).
Patty Guthrie and Twila Hollis both agreed theigent was over in a matter of seconds. (Doc.
No. 54-8 (Hollis Deposition), 47:13-18; Patty Guthrie Deposition, 65:21-25). Plaintiff offers no
evidence to dispute this testimony, which sh@asber had no opportunity to intervene during
the few seconds in which the struggle took plagecordingly, Barber is entitled to summary
judgment on Plaintiff's 8§ 1983 claims against him.

C. Qualified Immunity — Gragg and Barber

Gragg and Barber also contend they arttled to qualified immunity from personal
liability for the § 1983 claims alleged againsenh in this case. “The doctrine of qualified
immunity shields government officials perfomgi discretionary functiongrom liability for
damages ‘insofar as their conduct does not \g8otétarly established statutory or constitutional
rights of which a reasonabfgerson would have known.”Boles v. Neet486 F.3d 1177, 1180
(10th Cir. 2007) (quotinddarlow v. Fitzgerald 457 U.S. 800, 818 (1982)). Accordingly, in a §
1983 action in which the affirmative defense of quedifimmunity from liabilty is at issue, the
plaintiff bears the burden to show (1) the defendant’s conduct violatedtmsititutional rights,
and (2) those rights were clearly establishethattime of the defendant’s alleged misconduct.
Mick v. Brewey 76 F.3d 1127, 1134 (10th Cir. 1996).

To convince the court that the law at thme of defendant’s actions was clearly
established, the plaintiff “must demonstrateubstantial correspondenioetween the conduct in
guestion and prior law allegedlestablishing that the defdant's actions were clearly
prohibited.” Hilliard v. City and County of Denvei930 F.2d 1516, 1518 (10th Cir. 1991).

(quotation omitted). Generally, for a right to ‘toéearly established,” “there must be a Supreme
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Court or Tenth Circuit decision on point, or the clearly establigfeaght of authority from other
courts must have found the law to be as the plaintiff maintaifagarty, 523 F.3d at 1161
(quotation omitted). “The plaintiff is not requirealshow, however, that the very act in question
previously was held unlawful in order tot@slish an absence of qualified immunityWeigel v.
Broad 544 F.3d 1143, 1153 (10th Cir. 2008) (quotation omitted). Rather, the relevant inquiry is
“whether the law put officials on fair notidbat the described conduct was unconstitutional.”
Gomes v. Woqdi51 F.3d 1122, 1134 (10th Cir. 2006) (quotation omitted). Qualified immunity
protects “all but the plainly incompetent tiose who knowingly violate the law,” and immunity
may be denied only “if, on an objective basissibbvious that no reasonably competent officer
would have concluded” thateéhconduct was lawful at thtene the defendant actedvialley v.
Briggs 475 U.S. 335, 341 (1986).

As explained above, Plaifftihas failed to demonstratBarber’s conduct violated
Plaintiff's Fourth Amendment rights governing egsere force claims by failing to intervene in
Gragg’s actions. Plaintiff's failure to satisfyettiirst prong of the qualified immunity analysis
renders it unnecessary for the Court to consider whether Plaintiff satisfied his burden under the
second prongSee Hinton997 F.2d at 780.

However, for the reasons explained abovejri@ff has demonstrated Gragg committed a
possible constitutional violation against Pldfnby grabbing his arm and tasering him in
circumstances where it was not objectively reasonabtd so. Plaintiff alleges deprivation of
his Fourth Amendment right to beecure against excessive force administered by agents of
government. According to Plaintiff's version of events, Plaintiff never attacked or otherwise
physically resisted Gragg, and Gragg grabbelaintiffs arm andtasered him without

provocation. The first prong ofélgualified immunity analysis gatisfied in Plaintiff's favor.
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With regard to the second prong, Plaintifigaes Gragg violatedPlaintiff's “clearly
established” right to be free frothe use of excessive force. @3g argues that, in the specific
context of this case, Plaintiff cannot shatvat Gragg violated ki clearly established
constitutional right against excessive force. Toeirt disagrees. Plaintiff's evidence suffices to
allege a Fourth Amendment claim under cheagbtablished law. By 2014, it was clearly
established law in the Tenth Circuit that useaofaser on a subjecthw is not suspected of
committing a serious crime and who poses no threat to others constitutes excessivedsege.
509 F.3d at 1281, 1285 (use of force, including a taser, against a suspect who had committed a
nonviolent misdemeanor, and who did not fleeaotively resist arrest, was unlawful). Here,
according to Plaintiff's version of the facts,dgg physically attacked and fired his taser at a
calm sixty-nine-year-old man who was not underest and who hadommitted no crime.
Plaintiff had responded calmly t@ragg’s demand that Plaintiffegi out of the truck with a
reasonable request to counse$ daughter for a few minutes Gragg had no objectively
reasonable ground for believing thath@stage situation” existed dhnat Plaintiff posed a threat
to Gragg or others. Plaifftidid not physically resist Gogg at any point. Under these
circumstances, taken as tr@ragg’s use of force was cleanot objectively reasonable.

Accordingly, Gragg is not shielded from Bifity with respect to Plaintiff's Fourth
Amendment claims. His request for qualified immunity from the First and Third Causes of
Action is denied.

Il. Defendant Board

Plaintiff asserts two claims under the OGA against the Board: (1) excessive

force/assault and battery and (2) false imprisorim@haintiff also seeks punitive and exemplary

damages from Board. The Board assertsdhtigtled to summary judgent on these claims.
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A. Excessive Force/Assault and Battery

The Board makes two claims for immunity tms claim. First, the Board argues it is
immune from suit for Plaintiff’'s “assault and bajteclaim because an assault and battery would
necessarily have occurred outside the scope of Gragg’'s employment. As the Board correctly
points out, relief under the OGTCAagst a political subdivision 3ot available “for any act or
omission of an employee acting outside shepe of the employee’s employmentkL®. STAT.
tit. 51, 8 153(A). “Scope of employment” defined in the OGTCA as “performance by an
employee actingn good faithand within the duties of themployee’s office or employment or
of tasks lawfully assigned bs competent authority . . . OKLA. STAT. tit. 51, § 152(12)
(emphasis added). Under Oklahoma law, wttbe tort cause ofction sued upon requires
proof of an element that necessarily exclgd®d faith conduct on the gaof governmental
employees, there can be no liabilagainst the governmental entitya [O]GTCA-based suit.”
Fehring v. State Insurance Funtid P.3d 276, 283 (Okla. 200byerruled in part by Gowens v.
Barstow 364 P.3d 644, 652 (Okla. 2015).

The Board correctly states the general rule #maassault on a third person is not within
the scope of an employee’s authority. $amlebush v. Oklahoma Nursing Homes, ,L8®.7
P.2d 1241, 1245 (Okla. 1993). However, the Board fails to note the well-established exception
to this rule: intentional torts may be committeithin the scope of employment, when such acts
are “incidental to and done in furtheranokethe business of themployer even though the
servant or agent acted in excess of the authority or willfully or maliciously committed the
wrongs.” Baker v. Saint Francis Hospital26 P.3d 602, 605 (Okla. 2005) (citations omitted).
“This is not to say that the commission ot ttort was within the scope of the employee’s

authority, for no authority for such commissiaoutd be conferred, but where the employee was
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acting within the scope of authority to do thetalar thing rightfully that was subsequently
done in a wrongful manner.Id. (citations omitted).See Perry v. City of NormaB41 P.3d 689,
691 (Okla. 2014) (finding “employer liability extds when an employee’s conduct is an assault
of excessive force if theoaduct also occurs within onessope of employment.”)d. at 691-93
nn.7-12 &14 (citing cases in which claims peeded under the OGTCA based on assaults of
excessive force).

Accordingly, Plaintiff's claim of “assdu and battery,” encompassed within his
“excessive force” claim, may have occurred witisragg’s scope of employment. Here, the
facts are not so clear that the Court can dkecas a matter of lawthat Gragg's alleged
intentional acts of grabbing Plaintiff's arm atakering Plaintiff withotiprovocation were “so
far removed from any work-related endeavor gedred, instead, toward a personal course of
conduct unrelated to [his] work” that it would nao¢ appropriate to hold the Board responsible
for his acts. Baker 126 P.3d at 607. Accamgly, the Court deniethe Board’s request for
summary judgment on this basis.

Second, the Board asserts immunity froraiftlff's excessive force claim on the ground
that Plaintiff's claim results from “the method pifoviding . . . police [or] law enforcement . . .
protection.” OKLA. STAT. tit. 51, § 155(6). Isupport, the Board citedchmidt v. Grady County
943 P.2d 595, 598 (Okla. 1997), in which the @klma Supreme Court held, “subsection 155(6)
provides immunity for a political subdivision ftiability from personal injuries resulting from

the acts of its employees acting within the scop their employment in taking into protective

* The Board'’s citations in support of its position titatannot be held liable for assault and battery under the
OGTCA are inapposite, because they addrclaims for assault and battery safgdy from excessive force claims.

See Craig v. City of Hobar2010 WL 680857, at *4 (W.D. Okla. Feb. 24, 201B)rns v. Holcomhe2013 WL
3154120, at *15 (E.D. Okla. June 21, 201GJinstead v. Billings2014 WL 1453455, at *3 (E.D. Okla. Apr. 14,

2014). Here, Plaintiff's assault and battery claim is encompassed within his excessive force claim in the Second
Cause of Action.
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custody and transporting a pensto the county jail.”See also Kruzhkov v. Stafet4 P.3d 186,
192 (Okla. Civ. App. 2006) (state was immune ungld55(6) from officer'sfailure to protect
intoxicated motorist from beinigit by car while walking home, aftefficer decided not to arrest
him on condition he park his valhe and walk to nearby phone).

Applying this principle, the Board argu€ragg committed the alleged excessive force
on Plaintiff in the course of attempting to provide police protection to Denise Grimes, who was
suicidal. Thereforethe Board is immune under 8 155(6Rlaintiff did notrespond to this
argument. Nonetheless, the Court is obligedaiesider this issue on the merits, and the Court
finds the Board’s position to be unavailing. $®ttl55(6) applies to injy to a person who was
the subject of the police protectioBee SchmidB43 P.2d at 596-97 (county held immune under
8 155(6) when plaintiff was injudeas defendant officer took phdiff into protective custody to
prevent her from harming herself or others &min being harmed by others). However, 8§
155(6) does not apply when an officejumes a person who the subject olaw enforcementIn
Salazar v. City of Oklahoma Cjt@p76 P.2d 1056 (Okla. 1999), which the Board cites, the
Oklahoma Supreme Court distinguish®dhmidtand found the City wanot shielded under §
155(6) for its officer’'s actions imistakenly arresting and holditige plaintiff, because the City
stood “vis-a-vis [the platiff] “not as ‘protector,” but qua ‘law enforcer.” Id. at 1065. “A
scenario in which a law enforcemt function is negligently carriemut—as in actions incident to
arrest or imprisonment—must be distinguished from negliggmtlyiding protective services.
The former activity is unshieddl by the § 155(6) immunity.’ld. at 1066. Here, Mrs. Grimes,
not Plaintiff, was the protected subject on iNBr 2014, and Plaintiff waallegedly injured as a
result of Gragg’s carrying out law enforcemeluties. By Gragg’s own account, he believed

(reasonably or not) that Plaintiff was the pergetraf a hostage situation and that he was acting
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to protect Mrs. Grimefom Plaintiff. (Gragg Deposition, 163:6). Accordingly, the Board is
not immune under § 155(6).

Finally, the Board argues that, even if 8§ ¥j5does not apply, it inonetheless entitled
to summary judgment as to Plaintiff's state laxcessive force claim, because Gragg's actions
were “objectively reasonable” and Gragg senilarly entitled to summary judgmentSee
Morales v. City of Oklahoma Citgx rel. Oklahoma City Police Dep’230 P.3d 869, 878-81
(Okla. 2010) (noting a police offer's use of force is subjetd an objective reasonableness
standard under Oklahoma law). However, floe reasons explained above with respect to
Plaintiff's § 1983 claim, the Coudannot conclude asmatter of law that Gragg’s uses of force
against Plaintiff were objectively reasonable.e Board is not entitletb summary judgment on
Plaintiff's excessive force claimvith respect to Gragg’s actions.

B. False Imprisonment

In the Fourth Cause of Action, Plaintiff alles Gragg “unlawfully restrained Plaintiff's
personal liberty or freedom of locomotion against Plaintiff's will by unlawfully incapacitating
Plaintiff through the use of unlawful and excesdiorce,” for which the Board is responsible.
(Doc. No. 3, 11 70, 74). The Baaargues Plaintiff has no actidsa claim against it for false
imprisonment, because the alleged detention ease by an officer with legal authority to
enforce the process of law. Under Oklahoma, lfalse arrest and false imprisonment are
virtually indistinguishable as caas of action, the only stinction being the riare of the person
doing the detaining: “[I]n a fadsimprisonment, the detention is purely a matter between private
persons for a private end, and thisrao intention of bringing the pgon detained before a court,

or otherwise securing the adnstration of the law”; by contst, “in a false arrest, false

® For the reasons explained above in Part I.B., the Boandtisiable with respect to Barber’s alleged failure to
intervene.
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imprisonment exists, but the detention is by reasfoan asserted legal authority to enforce the
processes of the law.”Alsup v. Skaggs Drug Cente?23 P.2d 530, 526-27 (Okla. 1949)
(quotation omitted). Applying this rule, the Courtegs that the Board cannot be held liable for
false imprisonment in this case. There is npulis that Plaintiff was deteed by an officer of
the law, and not by a private person. Acaogty, no actionable eim can lie for false
imprisonment with respect to Gragg’s actioree DelLong v. State eX.r®kla. Dep't of Pub.
Safety 956 P.2d 937, 938 (Okla. Civ. App. 1998). Toekeent Plaintiff inteded to plead false
arrest rather than false imprisonment agathst Board, Plaintiff still has no viable claim,
because it is undisputed that Btéf was not arrested, charged,exen detained for more than a
few seconds. Plaintiff points to no authority thetuld support a claim for false arrest under the
circumstances of this case. Summary judgmegtasted to the Board on the Fourth Cause of
Action.

C. Punitive Damages

Finally, the Board asserts Riif cannot maintain a punitive damages claim against it,
because the OGTCA prohibits an award of puaitir exemplary damages against a political
subdivision for claims arieg under state tort law. KDA. STAT. tit. 51, § 154(C) (“No award for
damages in an action or any claim against dte¢e or a political division shall include
punitive or exemplary damages.”). Plaintiff coneedhe applicable law precludes an award of
exemplary damages against a municipalityder both the OGTCA and § 1983. The Court
agrees. Accordingly, the Board is grantethmary judgment on the punitive damages claim.

CONCLUSION

For the reasons outlined above, Defendant’s Motion for Summary Judgment (Doc. No.

54) is GRANTED IN PART. Summary judgment i®ENIED to Defendant Gragg on all
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claims. Summary judgment GRANTED to Defendant Barber on all claims. Summary
judgment iSGRANTED to the Board on the Fourth CausfeAction (False Imprisonment) and
on the claim for Punitive and ExempfaDamages. Summary judgmentD&ENIED to the
Board on the Second Cause of Action with ezspo the actions of Defendant Gragg.

IT IS SO ORDERED this 8th day of July, 2016.

mes H. Payne
nited States District Judge
Eastern District of Oklahoma
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