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THE UNITED STATES DISTRICT COURT FOR
EASTERN DISTRICT OF OKLAHOMA

)
KARL FONTENOT, )
)

Petitioner, )

)

V. ) No. CIV 16-069-JHP-KEW

)
JOE ALLBAUGH, WARDEN, )
)

Respondent. )

OPINION AND ORDER
This matter is before the Court on Besdent’s Motion to Dismiss Second Amended
Habeas Corpus Petition filed pursuant to 28 U.S.C. § 2254 (Dkt.#s 123, Rdfijoner filed
a response to the motion on May 14, 2019 (Dkt.# 150).

Petitioner’s case is one of three the Uniteate&t District Court fothe Eastern District
of Oklahoma has found to involvedaeam confession afubious validity? The players in this
case, Pontotoc County District Attorney WithaPeterson, Ada Police Detective Dennis Smith,
and Oklahoma State Bureau of InvestigatioredgGary Rogers, were all involved in these

suspect confessions and were aloived in Petitioner’s case.

1 Respondent was ordered to respond to the Second Amended Petition on February 14, 2019. (Dkt.# 118). Pursuant to Rule
5(a) of the Rules Governing Section 2254 Cases Respondsmtot required to answer the petition unless ordered to do
so by the courtOnce the Respondent was ordered to respond, the Respondent was required to address all allegations
in the Second Amended Petition. “The answer must address the allegations in the petition. In addition, it must state
whether any claim in the petition is barred by a fadure to exhaust state remedies, a procedural bar, non-
retroactivity, or a statute of limitations.” Id. at 5(b).” (emphasis added).
2 See Second Amended Petition for Writ of Habeas Corpust DR8, Ex.# 61. (“This is at least the third murder
conviction in Pontotoc County, Oklahoma, from 1985 through 1988 which was based wglegen “dream confession”
and circumstantial evidence which resulted in the death peSakyFontenot v. Staté42 P.2d 31 (Okla. Crim. App.
1987)(appeal after new trial, 881 P.2d 69 (Okla. Crim. App. 1994jd v. State755 P.2d 123 (Okla. Crim. App. 1988);
State ex rel. Peterson v. WaiD7 P.2d 1217 (Okla. Crim. App. 1988ee alsdrobert MayerThe Dreams of Ada87-38
(1987);Williamson v. Reynold904 F.Supp. 1529 (ED OK 1995).
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The prosecution has acknowledged that Pattis confession lacked any corroborating
evidence. Besides the confessithrere was no direct or cumstantial evidence connecting
Petitioner to this crime. Further, despite threourt orders, the Pontotoc County District
Attorney’s Office, numerous law enforcemenengies, and Respondent have repeatedly failed
to disclose documents relevant to Mr. Fontenoase for over twenty-five years. At the same
time, Respondent both in state post-convictiod an these proceedings argues laches as an
affrmative defense to Mr. Fontenot’s sestions of actual nnocence and numerous
constitutional violations. The audacity of tlgument in the face of newly “discovered” Ada
Police Reports is astounding.

The investigation into Mr. éhtenot's case has revealed both documents and witness
statements that prove an alibi defense, anustantiate proof of the ineptness of the police
investigation. The newly discokerl evidence undermines the prostor’'s case and provides
solid proof of Mr. Fontenot’s probable innocentferobable innocence” is established if Mr.
Fontenot presents “new facts [that] raise[] suitient doubt about [the petitioner’s] guilt to
undermine confidence in the result of the trial...” Schlup v. Delp513 U.S. 298, 317 (1995)
(emphasis added). To establish the requisite pililyathe petitioner must show that it is more
likely than not that no reasonabjuror would have convictedim in the light of the new
evidence.ld. at 327; see alddouse v. Be]l547 U.S. 518, 538 (2006)federal court presented
with Schlupclaim “must make” ‘a probabilistic detemation about whateasonable, properly
instructed jurors would do.”YOnce a federal court makes such a finding, a gateway claim of
innocence exists removing anyopedural obstacles allowingehsubstantive review of Mr.
Fontenot's claimsSee House547 U.S. at 536-53TCase v. Hatch731 F.3d 1015, 1036 (10
Cir. 2013). The evidence presented in Mr. Foats Second Amended Petition establishes his

probable innocence and merits thenoxal of any procedural hurdles.
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Petitioner, a prisoner currently incarceratedNorth Fork Correctional Facility in Sayre,
Oklahoma, is challenging his convictions in Hugliesinty District Court Case No. CF-88-43 for First
Degree Murder, Robbery with a Dangerous Weapon, and Kidnapping.

He sets forth the following grounds for relief:

Newly discovered evidence establishes that Fmtenot is innocent, satisfying the gateway
requirements oBchlup v. Delp513 U.S. 298 (1995).

Il. Mr. Fontenot's Fourteenth Amendment rightsreveiolated when thedntotoc County District
Attorney’s Office withheldevidence in violation oBrady v. Maryland373 U.S. 83 (1963).

II. Mr. Fontenot’s Sixth and Fourteenth Amendment fundamental right to counsel was violated by
the Ada Police Department’s interfeoenwith attorney-client privilege.

IV.  Mr. Fontenot’s Sixth Amendment right to effe® assistance of counseés violated when his
trial counsel failed to investige the case and present viabl&ence supporting his innocence.

V. Mr. Fontenot’s Sixth Amendment right to effee assistance of appellateunsel was violated
when his appellate counsel failed to present viabtestitutional claims in Mr. Fontenot's direct
appeal proceedings.

VI.  Mr. Fontenot’'s due process rights were ateldd due to police misconduct when taking a false

confession and the prosecution kmogly introduced false testimony during his trial in violation
of the Fifth and Fourteenth Amendment to the U.S. Constitution.

VIl. The evidence was insufficient to convict Mfontenot because the State failed to show the
existence of the corpus delicti of the chargeidhes outside of the confession and failed to
establish the trustworthiness of the confesgioriolation of the Burteenth Amendment.

VIIl. The State’s injection of inadmissiblesarsay from the extrajudicial confession of
Mr. Ward in Mr. Fontenot’s trial violated his constitutional right of confrontation.

IX.  Mr. Fontenot's Fourteenth Amendment dueqass rights were vialed due to the police
misconduct that permeated the investigainto Mrs. Haraway'’s disappearance.

Respondent has filed a motion to dismiss theo8é Amended Petition as barred by the statute
of limitations set forth in 28 U.S.C. § 2244(d), and the state bar of [g&iest 147). Respondent also
asserts the Second Amended Petition includeghausted claims, rendering it a mixed petititoh
Petitioner responds he has established thealdtinocence gateway removing the procedural
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impairments, and all of his claims should be deemed exhausted. (Dkt.# 150).

PROCEDURAL HISTORY 3

On April 24, 1984, Donna Denice Haraway was $&&n at McAnally’s convenience store
in Ada, Oklahoma. A few customers arrivea find the store empty and called emergency
services. Several law enforcement agenogsponded to the scene including the Ada Police
Department (“APD”), and the Pontotoc Courferiff's Office. Later,the Oklahoma State
Bureau of Investigation joined thecll agencies in the investigation.

On October 12, 1984, with Mrslaraway still missing, the pak contacted Thomas Ward
in Norman, Oklahoma, and interviewed him foore than two hourgPH Tr. 506). Mr. Ward
denied any involvement or knowledge of what happened to Mrs. Haraway. ( Tr. 1336). Mr. Ward
returned to the Oklahoma State Bureau of Investigdo take a polygraplkst the next day. After
nine hours of interrogation, police videotaped Mfard give a statement in which he described
being with Odell Titsworth and Karl Fontenoethight of Mrs. Haraway’s disappearance. Mr.
Ward also stated the three robbed McAnallkidnapped Mrs. Haraway, raped, and stabbed her
to death. Based solely on Mr. Ward'’s confession, police arrested Merfedrthe next day. Mr.

Fontenot was interrogateshd confessed in similar fashion as Mr. Ward.

3 There are several records cites withiis Bpinion and Order. Abbreviationsttee various court records, hearings, and
trials will be as follows:

OR: Original trial court record

P/H: Preliminary Hearing Transcript (there was only prediminary hearing held in this case even after remand
from the OCCA).

JIT date and page: Joint trial of Thomas Ward and Karl Fontenot in 1986.

N/T date and page: Fontenot'’s trial held over several days in 1988.

Ward N/T date and page: Thomas Ward’s trial held over several days in 1989.

State’s Exhibit : State exhibits from Mr. Fontenot’s trial.

The Court also takes judicial notice oéthublic records of the @khoma State Courts Network at http:/www.oscn.net.
See Pace v. AddispNo. CIV-14-0750-HE, 2014 WL 5780744, at *1 n.1 (W.D. Okla. Nov. 5, 2014).
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Nineteen days later, the Pontotoc Distidtorney’s Office filed charges against Mr.
Fontenot and Mr. Ward in Ga No. CRF-84-183 including Count |, Robbery with a Dangerous
Weapon; Count Il, Kidnapping; diint Ill, First-Degree Rapeand Count IV, First-Degree
(Malice Aforethought) Murder. (O.R. 112). Ovovember 8, 1984, the State filed a Bill of
Particulars against each defendant allegirgy ftllowing aggravating circumstances: (1) the
murder was especially heinous, atrocious, nekr(2) the murder was committed for the purpose
of avoiding or preventing a lawfalrest or prosecution; and (3) the existence of a probability that
the defendant would commit criminal acts of eite that would constiiel a continuing threat
to society. (O.R. 591, 592). Mr. Fontenot vegpointed counsel on November 29, 1984, 42 days
after his arrest. (O.R. 30).

The Pontotoc District Court held a jojmteliminary hearing on February 4, 1985. Mr.
Fontenot and Ward were bound o¥er trial on Count I, Robbg with a Dangerous Weapon;
Count I, Kidnapping; and Count IV, Murdén the First Degree. (O.R. 592-A-592-B). The
magistrate found insufficient evidence to order eittedfendant to trial on Count IlI, First- Degree
Rape. (P/H 1047). The State appealed to th&ribi Court to reinstate Count Ill, but was
overruled. (Tr. 26-27). The State appealed thagul the Oklahoma Court of Criminal Appeals.
On September 6, 1985, while tls#ate's appeal on the rapeadfe was pending, the State
dismissed the rape charge and amended the Information to allege Count I, Robbery with a
Dangerous Weapon; Count II, dhapping; and Count lll, FirdDegree (Malice Aforethought)
Murder, and proceeded to trial. (O.R. 475).

Both Mr. Fontenot and Mr. Ward were conedton all counts in a jury trial held on
September 24, 1985. The trial court sentenced bdtheiaty years imprisanent on Count I, and
ten years imprisonment on Count During the penalty phase tfe trial, the jury found the

existence of the three aggravating circumstarand no mitigation. Mr. Fontenot and Mr.
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Ward were sentenced to death. An appeal was tifilely for both men in the Oklahoma Court of Criminal
Appeals.

During the pendency of the appeal, a niamd a skull in kighes County, Oklahoma,
which initiated a search of éharea. Eighteen months afterdMHaraway’s disappearance, her
skeletal remains were recovered after severmltbtes of the area. The medical examiner found a
bullet hole in the back of her skull was thdyoavidence of a probablcause of death. (N/T
6/9/1988 at 130). The medical examiner also foom@vidence of any stabbing or burning of the
remains. (N/T 6/14/1988 at 13%36). The Oklahoma Court of i@rinal Appealsreversed both
the conviction and sentence o®utonviolations inFontenot v. Stat&’42 P.2d 31 (Okla. 1987);
SeeBruton v. United State891 U.S. 123 (1968).

Following remand, Mr. Fontenot was triedhiughes County, Oklahoma, after a change
of venue motion was granted liye trial court. OnJune 7, 1988, the State filed an Amended
Information alleging Counts I, I, and Ill,d®bery with a Dangerous Weapon, Kidnapping and
Murder in the First Degree (malice aforethougtegpectively, adding to Count 1V the cause of
death by gunshot. (O.R.II 76.) Anotigreliminary hearing was not lgde Mr. Fontenot’s jury trial
started on June 7, 1988, in Hugl@sunty District Court. (N/T &/1988 at 1). On June 14, 1988,
Mr. Fontenot was convicted on all counts/TN/8/1988 at 104; O.R. Il at 165, 166, 167). The
jury assessed punishments of twenty (20) and(i€) years imprisonmémn Counts | and |
respectively. (O.R.1l at 65, 166). Following the penalty phase, thequnyfthe existence of the
three alleged aggravating circumstances andume 14, 1988, set Mr. F@miot's punishment at
death. (O.R Il at 168, By. Judgment and sentence in accocgawith the jury'sverdicts were
imposed on July 8, 1988. Mr. Fontenot filed a timely notice of appeal to the Oklahoma Court of

Criminal Appeals.

Mr. Ward was tried in Pottawattamie Countytbe same charges almost a year after Mr.
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Fontenot was convicted. Befotiee same trial court, MiWVard'’s trial began on May 31, 1989,
and concluded on June 16, 1989. The jury found Mr. Ward guilty on all charges.
However, the jury imposed a sentence ofilifi@risonment with the possibility of parole.

On June 8, 1994, the Oklahoma Court of Qmath Appeals affirmed Mr. Fontenot’s
convictions, but overturned his deatentence due to a life withabe possibility ofparole jury
instruction being omitted during the penalty ph&smntenot v. State881 P.2d 69 (Okla. 1994).
The Court remanded Mr. Fontenot’'s case faendencing. Mr. Font®t was subsequently
sentenced to life imprisonment without the possibility of parole.

An Application for Post-Conviction Relief wéised in the District Court of Pontotoc
County on July 24, 2013. After requesting additional time to respond, the State filed its
response on September 17, 2014. Without an evidgiéaring, the district court issued its
post-conviction findings on December 31, 20ddnying relief based on the Respondent’s
assertion of Laches. Mr. Fontenot timely filed appeal to the Oklahoma Court of Criminal
Appeals on March 2, 2015. Heisad all claims from his ate post-conviction proceedings
and challenged the laches decision. On Mdwer 2, 2015, the Oklahoma Court of Criminal
Appeals affirmed the state post-conviction cauarder denying relidinding the application
was barred by laches. Mr. Fonteriiled a Petition for Writ of Habeas Corpus seeking relief
from his state court convictions.(Dkt.# 4).

Since Mr. Fontenot filed himitial Petition, he has engagé&d discovery, served several
subpoenas, and conducted depositions. The Cadimdrdzed discovery, itluding production and
review of the Pontotoc County District Attorrigyiles. (Dkt.# 24, 44). During the process, Mr.
Fontenot’s counsel served a subpoena onAlti@ Police Department and in response their
organization stated no documents existed. WitherQistrict Attorney’s iles, counsel discovered

reports never disclosed to prior defense celurBased upon that digeery, Mr. Fontenot’s
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counsel was allowed to file an Amended Petition.(Dkt.# 77).

Shockingly thereafteradditional documentswere produced by Respondent and the Ada
Police Departmentut not to Mr. Fontenot. Pursuant to Thomas Ward’s subpoena during state
post-conviction proceedings, Respondent recevdd Police Reports. These documents were
not immediately turned over to Mr. Fontenat@unsel. Once Mr. Fontetis counsel discovered
this, they requested the recowdsich were subsequently dissked. Based upon these events, this

Court permitted Mr. Fontenot to file thestant Second Amended Petition. (Dkt.# 123).

STATEMENT OF FACTS

On April 28, 1984, Donna Denice Haraway vemsployed as a convenience store clerk at
McAnally’'s gas station and store in Ada, I&fkoma. Testimony presented at both of Mr.
Fontenot's trials explained thistrs. Haraway walked out of theosé with a white male. They both
got into a pickup truck and drove away. What dlyatappened to Mrs. Haraway in the days and
months after her disappearance remained atany until her remains were found in Gerty,
Oklahoma, more than a year and a half dfesrdisappearance. (Dkt.z8,ZEx.# 44). Police found
her skeletal remains spread across a largethegaequired several searches to locate. The
Oklahoma Medical Examiner’s Office determirtee cause of death was a gunshot wound to her
head. Marks found on her ribs were found taclesed by animals instead of stab wouldis.

APD Detective Dennis Smith, ai@iSBI Agent Gary Rogers headlthe investigation into
Mrs. Haraway'’s disappearance. Along witlesh two officers, APD Detective Mike Baskins
handled key parts of the invesdtgon, and was responsible for the McAnally’s crime scene. From
the period of late April until October 1984, OS&81d APD investigated many alternate suspects
and leads. Sometime in late September or October, Detectives Smith and Baskins interviewed Jeff
Miller who provided information gleaned fromhetr individuals that implicated Thomas Ward

and Karl Fontenot. Based on this uncorroborataaversation, police sght out Thomas Ward
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and then, Mr. Fontenot as their suspects.

The case against Mr. Fontenot rests primaniiyhis confession given in October 1984.
In his confession, Mr. Fontenot states that along with Odell Titgorth, and Tommy Ward
robbed McAnally’s, kidnapped and murderibls. Haraway before burning her body. After
extensive investigation intearious areas around Pontotoc County, Oklahoma, the OSBI and
APD were unable to locate Mrs. Haraway’s r@mar any physical edence corroborating Mr.
Fontenot’'s confession. In fachot one detail of Mr. Fonterist confession could ever be
corroborated with angvidence in the case.

Along with the confessions, the Pontotoc CiyuBistrict Attorney’s case included

three witnesses who arrived at McAnally’seafMrs. Haraway'’s disappearance. These three

men testified as to what they witnessed upon augiat the store. The witsses said a man and a
woman exited the front door and got in a pickup thas parked about 10 feet away, parallel to
the door, facing east. (N/T 6/10/1988 at 60). Tha hed one arm around her waist. (N/T 6/9/1988

at 66) The pickup was light-colored, "late model, late '60s, early '70s,"” with an intact tailgate,
"greenish, gray" with primered spots digday primer.” (N/T 6/10/1988 at 40-41, 47,

59). Not realizing anything was amiss, one @f witnesses entered the store finding it empty.

Soon afterwards, witnesses caltbé Ada police after finding the cash register open and all of
Mrs. Haraway'’s belongings, including haurse and school books, still in the store.

While attempting to secure McAnally’s, law enforcement received reports of two men
who had been at a nearby convenience storeearlthe evening. KareWise, the convenience
store clerk at J.P. 's Pak-To-Go (“J.P.’s”), a maile west of McAnally's, and James Paschal, a
customer at J.P. 's, told pm#i of two men who were in theos¢ between 7 p.m. and 8:30 p.m.
Ms. Wise said the men made her nervous. BtghWise and Mr. Paschal described the pickup

seen with the men at J.P. 'saa¥ed primered truck ... mostlyderimer ... [with] grey primered
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spots,” and an "older model" Chevrolet of unifaralor with a tailgate that was either missing or
painted a different colofN/T 6/9/1988 at 193, 214, 225).

Ms. Wise positively identified Mr. Ward as one of the men she saw in JIB.’at.185;
(State's Exhibit #s 5 and 51). Teecond man seen by Ms. Wise at kRvas 6 feet to 6 feet and
2 inches tall, white male, sandy brown hair. (Stdalsibit # 5). However, Mr. Fontenot’s height
is 5’9.” Neither Ms. Wise nor Mr. Paschal iddmetd Mr. Fontenot as the second man. Ms. Wise
testified that the second man she had seen oih 24 1984, had lighter hair than Mr. Fontenot
and that Mr. Fontenot was shorter than the man she had seen. (N/T 6/9/1988 at 194-195). Ms. Wise
also testified that she had seen a man staringratpartment while Mr. Fontenot was incarcerated,
and she believed this man resembled the seomardat J.P. 's with Mr. Ward. (P/H 1063, N/T
6/9/1988 at 197-199). Ms. Wise sdiis same man was a spectator at the preliminary hearing. (PH
Tr. 161; F-85-769; Tr. 968-969, 981-982, 984-985; N/T 6/9/1988 at 200-202).

Several other witnesses testified aboutkpgr trucks seen that night having a similar
description as the one seen at™Mally’s and J.P.’s. However, tleeux of the District Attorney’s
case rested on the confession and an identificagalim Moyer, a customer in McAnally’s that
night.

Based on this testimony, Mr. Fontenot was comddh both trials and sentenced to death.

His death sentence was overturned after the second trial resulting in a re-sentencing to life without

the possibility of parolé.

4. The Oklahoma Court of Criminal Appeals (OCCA) set forth facts surrounding Mrs. Harawadytdiab and murder in
the appeal of Mr. Fontenot's first tri#lontenot v. Staté742 P.2d 31, 32 (Okla. Crim. App. 1987). The OCCA’s factual
findings are entitled to a presumption of correctness. 28 USR€ion 2254(e)(1). The facts as set forth by the OCCA are
consistent with the above recitation and have been given a presumption of correctness bytthis Cou

Donna Denise (sic) Haraway was abducted after being robbed at the convenience store where she

was working on April 28, 1984, in Ada, Oklahoma. [Fontenot] and Tommy Ward were tried for the

crimes during September, 1985. In October of 1984, Tommy Ward made a statement to law

enforcemenbfficerswhich inculpated Fontenot, an individual named Odell Titsworth, and to a

slighter degree, himself. Fontenot and Titsworth were arrested as a result and Fontenot gave a different
10



Disturbingly, the recent discoveof Ada Police Departmentperts contain evidence that
may have changed the trial of Mr. Fontenot datically, including confidential letters written by
Mr. Fontenot to his trial attorney, George Butrarthese letters, he provides names of people to
corroborate his alibi. Additionally, he recanteddosfession and detailed police attempts to make
him confess while in custody. Other newly disa@geexculpatory reports include a previously
undisclosed handwritten report takemm Gene Whelchel about higscription of the men he had
seen in McAnally’s. (Dkt.# 12FEX.# 96). The report was made April 30, 1984, two days after
Mrs. Haraway went missing. It provides extedyndetailed descriptionef the men, down to
Suspect #2 having muscular arms, a narrow wait,larger shoulderkle describes acne scars
on Suspect #2. He describes Suspédas a “neat looking guy” witlin athletic build and probably
right handed. These details were never provided to defense counsel and would have been essential
in cross examining Mr. Whehel and other witnesses.

Also, recently provided to defense counsebvaa interview with James Boardman, an

employee with the Ada newspaper. (Dkt.# 123, B8} Mr. Boardman was in McAnally’s store

statement substantially in agreement with Waed'sept that it more clearly inculpated Ward.

In each [of] Ward’s and Fontenestatements, the instigator amadgleader in the criminal acts
was said to be Titsworth. However, Titsworth weéiminated as a suspect within a few days of his
arrest because of clear proof the polied that he had not been an accomplice.

According to the statements of Ward and Fontenot, Haraway was robbed of approximately $150.00,
abducted, and taken to the grounds behind a power plant in Ada where she was rapeidgAocord
[Fontenot's] version, she was then taken to an abandoned house behind the plant wherh Titswort
stabbed her to death. She was then burned along with the house. When Haraway’s remains were
found in Hughes County, there was no evidence of charring or of stab wounds, and there was a single
bullet wound to the skull.

The evidence at trial revealed that two men, @nghom was positively identified as Tommy Ward,
played pool at J.P.’s convenience store in Aldahoma from about 7:00 p.m. until about 8:30 p.m.
the evening of April 28, 1984. Around 8:30 p.m., the two men left the store. Shortly thereafter, Tommy
Ward was seen leaving with kavay from the convenience storeewt she worked which was across
the road and a quarter of a mile away from J.Fdstenot was said to resemble the man with Ward
at J.P.’s, but could not be identified as having sandy brown hair and being sixdodfot 2 inches
tall. Fontenot had dark brown hair and was several inches shorter than the descriptio®ge
witness went so far as to tell a detective andwaf investigator, and attempted to tell the District
Attorney, without success, thatienot was not the man he sawliR.’s. Other than the statements
given by Ward and Fontenot, there was no other evidence linking [Fontenot] to the crimes.
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at 5 p.m. on April 28, 1984, and encountered twa that in his opinion were “acting funny.” He
saw Mrs. Haraway there. Ada police officers wieatk to Mr. Boardman after Mr. Fontenot was
arrested in October 1984 and beuld not identify Mr. Fontenoas one of the men he saw.
Additionally, two witnesse whose names were written on theAvially’s registertape, provided
almost the exact information to the Ada Police thay did to post conviction investigators when

they provided their affidats. (Dkt.# 123, Ex.# 94).

l. MR. FONTENOT QUALIFIES FOR SUNBTANTIVE REVIEW UNDER
BOTH THE ACTUAL INNOCENC E AND CAUSE AND PREJUDICE
EXCEPTIONS

A. Statute of Limitations
Respondent alleges the Second Amended &eidibarred by the statute of limitations,
pursuant to the Anti-Terrorism and Effectivedile Penalty Act of 1996AEDPA), codified at
28 U.S.C. Section 2244(d). According to 28 @.S§ 2244(d)(1) a stateetitioner challenging
his felony conviction must file kiPetition for Writ of Habeas Qauis prior to the lapse of the
one-year statute of limitations. However, theSUSupreme Court has found this statute of
limitations may be waived upon a ciiglé finding of actual innocenc&icQuiggin v. Perkins

569 U.S.383, 133 S.Ct. 1924, 1935, 185 L.Ed.2d 1019 (2013).

Further, numerous jurisdictions, includingthenth Circuit Courdf Appeals have found
that to prevent a manifest injustice of contmgto incarcerate one wh® actually innocent, a
number of procedural @ects will be waivedSee Kuhlmann v. Wilspd77 U.S. 436, 454
(1986)(allowing successive petitions wittjected constitutional claim3yicClesky v. Zan¥99
U.S. 467, 494-495 (1991)(excusing “abusivétms” exception in federal habeaigeney v.
Tamayo-Reyeb04 U.S. 1, 11- 12(1992)(actual innocemeanps failure to develop facts in

state court)Lopez v. Trani628 F.3d 1228, 1230-31 (10th Ck010)(actual innocence is an
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exception to procedural barrgein a petitioner’s case including statute of limitatiosgg also

Lee v. Lampert653 F.3d 929, 932 (9th C2011) (allowing actualnnocence casde receive
substantive review despite being time-barr&ayter v. Jone895 F.3d 577, 602 {&ir. 2005);

San Martin v. McNejl633 F.3d 1257, 1267-68 (11th Cir. 20119gnes v. Staf&b91 So.2d 911,
915-16 (Fla. 1991) (permitting actual innocence based on new evidence in a writ obsanor
nobig; In re Clark 855 P.2d 729, 760 (Cal. 1993)(claims of factual innocence based on newly
discovered evidence permitted at any time regardless of delay or failure to raise claim
previously); Summerville v. Warder229 Conn. 397, 244 (Conn. 1994)(allowing state habeas
corpus petition on newly discovered evidenake innocence even ithh other procedural
problems)People v. Washingtod 71 Ill. 2d 475, 489 (lll. 1996)(pcedural due process allows
newly discovered evidence of innocence at any tiae)parte Elizondp947 S.W.2d 202, 205
(Tex. Crim. App. 1996)(permitting a claim of actuahocence action in the interest justice);
State ex rel Amrine v. Ropel02 S.W.3d 541, 547 (Mo. 2003)(pétting actual innocence to

be raised in state habeasmas proceedings outside of th@mal post-conviction avenu&tate

v. Armstrong 2005 WI 119 (WI 2005)(state supreme court could use its inherent power to
remedy a miscarriagof justice);Montoya v. Ulibarrj 142 N.M. 89,97 (N.M. 2007)(allowing
actual innocence claims in stdtabeas petition as an actfahdamental fairness). While Mr.
Fontenot is filing his habeas corpus petition el/the one-year statute of limitations, he claims
he is actually innocent of his convictions and the failure to file timely was through no fault of

his own?®

5 Petitioner’s convictions became final before the enactofaiie AEDPA. Therefore, the statute of limitations
commenced on the AEDPA’s enactment date of April 24, 1996 and expired on April 24S&8%Ferrano v. Williams
383 F.3d 1181, 1183 (1'@Cir. 2004). Because his habeas corpus petition was not filed until February 24, 2016, this action
is time-barred under 28 U.S.C. Section 2244(d)(1)(A). (Dkt.# 4). Further, puretkS.C. Section 2244(d)(2), the
statute of limitations is tolled while a properly-filed applicatfor post-conviction relief or other collateral review af th
judgment at issue is pending. On July 24, 2013, Petitiondrditeapplication for post-conviction relief in Pontotoc County
Case No. CRF-1984-183. (Dkt.# 99-2). The post-conviction application was denlesldigte district court on December
31, 2014. (Dkt.# 99-8). On October 29, 2015, the OCCA entered an Order Grantiog tddgAllow] Associate Counsel

13



An unexplained delay in presenting newidence may bear on a determination of
whether a petitioner has made the requisimaaéng to overcome the statute of limitations.
However, in the instant case Mr. Fontenot did not “sit on” newly discovered evidence for
over twenty years before raising these claimstate post-conviction or federal habeas
corpus as the State suggests. Bdi@ at 62-118. While records were disclosed to the
Oklahoma Indigent Defense Services (OID&)some point after the December 1992
Oklahoma Court of Criminal Appeals (“OCCAorder, there is no evidence that Mr.
Fontenot personally knew of their existenEarther, he had no eans by which he could
have developed these records had he knowrcadil not investigat them, find withesses
mentioned in them, obtain affidavits and supipgr evidence, and submit it all to a court.
Given that Mr. Fontenot is le@ing disabled, it makes the poséitiiof this occurring even
more remote, if not impossible.

Further, these records were not disabs@til after his seand direct appeal was
almost finished. His appellat®unsel’s opening brief had befled and there was no means
for further factual development at that poiithen the OCCA affirmed his conviction, but
overturned his sentence, there was no meadg\elop these documents to challenge the
underlying conviction. Attorney Mark Baite who represented Thomas Ward, Mr.
Fontenot’s co-defendant, removed Mr. Fontenfiles, including the OSBI reports from the
OIDS office without any auth@ation or release from Mr.datenot. Mr. Barrett claims to
have been representing both Mr. Ward avid Fontenot, but onlyfiled a state post-

conviction brief for Mr. Wardn October 2017. Mr. Barrett nevéled a sta@ application

and Affirming Denial of Post-Conviction Relief in Case No. PC-2015-76. (Dkt.# 99-10). Petitioner filed a petition for writ
of habeas corpus in this Court on February 24, 2016. (Dkt.# 4). Because he did not filg-b@anpiction proceedings
until after the one-year limitations period had eggj he is not eligible for statutory tollin§ee May v. WorkmaB39
F.3d 1236, 1237 (1OCir. 2003).
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for Mr. Fontenot. Mr. Barrett’s representatiorbath Mr. Ward and Mr. Fontenot represents

a conflict which Mr. Fontenotaised, and Respondent qgtiesed, during post-conviction
proceedings. Those questions remained unresolved at the time of the state court’s order
denying the post conviction application.

Respondent also argues that Mr. Faotes filing of a “Reply and Motion for
Summary Judgment” precludesyaadditional factual developent in the instant federal
habeas corpus proceedings. (Dkt.# 148). Harea summary judgment motion is not a
waiver of any further factual development, idipleading that allegesdte are certain issues
that can be decided based on the knowneswdd at the time. Fed®&v.P. 56. When facts
are unavailable to a non-movant, the coomdy “allow time to obtain affidavits or
declarations or to take discovery.” Fed.R.Cia®(d). Further, if a court denies the motion,
it does not necessarilyé the litigation. Instead, the caseyntntinue with further factual
development, including a possible evidentiary hearing, or trial. Fed.R.Civ.P. 56(Q).
Similarly, in post-conviction proceedingssammary judgment motion does not preclude
any further factual development.merely suggests to the satourt that thre are certain
issues that may be decided based on the esédeefore the court at that point in time.

In this case, it appears there was theas never any waiver of additional factual
development beyond the motion for summary judgimAt the last hearing in state court,
both parties sought additional factual development beyonddtien based on two grounds:

a prior discovery agreement and a potentiadestiary hearing for both sides. (Dkt.# 105,
Ex.# 1, Minute order). After that, Respontiehad actually requested more time for
discovery and in an Agreed Motion for Extension of Time asked for an extension to
respond.(Dkt.# 105, Ex.# 2, Agreed Motion).

Further, the Post Conviction Findingssuied by the state court do not reach the
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substantive merits or addret® facts of an of Mr. Fontetis claims. (Dkt.# 99, Ex.# 8).
The Court simply found: “Claim of actuahnocence, ineffective sistance of counsel,
prosecutorial misconduct andBrady violation could have been submitted much
earlier...[s]imply, too much time has ekgad due to Petitioms own inaction.” Id.
Discovery was ongoing when the trial coartpost conviction finaigs were entered.
However, neither Mr. Fontenot, nor the Courtrevaware of the lack of full disclosure by
the Pontotoc County District Attorney’s Qfé that demonstrated Mr. Fontenot did not
unduly delay asserting his constitutional claifgtther, there was no review of whether or
not Mr. Fontenot's actual innoces in and of itself merited lief under state law. In fact,
following the filings cited above, “there were further hearings liere the state court
abruptly filed the two-page order denyingjeEon New Year's Eve 2014, the day before the
state judge retired.” (Dkt.# 108t 4). Because the state cooever ruled on the motion for
summary judgment, the Staga'eliance on it is misplaced.

Mr. Fontenot’s actual innocence is discusisdéich pp. 17-48.

B. Procedural Default

Respondent also argues that the petitisnprocedurally baed by the OCCA'’s
application of laches. Courts may not considames that have beenqaredurally defaulted on
adequate and independent sfatecedural groundsuhless the petitioner calemonstrate cause
for the default and actual prejudice as a resftilthe alleged violatio of federal law, or
demonstrate that failure to consider the rakiwill result in a fundaental miscarriage of
justice.” Byrd v. Workman645 F.3d 1159, 1167 (#0Cir. 2011). Specifically, Respondent
contends that because the Oklahoma Coorsd Mr. Fontenot had “forfeited [the] right [to
have his post-convian claims heardjhrough his own inaction’” he should berocedurally
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barred from pursuing them now. (Dkt.# 14&hibit # 10, at 3-4)(emphasis added).

Mr. Fontenot, however, again contends #igprocedural barsave been removed
because his case fits withirethactual innocence” gateway extiep that would permit federal
habeas review of his alleged procedurally defaulted claims, and his alxgely &rror” serves
as the “cause and prejudice” sufficient to setive same function. Mr.oRtenot also contends
Respondent cannot assert laches as an ativerdefense for undue delay when their own
actions continue to subvdris ability to litigate his @ims in a timely manner.

Like the time bar applied in statute of limitan cases, in general, absent a showing of
cause and prejudice, a habeas court will not entertain a claim that has been defaulted in state
court because of a procedural state court Bee. Dretke v. Haleyp41 U.S. 386, 388 (2004).
However, there are several narrdwit critical, exceptions to thigeneral rule. First, the Court
requires that the rule must be adequate andoertient — that is, it was firmly established,
regularly followed, and consistently applied at the time of the alleged défardtv. Georgia
498 U.S. 411 (1991). Second, there is “a narrow dimepo the general te when the habeas
applicant can demonstrate that the alleged constitutional error has resulted in the conviction of
one who is actually innocent of the underlying offen$.,’see Schlup v. Del®13 U.S. 298
(1995);House v. BeJl547 U.S. 518 (2006). Third, thesean exception in claims &fradyerror,
where the elements of the substantive clai@lfitsirror the cause angrejudice inquiry and
proof of one is necessarily proof of the othlfeéee Banks v. Dretk&40 U.S. 668 (2004). Mr.
Fontenot qualifies for substave review under both the aefuinnocence and the cause and

prejudice exceptions.

C. Actual Innocence
As explained above, Mr. Famot's actual innocence caguitably toll the AEDPA’s

statute of limitationsMiller v. Marr, 141 F.3d 976, 978 (Y0Cir. 1998). “Actial innocence, if
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proved, serves as a gateway through which digregr may pass whether the impediment is a
procedural bar...[or] expiration de statute of limitationsMcQuiggin v. Perkins569 U.S. 383,
386 (2013). The purpose of the prdueal actual innocence standasdto prevent a manifest
injustice of the continued incaretion of one who is actuallynnocent. When asserting actual
innocence in federal habeas corpus, a petitiomest present newly discovered evidence that a
jury did not consider during their deliberatiosee Schlupp13 U.S. at 327. Specifically, newly
discovered evidence consisting of “trustwortByewitness accounts” and “critical physical
evidence” provide the factual basis for the gateway cl&amlup v. Delp513 U.S. 298, 324
(1995); see also Cummings v. Sirmpa®6 F.3d 1211,1223-1224 {1Cir. 2007); O'Boyle v.
Ortiz, 242 Fed. Appx. 529, 530-531 {1Gir. 2007)(discussing thaietitioner must demonstrate
the newly discovered evidence was not available at t&a)runk v. Armenakif92 F.3d 669,
673 n. 4 (9th Cir. 2002 arriger v. Stewart132 F.3d 463, 478 (9th Cir. 1997). Once an actual
innocence gateway is establishady procedural defects in MroRtenot’s constitutional claims
are removed permitting this Court to evaluate each claim on its n&e#sSchlup;13 at 315.
The significance of the evidence presented below casts grave doubt on the validity of Mr.
Fontenot’s convictions.

Once the factual grounds of actual innocence are present, a federal court’s review must
assess whether “the petitioner [has shown] thatritore likely than not that no reasonable juror
would have convicted him in light of the new evidencgchlup513 at 327;see also House v.

Bell, 547 U.S. 518, 528 (2006). The Seme Court instructs federaluts to examine the strength

of the prosecution’s case atatrwhen weighing the significancé all newly discovered evidence.

See Houseb47 U.S. at 539-553 (assessing newly discalewdence within the state’s theory of

the case at trial). The State’s theof the case shows what evidenis significant to the jury’s
determination of guilt. More importantly, the state’s theory of the case demonstrates the strength
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of the case against a defendant.

The Pontotoc County District Attorney’s Gfé tried Mr. Fontenot twice for the robbery,
kidnapping, and murder of Donna mee Haraway. In both trials, the prosecution’s case against
Mr. Fontenot rested on his confession regaydire robbery of McAnally’s, the kidnapping of
Mrs. Haraway from the store, and her subseqoemter.( N/T 6/14/1988 at 34-36). During trial,
the prosecution acknowledged the plethora afiscstencies between lienfession and all the
other evidence found in the case. A key disanepavas Mr. Titsworth’sion-involvement in the
crime, although he was identified by both Mr. MVand Mr. Fontenot in their confessions as
being present during the alleged murder:

Well, what does Officer Rogers, and Offic&mith, and Officer Bskins say? It is

not unusual to have them tell you péées. | ask you to consider ladies and

gentlemen, first of all, Odell Titsorth[sic] was not there. Therefore, part of the story

had to be a lie. Anytime he said Odeilsvorth [sic] did anything, the rest of the

story had to be a lie, becaiSommy and him, one of themad to do it, what Odell,

what they said Odell did. So, of coursasigjoing to appear there are some lies, and

some mistruths and it is not going to match exactly to the facts as told by the
Defendant.

(N/T 6/14/1988 at 94). Evidence showed Mr. femat was unable to describe, or identify Mr.
Titsworth when asked to do so by law enforcemedT @t 2074-75; P/H 968, 994-95). Both Ada
Police Detectives Smith and Baskins admitted that nothing in Mr. Fontenot's confession was
corroborated by theiinvestigation. (P/H 546-547; N/T 6/10/198&t 178-179). Once Mrs.
Haraway’s remains were found, the medical exan'snreport further disproved the confession
by showing the cause of death to be a gunshot wtmutiet head and refuaty that there were any
knife-marks on her ribs. (Dkt.# 12Bx.# 46).

In addition to the confession, the prosecutielied on two witnesses who identified Mr.
Fontenot as being both at McAnally’s anchbeng around J.P.’s convenience store. (N/T

6/14/1988 at 21, 70-71). Those witnesseere James “Jim” Moyer (sedra at 33-37)
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and Karen Wise (seaafra at 37-40). This was the crux of the evidence brought against
Mr. Fontenot to obtain his conviction.

The remainder of the evidence presentediresy Mr. Fontenot focused on his guilt by
association with his co-defentta Tommy Ward. Much of the psecution’s opening statement,
closing argument, and rebuttal focused on Mr. Fontenot’s guilt by association with his co-
defendant. (N/T 6/8/1988 at 31-35; N/ 6/14/1988 at 17-19, 35-36, ,709). Instead of direct
evidence inculpating Mr. Fontenot, the prosecuéisked the jury to infer his guilt, based on Mr.
Ward’s guilt. In fact, much of the State’s cdseused on the witnesses who saw Mr. Ward in
J.P.’s, or McAnally’s, (N/T 6/14/988 at 20-21, 27). Mr. Wardfssible possession of the knife,

Id. at 17, and his family’s access to a grey pickup trictk.

During Mr. Fontenot's secondat, the prosecution recoted the testimony of several

witnesses who had given statements to law enforcetimanivere never provided to Mr.

Fontenot’s defense counseBpecifically, those withesses reelanet Weldon (aka Lyon), who

was Mrs. Haraway’s mother; James Watt, who was Mrs. Haraway'’s co-worker at McAnally’s; Richard
Holkum, an Ada Police Officer; aridaren Wise, the sales clerk aPJs convenience store. Without
these witnesses’ prior statements police, defense counsel was unable to cross examine the
prosecution witnesses about critieaidence that either exoneratiell. Fontenot, or impeached the
testimony of various police officers. While deferseinsel presented some evidence challenging the
confessionhe could not provide evidenasstablishing Mr. Fontenot’sinocence, or the inherent
weaknesses in the police investigation.

All the evidence presented at trial mustdwaluated along with the newly discovery
evidence presented hereBee Hous&h47 U.S. at 537-538. The fedécourt must conduct a
cumulative assessment of the prosecution’s eeelan trial, along with the newly discovered

evidence when considering whet actual innocence is proven.
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Our review in this case addresses the merits osdmdupinquiry, based on a fully
developed record, and with respect to that inq&chlupmakes plain that the
habeas court must consider ™all the evidence,” old and new, incriminating and
exculpatory, without regard to whether it would necessarily be admitted under
“rules of admissibility that would govern at trial."

The investigation into Mr. éntenot’'s case has revealed both documents and witness
statements that prove an alibi defense, anuktantiate proof of the ineptness of the police
investigation. The newly discovered evidenagdermines the prosecutor's weak case and
provides proof of Mr. Fontenst probable innocence. As notedipra at p. 2,“Probable
innocence” is established if Mr. Fontenot presds “new facts [that] raise[] sufficient doubt
about [the petitioner’s] guilt to undermine confidence in the result of the trial...” Schlup
v. Delqg at 317 (emphasis added). To establishreeisite probability, thpetitioner must show
that it is more likely than not that no reasonable juror would have convicted him in the light of
the new evidenceld. at 327; see alddouse v. Be]l547 U.S. 518, 538 (2006)( a federal court

presented with aSchlup claim “must make” ‘aprobabilistic determination about what

reasonable, properly instructed jurors woddd™). Once a federal court makes such a finding,
a gateway claim of innocence exists removing@agedural obstacles allowing the substantive
review of Mr. Fontenot’s claim&ee Hous&h47 U.S. at 536-53Case v. Hatch731 F.3d 1015,
1036 (18" Cir. 2013). The evidence presented in Montenot’'s Second Amended Petition puts
the entirety of his case in a different ligheriting the removal of any procedural hurdles.

Some of the new evidence presented includes evidence that Mrs. Haraway was being
harassed and stalked by a man in the wee#tsreonths leading up twer disappearance. The
sole eyewitness, Jim Moyer, plag Mr. Fontenot in McAnally’secanted his identification.

Karen Wise, the convenience store clerkl&.'s was pressured by both the police and

prosecution to change her destidp of the men she saw at her store to fit the police theory
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of the crime.

Further, a medical examiner’s reporithield by the prosecution shows not only a
mishandling of the crime scene - a pattern in tlaise - but more importantly shows that Mrs.
Haraway possibly gave hirto a child sometime before hexath (a striking fact given she had
told a friend she was pregnant at the time ofateluction). The totality of this newly discovered
evidence establishes Mr. Fontd’s probable innocence. After cumulative assessment, it is
evident to this Court that, “more likely than nob reasonable juror would have convicted him.”
Schlup 513 U.S. at 327.

1.Newly Discovered Evidence Establishes Mr. Fontenot’s Alibi.

Investigators knew Mr. Fontenot had told them he was elsewhere when Mrs. Haraway
was abducted. Within the Oklahoma State Buddnvestigation (OSBIljecords are documents
corroborating Mr. Fontenot'ehereabouts the night of Ap28, 1984. The defense never got
these documents. The facts shighv Fontenot agreed to sulirto a polygraph examination on
October 21, 1984. Withithe OSBI prosecutorialsubmitted to the Pontotoc County District
Attorney’s Office is a reporiof Mr. Fontenot's conversan with OSBI Agent Rusty
Featherstone. (Dkt.# 123, Ex.# 43, prosecutbass 142-143). During that conversation, Agent
Rusty Featherstone reported the following:

During the pretest interview, FONTENOMdicated he has never been in the

McAnally’s convenience store nor evenvirgy driven by it. He has never seen

DONNA DENICE HARAWAY before and doesot believe he would recognize a

picture of her if shown it nowalthough he recalseeing a picturef a girl when

she was first reported missing . . . FONN@T recalls on the eaning of Saturday,

April 28, 1984, he went to the apadnt of GORDON CALHOUN, arriving there

at approximately dark or shortly aftire kegs arrived. CALHOUN lives adjacent

to ROBERTSES, where FONTENOT wacurrently staying. At the party

FONTENOT recalls drinking and doing njaana and then returning to the

ROBERTS apartment where he slept on therfiall night. He blgeves he returned
to the apartment between 2330 and 2400 hours that night. . .”

6 The prosecutorial is a report creatediy OSBI agents and given to the Pontotoc County District Attorney to review for
charging decisions and prosecution. leslmot contain the entirety of the intigative documents from law enforcement.
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Id. " Later in the statement, Agent Featherststa¢ed that Mr. Fontenot mentioned a man
named Bruce who was also at the patong with a Michael Shane Lindsdg.

During the post-conviction ingtigation, it was dermined the Bruce mentioned was
Bruce DePrater who acknowledgbeding at the party and seeiMy. Fontenot there the whole
evening. (Dkt.# 123, Ex.# 8). Interestingly, Agé&mtatherstone found Mr. Fontenot’s polygraph
results were inconclusive but bordering on déwep(Dkt.# 123, Ex.# 44 at 605, 628)(explaining
that the examiner cannot make definitive deteatams on whether Mr. Fontenot was truthful or
deceptive on questions about the disposal of Mrs. Haraway’s body and whether he stuck her with
a knife).

Mr. Fontenot also made a handwrittetatement on October 21, 1984, recanting his
confession. In his letter, he sdid had simply agreed with the story OSBI Gary Rogers told him
and lied on the video. (Ex.# 44 at 626). He explathatihe had never been to McAnally’s or ever
met Mrs. Haraway, and reaffirmed his preseat the party. (Dkt.# 123, Ex.# 44 at 625-627).

What is significant is that both the OS&hd Ada Police Department had proof of this
party based upon several witnespams, dispatch records, and police reports. However, this
evidence was never provided to the defense. Palae radio logs show several calls made in
response to a loud party heldzardon Calhoun’s apartment. One of the officers who responded
to this call, Ada Police Officer Larry Scott wrote a report specifically mentioning the “Gordon
Calhoun” party and warning the revelers to keep it dowgooto court. (Dkt.# 123, Ex.# 43,

prosecutorial bates 98).

" When Mr. Fontenot attempted to explain his whereabouts to Detective Smith and Agent Rogers, they interpreted it
as confirmation of whatever Jeff Miller told them over the summer. They failed to independently assess whether the
party occurred as Mr. Fontenot statethea than as confirmation of Mr. Miller's version of what occurred. Counsel

for Mr. Fontenot represents that “ If they did investigate it, those documents have never been disatgsddfense

counsel including undersigned counsel.” (Dkt.# 77, pg. 21, n.4).
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Other witnesses who knew about the partylatCalhoun’s apartment testified at Mr.
Ward’s trial, but not at Mr. éntenot’s. One of these witnesseStacey Shelton, not only
remembered the events of that night, but remeet some of the other people present. Stacey
Shelton attended the party at Gordon Calhounsstagent. She testified at Mr. Ward's trfal
about the party and others who attended:

Q Did you have occasion to attend a party atd@o Calhoun’s apartmenn April
28th, 19847

A Yes, sir. It was the graduationrpafor my younger brother, Bruce.

Q And how did you come to go to that party?

A | was at a club called [Eaaqua that night andHad seen my younger brother
there, and Gordon, and they told me thaty were having a party at his apartment
and asked if wanted to come.

Q. Now, do you recall who went to that party with you?

A Yes, sir. My roommate, Laura Ingrammy boy -- a boy | kne who | ended up,

| ended up dating for two years, that was our first date, and Lyndel Gibson and his
roommate. | don't recall his name. I'm soitryyasn't his roommate, it was a friend.
Q And did you see anyone at the party that you knew?

A My brother, Bruce, was there, Gordasas there, my next-door neighbors from
my home in Konawa were there, Chairsd Eric Thompson. And of course, | knew
Laura and Lyndel and was familiar with the friend that Lyndel brought.

Q Now, have you seen a lady in the hall today known as Janette Roberts?

A Yes. They called her "RedShe was at that party, yes.

Q. You saw her at the party also?

A. Yes, | did.

Q. Now, do you recall about what time you got to the party?

A. It was late. The club didn’t close until dmight, and | want to say that that is

8 Mr. Ward's trial took place in 1989, after Mr. Fontenot's triadl @onviction onJune 8-14, 1988
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about the time we went, around that timemewhere. | knew that it was late.
Q. All right. Did you see the Defendia Tommy Ward, at that party?

A. | can't say positively that | did, no. There were probably twenty to twenty- five
people there and, like | saithe only ones | knew werdaut six or seven people.

Q. All right. Now at the time of the firsti&d of this case, who were you working for?
A. A radio station in Ada, KADA Radio.

Q. And what were you doing for them?

A. | was a news anchor and reporter.

Q. And did you attend that trial?

A. Yes, sir, | did.

Q. And did anything happen that trial to surprise you?

A. Yes, sir. | viewed a videotape where Mr. Ward was talking to some detectives
and he told them that the night thatriie Haraway was taken, he was at a party
and he started describing in minute deddout the party. He told of my little
brother playing the electric guitar and Gordon was playing on the drum set and of
two guys from Konawa asleep in the bmain and also told of the police coming
about 1:00 o’clock in the morning lielg us to quiet down. And the minute |

saw that, | knew that he had been there to know that.

Q. Now, did you know who these people from Konowa were?

A. Yes. They were Chris and Eric Thompson. | grew up next door to them.

Q. Now, did you see them asleep at that party?

A. Yes, sir, | did.

Q. And where were they asleep?

A. In the bedroom. One was on the bed and one was on the floor.

(Ward Vol. 10, at 193-195). Ms. Shelton had tthld police and prosecutighat she was at the
party and knew who was therestaad of notifying George Butnerounsel for Mr. Fontenot, of

evidence supporting Mr. Fontenodibi, the prosecution’s reaot to her information was to
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pressure her to recant.

As | was watched the video, | realizeatttWard was referring to a party | had
attended at Gordon Calhoun's house. btgther, Bruce DePrater, was from
Konawa and had been playing the guitar and Gordorbead playing the drums.
Ward has also eluded to the fact thatehgere two other boys from Konawa at the
party who were passed out on a bed. €htas boys were my childhood neighbors,
Chris and Eric Thompson. | rememberednthbeing at the party and indeed, they
were passed out on a bed in ajaa€ent room to the living room.

| also remember Janette Blobding at the party with serad of her friends. At the

time, | did not know who she was or henrg but, | remembered her specifically
because after | remarked that everyone needed to lower the noise because of the
warning from the police, she came up to me and yelled in my face. She was easy to
remember because of her flaming red hail missing teeth. It was only at the trial,
when she testified thatearned her name.

| specifically remember the night of tparty as Saturday, April 28, 1984. First, my
brother had invited me to the partyteaf seeing me with my roommate Laura
Ingram, and my date, Lyndel Gibson, at eallodance club. All three of us went to
the party with the intent of only stayingrfa short while. It was the first time | had
gone out with Lyndel, who | ended up dating for the next two years. It was theone
and only time | went to Calhoun's hous&ept a calendar, almost like a diary, of
everything | did. | wrote iin my calendar the followinday. Also, during that time,

| never went out on Friday nights becals®rked on Saturday mornings and liked

to go to bed early.

The police should have beenae of the date of the pgrsince they aived at the
house a couple times to quiet the partywideer, the police would not have been
aware of everyone at therpa | know this because my friend, Laura and | were
hidden in a different part of the house wliea officers arrived and never interacted
directly with them. After watching thedeo of Tommy Ward describing the April
28, 1984, party, | left the courtroom and aggarthed Dennis Smith. | told him that
there was no way Ward would know detailsout the party unless he was there.
Smith told me that anyone could haviltbim about the party. | argued with him
that Ward would not have known all the distghat he spoke about if someone had
just told him about it. He said to me dn't want to hear it,” and turned and walked
away.

| later informed Mike Baskins about theaccuracy of Ward's description of the
party that night. | insisted that Ward and Fontenot couldn't have committed
the crime since they were at the partythat night. Baskins argued with me
concerning the validity of the alibi, claiming that pdice logs showed that the
party actually took place on a Friday nght. | knew that could not have been
correct and several years lar, | discovered that the police log actually showed
that the party was, in fact, on Saturday night.

At the second trial of the defendants, s$tiged for the defense, verifying that
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Tommy Ward's details matched atH had seen at the party.

After testifying at the trial, | was confronted by Bill Peterson who brought me
into an office he and Chris Ross werasing within the courthouse. Once | was
there, Peterson told me | was to get baobn the stand and ecant my testimony.
| told him | wouldn't do it because | had told the truth. He made me stay in
the office for about half an hour and then came back in with what he told me
were trial transcripts. He ordered me toread them. | did and then he yelled at
me saying that | was lying because, hgaid, the transcripts didn't match my
testimony. Again, he demanded that Ireturn to the stand to recant my
previous testimony and again, | refusedelling him that while not everything

| testified to was in the transcript heshowed me, that | clearly remembered
what took place that nigh and | clearly remembered seing the tape sometime
during the preliminary hearing or trial, although | could not recall exactly
which one.

Peterson was extremely volatile duringe tibourse of thisconfrontation. He
slammed his fist on the desk. He slamnte&l transcript on the desk. He was red
faced and yelling almost todtpoint of spitting. He insistealer and over again that

I go "back on the stand and testify that everything you said was wrong."

Because | refused, he told me | was ndetawve his office until | agreed to recant.

| stayed in the office for several mdneurs while the trial continued. He would
come into the office during breaks and again demand that | retake the stand, which
| refused to do. At the end of the day, hexketgo, but told me | was to return every
day until | agreed to recant. He told me was going to recall me and rip my
testimony to shreds and although | retureadh day of the trial and was made to

sit on a bench in the hallway until the trt@ncluded, he never recalled me, and |
refused to go on the standrafy own accord and recant.

Peterson left me with the impression thdtdid not remain in his office the first
day or return the following days that bwld be jailed. | missed several days of
work because of it.

| interpreted all of the foregoing actions by Peterson as intimidating, although |
continued to stand by my testimony.

(Dkt.# 123, Ex.# 12) (emphasis added). While Blselton could not remember specifically Mr.
Fontenot being at the partiier knowledge of who else wasesent provided new evidence
supporting Mr. Fontenot'’s alibi. Specifically, sh@med her brother, Bru@ePrater, and Eric and
Chris Thompson as being at Mr. Calhoun’s apartment.

When interviewed, Mr. DePrater not only remisered the party bkinew Mr. Fontenot:
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Sometime prior to this past1 recall traveling to Teas with Gordon Calhoun to
purchase one or two kegs of beer, anabpbly some cases of beer. The alcohol
content for beer sold in Texas was highiean that of beer sold in Oklahoma,
making 'Texas Beer' more desirable.

| recall Eric and Chris Thopson, from Konawa attended this party. | recall that
Eric Thompson had passed out early thght; but, during the daylight hours |
witnessed an incident between Eric Thmon and Karl Fontenot while they were
both standing around talking at Gordonli@ain's party. Karl Fontenot was refilling
a beer can from the keg's spout and jokingric that he (Karl) was only having
one beer.

Later that same night, probgtdround 11 pm or shortlyéheatfter, | recall planning

a trip to La Fragua, a college bar ingdvith Chris Thompson. Chris and | wanted

to visit the bar and invite women to come back to Gordon's keg party. On the way
out, | recall mentioning this plan tarl Fontenot, whaesponded by making an
inappropriate gesture inwohg the tugging upward on his belt, while commenting
verbally that he and Tommy had alreadeb with an older woman that evening.

At La Fragua that night,recall seeing my sister Stabeprater. She was with her
friend Laura Ingram and on a date witiindel Gibson. Surpsingly, my sister
Stacy and her friend and date came lacgkordon Calhoun's party that night, after
La Fragua closed at midnight.

Later that same night, after my sist@nd her friends had gotten to Gordon
Calhoun's party, | recall @ying guitar while Gordon pyed his drums. While we
were both playing loudly, someone annoeah that a police officer was coming up
the stairs to Gordon's apartment.

Almost simultaneously, | recall Karl Fontenot running by me telling me to follow
him, that he knew a good place to hide. | had no reason to hide, and to this day, |
don't know why | followed Karl Fontenot inthis strange hiding place, but | did.

Karl showed me a hidden passageway, which seemingly connected Gordon
Calhoun's kitchen with his neighbor Jansttapartment. This passageway was
hidden behind Gordon's refrigerator. Thawtsere Karl and | stayed until the police
officer left.

| believe each of these incidents occurred on the same night, during the same party
at Gordon Calhoun's apartment sometime during the spring of 1984.

(Dkt.# 123, Ex.# 8). Along with Mr. DePrater, Edittompson also remembers Mr. Fontenot
being at the party that evening. (Dkt.# 123, EQ)# Such information was crucial to Mr.
Fontenot's defense at trial because it estabtihis whereabouts for the night; precluding the

belief he was involved iMrs. Haraway’s abduction.
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Mr. Fontenot recanted his confession shatfter he gave it.(Dkt.# 123, Ex.# 44 at 626).
More importantly, in both his interview fordhpolygraph and afterwardie provides as much
information as he can about a party he attersliednonths prior. Gien that the videotape
confession of Mr. Fontenot only contains thefession and not the interrogation that occurred
beforehand, his statements providing hiserdabouts to law enforcement are critical new
evidence. The prosecution failed to disclose éhd@cuments to Mr. Fontenot’s trial attorney,
George Butner.

The OSBI records that were withheld fronfetese counsel document Mr. Fontenot'’s alibi
and his recantation and are important for twoorasFirst, these docuntsrprovide independent
corroboration of any conversatiobgtween Mr. Fontenot and Hhisal counsel. Given that he
never testified at any hearing, these documemsld impeach Agent Rogers’ and Detective
Dennis Smith’s testimony about the veracityttodé confession. Both law enforcement officers
admitted that nothing in the confession couldshbstantiated. Therefore, OSBI reports reflect
that Mr. Fontenot denied angviolvement and told officers abotlte party with specific names
of people in attendancé@ws substantial flaws in their investigation.

Second, these reports provide new invedivg leads defense counsel could have
followed. Had Mr. Fontenot’s defense been givasa thformation, they euld have investigated
the people who attended Mr. Calin’s party the night of Adr28th. These people remember
seeing Mr. Fontenot from the veegrly part of the evening untiiuch later into the night. Their
accounts clearly show that at no émdid Mr. Fontenot leave to paipate in whatever transpired
with Mrs. Haraway. Affidavits from party-gog® Eric Thompson, Bruce DePrater, and Stacey
Shelton along with police reporfsom Janette Blood place Mr.oRtenot at the party for the

entirety of the night.

2.Donna Denice Haraway was being Harassed by an Unknown Man.
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The Pontotoc County District Attorney maims it did not have most of the OSBI and
other law enforcement records made during tlvestigation into Mrs. Haraway’s disappearance
and murder. Amongst those records not turned tvére prosecution or defense counsel include
OSBI reports about witness accounts to police lilegaVirs. Haraway’s statements to them about
how she received obscene telepbocalls during her shifts wh working at McAnally’s.
According to a co-worker, these calls had s&apfor a period in the early months of 1984, but
began again in the weeks leading up todisappearance. (Dkt.# 123, Ex.# 62). Mrs. Haraway
told the witness that the matdaller telephoned the store during Iskifts in the evenings from
Thursday to Sundayd.

Mrs. Haraway’s mother, Janet Lyon, also tptdice that her daughtéad told her about
the calls and said that she feared these calls and did not like working at McAnally’s. These calls,
greatly distressed Mrs. Harayaer family, and co-workers.

According to Janet, Donna told her on the phone she hated working at the store

because it did not have an alarm and a leveifdo’s come in and out of the store.

She told Janet that she was going to look for another job because she felt uneasy

working at the store alone at night. Shkel tdanet that the phone calls had started

again but didn’t go into the whole stodanet said that earlier Donna had been

receiving calls at work from a man thatsaid he was going to come out to the

store some night and wait outside whilshe was working. She said that Donna

was upset because she had asked for the night off and a guy refused to work, and she
had to work anyway.

(Dkt.# 123, Ex.# 43, prosecutoribhtes 20, 109)(emphasis adiieOSBI Agents received
similar information from the store manager, Moe Atkeson, about aoversation he had with
Steve Haraway, Mrs. Haraway'’s husband.

Mrs. Haraway’s husband, Steve, also toldg@hbout the harassipdnone calls his wife
received. On the night dfer disappearance, the police spoké Steve Haraway who told them:
“Steve received a phone call from the police whd tem that his wife was missing. He knew of

no one that Donna was having problems with at the store, other than she had received two to three
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obscene phone calls at the store. The lasnhehcall was two or three weeks prior to her
disappearance.” (Dkt.# 123, Ex48, prosecutorial bates 20).

OSBI Agents received similar informatidrom the store manageMr. Atkeson when
agents interviewed him on April 30, 1984. He recounted a conversation with Steve Haraway
about a Vietnam Veteran that had beerabsing Mrs. Haraway. (Dkt.# 123, Ex.# 44, OSBI
0006). She received several obscetepteone calls during her shiftsl. Mr. Atkeson told police
he had seen the veteran that Steve spoke ofwéds described as a white male, six feet, 190
pounds, black hair, brown eyes, mustachghtlicomplexion, who usually drove a white
Chevrolet Chevette and bought a soft driakMr. Atkeson believed that the veteran attended
a rehabilitation gwool in Okmulgeeld.

James D. Watts, a co-worker of Mrs. Haravedyom McAnally’s had also given police a
statement about the obscene phone calls thatdraway had received, a statement that likewise
was not produced to the defense. Mr. Watts gave a statement to Pontotoc County District
Attorney’s Office investigator Lloyd Bond only25, 1985. Mr. Watt explained that “Denice had
told me of some obscene phone [calls] she hadvedeit the store for a while, these calls upset
her a great deal. She could not recognizevtiiee over the phone. The calls stopped about one
month before she disappeared.” (Dkt.# 123, Ex.# 62).

Other individuals were not interviewdsy police who had knowledge about the impact
these calls had on Mrs. Haraway. Anthony Johnsa frequent customer at McAnally’s,
remembered a conversation he had with Mia.away a week before her disappearance.

Johnson is a co-worker with Tommy Wardssster, Tricia Wolf in an Ada,

Oklahoma plant. Johnson admitted to tmsestigator that one week before

Haraway’'s disappearance he was in the McAnally’s convenience store when

Haraway asked him where she could buy a glamaway referenced the need for a

gun with some funny calls she had receb#gn receiving. Haraway said she didn’t

really know who was making the calls, and tthatcaller never edly said anything,
just did some heavy breathing on the phdwodnson asked Haraway if she had any
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ex-boyfriends that could be making theskscand saidhat in Johnson’s opinion,
she knew who was making the calls but didsesm to want to indicate who it was.

(Dkt.# 123, Ex.# 22). Further, just two dayddye Mrs. Haraway went missing, she spoke
with Darlene Adams, another customerMatAnally’s. Mrs. Haraway explained she was
afraid of working nights at thstore, but her schedule woulot be changed. (Dkt.# 123, Ex.#
1).

It is unclear whether the Ada police or D&8BI ever investigated who was making these
calls to McAnally’s. No telephone records wetatained of incoming calls to the convenience
store according to the disclosed OSBI reportswiNpesses were interviewed regarding men who
may have hung around the store or watched Mreawiay in the months and weeks leading up to
her disappearance. Obviously, whomever was nggtkiese calls knew her work schedule because
the telephone calls occurred prluring her shifts. (Dkt.# 12Ex.#s 15 & 44, OSBI 0006). The
man making these calls targeted Mrs. Harawallead been doing so for an extended period of
time before her abductioid.

This newly discovered evidence was not presgro either of Mr. Fontenot’s juries
because the prosecution failed to disclose defense counsel. Beyond the failure to disclose,
this evidence Iillustrates the defects ine tipolice investigation into Mrs. Haraway’s
disappearance. This evidence should have be@stigated in 1984, given this evidence was
willingly provided by those closest to Mrs. Haraway either on the night of her disappearance, or
within a day or so of it. Thigs not a situation where only erperson made a comment about a
few suspicious telephone calls. Instead, numerous people including her husband, manager, co-
worker, customers, and mother were awarhisfconduct and recognized its obvious relevance
to the case. They immediately shared thfsermation with police inthe hopes that it would

assist in their investigation into her mysteis disappearance. Instead, the police ignored it and
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the prosecution withheld it from Mr. Fontenot’s defense.

3. The Only Eyewitness Who Idenfied Mr. Fontenot Recants His
Identification.

Jim Moyer is the only witness who placed Mornenot in McAnally’s the night of Mrs.
Haraway'’s disappearance. Mr. Maigeaccount of that night changi@ver time. From his first
interviews with the Ad#olice to his testimony at the prelimny hearing and trial, he was not
consistent. ( Dkt.# 123, Ex.# 102). He testifieak e saw both Tomm/ard and Mr. Fontenot
in McAnally’s shortly before Mrs. Haraway'’s disappearance. @/HL3-214). He testified that
while talking to Mrs. Haraway during his purckas cigarettes, he watwo men walking into
the store; one man with dark hair while tbther one was blond. (P/H at 218-220). However,
this testimony is not what hariginally told police in 1984He was interviewed twice by Ada
Police. The first time was on Ap30, 1984, by Ada Police Officer Barrett:

MOYER advised he went to McAnalyyat 7:30 p.m.Saturday, 4-28-84.
A pickup pulled in faceing [sic] the building between the door and the
ice machine. A dark- haired guy camehe store first, then a blond
haired guy came in later. MOYERftl@pproximately one minute after
they came in. The pickup was abaut7-69 Chevrolet, light gray, rough
looking. MOYER glanced at the tag lmgnnot remember it. The pickup
may have had a trailer hitch on it.

(Dkt.# 123, Ex.# 102). His second interview witta Police Officers D.W. Barret and Fox, he
told a completely different story.

On 11-6-84 Dets Barrett and Fox weémtMartins Philip 66 station on

Arlington and talked to Jim Moyer. MMoyer said he went to McAnally’s

on Arlington about 7:30 p.m. on 4-33. Mr. Moyer said there was a dark
haired male at the back of the stdrat he did not get a very good look at

him. While Moyer was at the countlking with Denice Haraway a second
male came in the door and walked gast. This person he described as being
blond headed and of average heightwaedjht. Moyer said he stayed in the
store only a minute or two after teecond subj. came in. As he was leaving
he saw a pickup parked into to thelcéacing the store. He only knew it was
prior to a 1971 model and was a Forca Chevy. Moyer looked at the picture
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lineups and said the pictures thatsinesembled the men he saw was #1 in

the Ward folder and #2 in the Titsworth folder.

(Dkt.# 123, Ex.# 102). These Ada Police Reports shbalve been made available to defense
counsel during pretrial proceedings in both 1984-1985, and prior to Mr. Fontenot’s second trial
in 1988. As such, it is Bradyviolation for failure to disclose impeachment evidence and prior
inconsistent statements. Further, this report jwstsmade available in the instant proceedings

in 2019.

Not only was the sequence of events fromniren being in the store different than his
testimony, but he was not showhr. Fontenot’s photospreads the prosecution relied upon
him to put Mr. Fontenot in the store, it is interesting that he was not asked to identify him
during his interview. Mr. Moyer’s account of s time in McAnally’s is widely inconsistent
from his original interview, through heliminary hearing and trial testimony.

Mr. Moyer identified Mr. Fontenot in theoartroom as the dark-haired man who walked
towards the back of the store. (N/T 6/9/12886). But during cross examination, Mr. Moyer
admitted doubts about his identification of Mr. Fontenot.

Q. All right. You have had an opportunity Rteliminary Hearing to stand next to
and look at the height ¢farl Fontenot, didn't you?

A. Yes.

Q. And as | recall that, Mr. Fontenot w&ago to three inches shorter than you were.
Is that correct?

A. Yes.

Q. Okay. so, if you were, in fact, five tévir. Fontenot would be five seven to five
eight. Is that correct?

A. Yes.

Q. Okay. And, in fact, then to be talligran you, he would have have heels on
his boots about three to four inches tall, buén to reach a six- foot height, the
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composite reflects he would havehtave five to seven inch boots then.
Is that correct?

A. To match that height, yes.

Q. And after you came up here to Preliminary Hearing, had an opportunity to look
at the height of Mr. Fontenot, had apportunity to look around the courtroom,
sometime after the Preliminary Hearing yimecame convinced that Karl Fontenot
was not the man, didn't you?

A. | became confused about it.

Q. You became so confused or convinced ftou attempted to contact the District
Attorney's Office and say that Karl Fenbt was not the second man, didn't you?

A. At a time, yes.

Q. Okay. All right. In factyou tried to get a hold of tHaistrict Attorney all summer
to tell him that, didn't you?

A. Yes.
Q. Okay. The District Attorney wouldn'eturn your telphone calls would he?
A. Well, | never left my name.

Q. Okay. so, you just called the Distristtorney's Office for a couple of months
during the summer and neveftlgour name. Is that right?

A. Yes.

Q. All right. You believed, Mr. Moyer, thdhere was someone sitting in the back
of the courtroom that was more familiarytou that evening as being in McAnally's
on April 28th, 1984, didn't you?

A. Yes.

Q. Okay. And you did that because of thetfthat this gentteen was wearing boots,
you saw those out in the hall, didn't you?

A. Yes.
Q. His hair was longer than Mr. Fontenot's?
A. Yes.

Q. He was much taller than Mr. Fontenot?
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A. Yes.

Q. Okay. And, in fact, you became convinc¢ledt that was, ifact, the second man,
didn't you?

A. Well, | don't know if Iwas convinced about it.

(N/T 6/9/1988 at 24-26). His doubts make sendbercontext of his initial interview where he
was never asked to identify MFontenot and his time of actuaNiewing either man in the
store was seconds at most. However, Mr. Moyer clarified his position from Mr. Fontenot's trial

in 1988. When interviewed during post-conviction he now asserts:

While at the courthouse testifying in theeliminary hearing, | saw a man in the
back of the courtroom | had seen befdralso saw him downairs, where | had
been waiting to testify. | also sawighman speak to Tommy Ward during the
preliminary hearing. It came to me thhis was the same man | had seen in
McAnally's with Tommy Ward. He lookeghore familiar to me. | was no longer
one hundred percent sure aboutidsntification of Karl Fontenot.

After that, | tried to call Mr. Peterson,dlDistrict Attorney, to tell him | was no
longer one hundred percent sure that Karhtenot was the man | had seen in
McAnally's that night. In fact, | was legng more in the direction of Steve Bevel,
the man | saw at the courthouse. While waver able to spkavith Mr. Peterson,

| did speak with someone else in the distaittbrney's office. | told this person of
my concern. This person said to me, "It was not him (Bevel)."

After that, | was afraid to change ngyory. | felt pressurérom both sides. |
overheard the lawyers argue about the eanof the story | had given to Richard
Kerner, an investigator working for Mwyatt, while | was on the stand. On one
hand, | felt betrayed by Mr. Kerner, as tape-recorded our conversation without
my consent. On the other hand, | felt likevas Steve Bevel that | had seen with
Tommy Ward that night. | feconflicted. | chose to then state that | was confused
about the identity of #anman with Tommy Ward.

| am now convinced that myassessment, at the time difie preliminary hearing,
that Steve Bevel was the man with Tommyard, was correct. | am confident
that Karl Fontenot was not the man | saw at McAnally's. The man | saw at
McAnally's was definitely taller than Karl Fontenot and had much more
intimidating look about him. At this time, | am about 95% sure that it was
Steve Bevel, not Karl Fontenot, that | saw in McAnally’s on April 28, 1984.

(Dkt.# 123, Ex.# 14)(emphasis added).
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When Mr. Moyer told the prosecution hesuansure about his identification of Mr.
Fontenot, he was told he was wrong in his identification of Mr. B8esd.als&Ward Vol. 3 p.
97-99 ,“Not positive about the dark- haired persdvr! Moyer’s uncertainty as to whom he
saw in McAnally’s with Mr. Ward casts furtheloubt of Mr. Fontenot’snvolvement in this
crime. Without Mr. Moyer’s identification, nevidence places Mr. Fontenot in McAnally’s

besides the false confession.

4. Law Enforcement Pressured KarenWise to Change Her Account of
What Transpired in J.P.’s Convenience Store.

Karen Wise was a crucial witness not only ftbe investigation into Mrs. Haraway'’s
disappearance, but for the prosecution of Mr. Eoot. After going to McAnally’s in response to
the initial report thaMrs. Haraway was gone, Ada Police Batve Mike Baskins travelled to
J.P.’s to inquire about the men who had besported as rowdy earlier in the evening. When
Detective Baskins arrived, Ms. Wisald him how two men were ithe store that night harassing
her. Both men came up to the counter several timeget change for the video game machines
and buy alcohol.(N/T 6/8/1988 at1-462). She described the tween as follows: a blond male
5'8” tall dressed in a white t-gh and jeans with his hair pad in the middle. The second man
was a bit shorter than tidond with dark, shoulder length haisaldressed in a t-shirt and jeans.
(Id. at 165-166). Law enforcementijttv no indication that the men seen in J.P.’s were connected
in any way with McAnally’s, decided to congtt composites of the twmen from Ms. Wise’s
descriptionld. at 167;see alsqDkt.# 123, Ex.#s 76-77). These composites became the suspects
for the crux of law enforcement’s investigation.

However, despite the composites and dpsons, Ms. Wiseever identified Mr.

Fontenot as one of the men she sawRsJon April 28, 1984.\/T 6/8/1988 at 177 & 193-

194). Mr. Fontenot was both shorter and had lighter hair than the man accompanying Mr. Ward.
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Further, when shown Mr. Fontenot’s line-upe stias unable to identify him. (Dkt.# 123, Ex.#
43, prosecutorial bates 138, 0377). While the Rdlce Detective Dennis Smith testified that
Ms. Wise called him after the line-up and itdfed Mr. Fontenot, there was no police report
supporting the subsequent identification.

Creating more doubt is Ms. Wise’s affidaviatishe saw four men in J.P.’s on April 28,

1984, rather than two men thacame the center of the praseen’s theory of the case.

That evening, after reparthat Denice Haraway wagssing, | was interviewed by
the police. They asked me to help theonstruct composite drawings of two young
men who were in J.P's that night. At firnstlidn't want to helpvith the drawings. |
told police that just because they wemneJ.P's didn't mean they had hurt Ms.
Haraway or taken her anywheteaid they were just kids.

Another reason | didn't want to help witletdrawings at first was that there were
four men who were at J.P.'s at the sdime. The police wanted drawings of only
two men. | told police that therwere two other men presebtit police insisted
that there were only two men

| was particularly nervoubecause of two other men the store that evening. |
knew them. They were in the store thaght during approximately the same time
as the men who were later reported toloenmy Ward and KarFontenot. | told
police - on April 28, 1984 - that there wdoair men hanging out around the store
for an extended period of time, insteadwb. | told police tlat | recognized two
of the men and knew their names andi bt know the names of the other two.

Prior to the first trial (the trial at which Tommy Ward and Karl Fontenot were
tried together), | met with Bill Peterson, at his request, to discuss the case with
him in preparation for my testimony. | told Bill Peterson that the other two
men were in J.P's at the same time ake two persons in the sketches. | told
him | was afraid of the other two menbecause of the way they were behaving
in the store. Bill Peterson said he alredy had the "ones who did it." | told him
the names of the two men | knew were ithe store. Those two men were Bubba
Daggs and Jim Bob Howard. Bill Petersorsaid that Jim Bob Howard couldn't
have committed the murder because he 'idn't have the I1.Q. of a grub worm."

Bill Peterson said that | couldn't bring up in Court that Jim Bob Howard and
Bubba Daggs were with the other two menHe said it couldn't be mentioned

because it wasn't relevant. | was not aall comforted by that because | didn't
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think Peterson had all of the people that might have been involved.

It bothers me that | couldn't discuss tle other two men, because | don't think
all of the truth came out. | never menioned to the defense directly anything
about the other two mengxcept to the extent my June 8, 1988 testimony made
reference to them. (See paragraph 10)I got the impression from law
enforcement that | wasn't supposed to tik about the other two men. It was not
until a number of years after all the trials were over that I finally mentioned
the other two men to representatives of Ward and Fontenot.

(Dkt.# 123, Ex.# 13) (emphasis added). The patigestigation focused on the wrong suspects
from the beginning in both number and desaniptiThat four rambunctious men were in J.P.’s
on a Saturday night is in no way relevant to the events of McAnally’s where eyewitnesses
repeatedly told police they saw one man wajkout of the store with Mrs. Haraway. (N/T
6/9/1988 at 38, 40, 47-48, 51, 59-60)ké.iMr. Moyer’'s experiencayhen Ms. Wise tried to
clarify what she saw to prosecutors, she wassued to change her story to conform to what
the State sought to present. This pattern of police and prosecuimtainduct permeated the
case against Mr. Fontenot.

Ms. Wise shared her frustrations over therioper tactics of law enforcement. She told
her best friend, Vickie Jenkins, what sheytrsiw and her interactis with the state:

She advised that Wise was sure Ward wa%.P.'s this evening along with three

other males. Wise said Ward kept wanthher all the while he was in the store

which made Wise uneasy. Jenkins belietas another J.P.'s employee, one Jack

W. Paschall, East of City, telephone 4B&t1, pointed out the suspect truck to

Wise. Jenkins further related that Wise was upset about the composite

drawings because the police just werendoing them right. She did not know

what was being done wrong with thes drawings. Jenkins and the owner of

J.P.'s related that Wise was very upset with the Ada Police over this

investigation because they have harassed her over and over and made

promises to her that were brokenJenkins knew nothing about Wise saying that

the two guys she observed coming into the store after Ward was arrested.
(Dkt.# 123, Ex.#s 23 and 3 at 2, 10) (emphasis added). Both Ms. Wise and Ms. Jenkins further

substantiate the improper actions of law enforcement in dealing with witnesses in this case. Like

Ms. Shelton and Mr. Moyer, Ms. Wise was gsered to conform her true account of what
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transpired to an improbable thgavith no connections to thadts and no evidentiary support.
Instead of focusing on the facts and evidencengiédrom McAnally’s, the actual crime scene,
police almost immediately genéed two suspects matching deptions of two of the four

individuals in J.P.’s with nevidence that these men were seen at the crime scene.

5. Numerous Inconsistent Statemetis about the Gray Primered Truck

The prosecution’s theory of the case restedoth Mr. Ward and Mr. Fontenot forcing
Mrs. Haraway into a gray primerecckup truck and drivig off with her.(N/T 6/8/88 at 32-
33). During closing argumentthe prosecution recounted several witnesses’ testimony about
seeing the gray pickup the night of April 28N/T 6/14/88 at 17, 22, 27, 68, 75, 85, & 93-
95). However, there was little consistency between witnesses as to what type of truck was seen.
Specifically, there was considerable differenaeshe size, color, body type and tire size
depending on the person questioned. Mr. Fontedefense counsel was unable to cross examine
many prosecution withesses abowitlinconsistent statementisaut what the gray pickup truck
looked like.

The official OSBI descriptin of the pickup wa an early model “Bevy pickup truck
w/light gray primer color, narrow bed w/ovemiktires on rear; reand was jacked up.” (Dkt.#
123, Ex.# 44, OSBI 0004). This description wasritisted to the FBI and numerous counties and
states on April 29, 1984d. One problem with this descriptionttsat it did not provide the specific
year of the pickup truck. For example, Chewvrg@iekup body styles changed greatly from the
early 60’s to the 80’s. (Dkt.# 123, Ex.#s 82-8Bgcause of the numerous types of Chevrolet
pickups on the road during that time, and likelyngedriven in Ada duringhat time, specificity
was critical to identifying the correct pickup seanwitnesses. Instead, there were conflicting
reports of the pickup described by three withesses who first saw the suspect and victim leave

McAnally’s.
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Lenny Timmons described the truck as a graeth gray, older Chevy pick-up that was
not well maintained. (Dkt.# 123, Ex.# 44, OSBI 084)rther, the rear wheels or tires were
plain. Id. David Timmons thought the gkup was blue, rough, and had dents on the side. The
rear bumper was white, possibly raisedhe rear. (Dkt.# 123, Ex.#4, OSBI 0851). Gene
Whelchel said the pick-up wdsll sized and light colored. Hguggested it might be an early
1970s model, but he was sure it was noaaow bed. (Dkt.# 123, Ex.# 44, OSBI 0060). These
three men reported seeing Mrs. Haraway gettimtopick-up truck witra white male. (Dkt.#

123, Ex.# 44, OSBI 0061-0063). Howevtreir descriptions not oplconflict with each other
but with the official description usedy OSBI. See Dkt.# 123, Ex.# 21, explaining the
difficulties encoding memories for various events.

The prosecution’s theory relied on other wiseswho supposedly saw the same pickup
truck driving around town the night of Mrs. Hauray’'s disappearance. OSBI reports state that
James Moyer, described the pickup trucKigist gray, rough lookig, a 1967 to 1969 Chevy
pickup. (Ex.# 44, OSBI 0245; Ex.# 82). However, thisl testimony was natearly as specific.

Q. Okay. And did you see what kind ofhiele these two people drove up in?

A. Yes. It was a Chevy pickup, gray primered.

Q. Okay. And do you have any wafknowing what year it was?

A. I'm not too good on years on Chevy pickups. It was . . .

Q. Okay. That's fine. Do you recall whethewas a painted pickup or a primered
pickup?

A. It was primered. It was a flat color, not a glossy color.
Q. Okay. It was a gray primered Chevrolet pickup?
A. Yes, sir.

(N/T 6/9/1988 at 16). Because they had not been given Mr. Moyer’s statement to police, defense
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counsel was unable to cross examine Mr. Mayehis inconsistent statements concerning the
truck, which was a critical part of the prosecution’s case.
The descriptions of the pickup truck from J.P.’s employees conflict with those from

McAnally’s witnesses. For example, Karen Wiskl the police the truck was an older model,

short bed, with maybe a step side, “light cadpots” on the driver’s side door and bed, with a
darker color — possibly reddish brown primer orMbst of the pick-up was “primered.” (Dkt.#
213, Ex.# 44, OSBI 0058-0059; Ex.#s 82 and 83, exasnpl possible truck body styles). The
truck had wide back tires and possibly a loud exhadisét trial, she testified:

Q. And do you recall how thesedvindividuals arrived at yowstore, how they got there?

A. 1 didn't really realize until the customéasd of let up some, until | saw what cars was

still there. There was a pickup truck parked out front.

Q. And do you recall the color of it?

A. It was red and gray primered colored.

Q. Okay. The entire driver's side or jusirfr the door back or from the back door back
or —

A. Well, all I can basically remember is frahe driver's side door back, because that was
where it was real spotty, it was some redl &ome gray and that is the only reason |
remember that.
(N/T. 6/8/1988 at 162). As in MMoyer’s testimony, Ms. Wise’s fioe report variesn details
that would have aided a jury in assessing whdttese people were tafig about the same truck.
Jack Paschal, who was in J.P.’s that evening tka men in the back of the store. He also
described the pick-up truck. Hddgolice it was an older modehaybe a mid-60’s to early 70s
Chevy with primer paint on it. (Dkt.# 123, EX48 at 10, 63). He thought the tailgate was either

bent badly or missindd. His trial testimony is mostly consent with the description provided

to the police including his inabijitto make out the truck’s color dte the lighting at the store.
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(N/T 6/8/88 at 214-215). However, it does noincade with the description provided by
OSBI, or McAnally witnesses.

The conflicting accounts of the pickup tkuare critical evignce casting doubt on
whether these prosecution witnesses saw the sautle or many trucks that happen to look
alike. The prosecution’s theory of the case focused on a gray primered truck being used in the
abduction. If the defense had thgportunity to poinbut the numerous police reports of these
witnesses providing conflicting degations of the truck, it wod have cast significant doubt on
whether the truck was usedaditsince it was never located.

As exhibit numbers 82-84, attached to tlee@d Amended Petition illustrate, Chevrolet
manufactured several body styles, cab sized,bau sizes from the 60ig to the early 80's.
(Dkt.# 123, Ex.#s 82-84). At no tintkd law enforcement show thesénesses pictures of trucks
to make sure they identified the correct modlilure to glean cohesion in a crucial piece of
evidence in the police’s investijon demonstrates another exdenof the poor quality of the
police investigation in this case. There wascnanection between a tkiseen at McAnally’s
and the one seen at J.P.’s eafll@t evening. Yet, the leadtdetives and prasution insisted
that such a connection existedaedless of the numerous versiaisvhat the truck looked like.
Had a jury known about the highmber of inconsistencies in trkicdescriptions, it would have
created doubt as to the prosecution’s withesseslataptestified they saw several men in grey
pickup trucks near the power plaii/T 6/8/1988 at 33-35). Jurould also conclude that
alternate suspects may have had more motieernamit this crime than Mr. Fontenot, who had

no interaction with the pige until October of 1984.

6. Undisclosed Portions of the Medical Examiner’s File
The skeletal remains of Donna Denice Hanaware found in Gerty, Oklahoma in January

1986, while Mr. Fontenot’s initial direct apglewas pending. (Dkt.# 123, Ex.# 46, at 1). The
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location where the body was found is on the oppasike of the county from where Mr. Fontenot

confessed to leaving the body. Further, howithees were found, ultimate determination of the
cause and manner of death did mattch any details of his cassion. The State’s theory, based
solely on Mr. Fontenot’'s confession, argubdt Mrs. Haraway was robbed, kidnapped, and
murdered with a knife.( N/T 8/1988 at 33-35). She was suppdgetiabbed numerous times, her

remains were burned and left at a powatish west of Ada.( J/IT 2593-94, 2735-36, 2742-43).
However, both the location of her remains dhd medical examiner’'s report disproved his
confession. A full review of the ndecal examiner’s report documeitt® cause of death as a single

gunshot wound to the head. (Dkt.# 123, Ex#. 46l,&8, 12, 40). There were no knife wounds on
any of the bones uncovered at the Geriyerscene. (Dkt.# 123, Ex.# 46, at 20, 36, 40).

While certain parts of the medical examineifs Were released to Mr. Fontenot’s initial
direct appeal counsel, the full 43-page répaas not. (Dkt.# 123, Ex.# s 46, 11). Specifically,
two key pages of the report were not providedpite the fact the trial court ordered full
disclosure of the ME’s Report.(Dkt.# 123, Ex.#.5Bhe initial page not disclosed describes the
improper procedure followed by OSBI agentsl ather law enforcement personnel who were
tasked to properly document and presavielence from the Gerty crime scene.

1-21-86 1650 | returned a call to Hughes Coultistrict Attorney Bill Peterson

concerning some bones that were found. Réterson didn’t know anything, about

the discovery but they are thought tothe remains of a resing store clerk --

Donna Hariway.[sicNo ME was notified He stated that the OSBI was notified
out of McAlister.[sic] That some peopii®m the OKC office hd come down. [sic]

OSBI Lab people out of OKC did photoettscene and they just had a field day
picking up bonesNo diagrams.The OSBI agent out d¥iIcAlester never showed
up at the scene. Mr. Peterdmelieves that the bones ae route to OKC but didn’t
know for sure. The sheriff didn’t know whe the bones were but thought that the
OSBI had them. Notified the OSBI in OK& spoke with Rick Spense. He didn’t
have the bones but thought that the maan David Dixon had them. | spoke with
the Sheriff Orvall Rose who didn’t know wte they were. Finally the OSBI found
them in their lab and delivered theah2040 by Ann Reed. @me to find out the
bones were found by a trapper.
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Several problems with this case:

#1 No one notified a county medical exaer which would’ve been more than

happy to go to the scene.

#2 Since no one notified a medical examiner or the DA they had no legal

authority to remove the body.

#3 This is Tulsa’s jurisdiction sodhefore the remains should’ve been

transported to Tulsa.

#4 If this is not Donna Haraway aynve screwed up the crime scene.

#5 No one seems to give a “shit” and provide OCME with any information on

Ms. Haraway.

(Dkt.# 123, Ex.# 46, at 10) (emphasis added).

The incompetence in processing and handling the Gerty crime scene is a critical failure by
law enforcement given that very little physieaidence was found besides the skeletal remains.
It continues a pattern of genkdasregard, or lack of professional capacity demonstrated by the
police involved in this case from the initigall at McAnally’s to the Gerty crime scerfgDkt.#

123, Ex.# 20). More importantly, no evidence offlbevered blouse descriden Mr. Fontenot’'s
confession was found at the scene further disiongdMr. Fontenot’s already weak and baseless

confession. Due to the improper processing ofGkety crime scene, it cannot be determined if

Mrs. Haraway was murdered at tlosation, or her body was taken there.

Further, no bullet or casing was found potdiytirading to the actual perpetrator. The
medical examiner investigatorsport detailing the carelessdaunprofessional scene processing
was withheld from the defense. The investigabpined that any ability to determine what
happened to Mrs. Haraway wastidy virtue of law enforcement’s incompetence. Such inept
police work coincides with & processing of the scene at McAnally’'s where evidence was

destroyed rather than leected. (N/T 6/9/1985 at 10810-111; J/T 1259-1240, 1422-23, 1439,

® The police failed to properly secure McAnally’s afténs. Haraway's disappearance. They allowed customers to
continue to use the store and allowed access Mr. Atkesoowther, to wipe down the counter and dispose of trash
destroying valuable evidence. (N/T 6/10/1988 at 156; JT p. 1239-1240, 1422-23, 1439, 1441, 1447-48). Further, Ada
police officers failed to follow up on witnesses who called in about what they saw in the store prior to Mrs. Haraway’s
disappearance.
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1441, 1447-1448).

Another part of the original medical exarmits file not disclosed was the forensic
anthropology report about the skeletaieéns evaluated by Dr. Richard McWilliartsHis
report indicates that the skeletal remains are wbman who gave birth. There is no evidence
that Mrs. Haraway had given birét any time before her abduction.

Skeletal remains examined this date reséglartial skeletal reains of an Indian

white female less than 35 years of agel more likely 25 yars of age. Marks on

the pelvis indicated she had givkirth to at least one child.

INJURIES:

1. Bullet entrance wound at the left lambdoidal suture and exit wound at the
right coronal suture.

2. A scalloped cut wound on the superiion of the left 6th or 7th rib.
(Dkt.# 123 Ex.# 46, at 12). As documented in Mr. Femdt's Second Amended Complaint, Dr.
McWilliams, a forensic anthropologist, wrogetext book regarding ¢hevaluation of human
bones for the purposes of idéication. (Dkt.# 123, Ex.# 25)Forensic Anthropology: The
Structure, Morphology, and Variatioof Human Bone and DentitipMahmoud El-Najjar and
K. Richard McWilliams, (1978). Per bottoctors’ research, the evaluationskletal remains

permit not only the determination of gender, Whiether a woman haggmerienced childbirth.

Another kind of pitting occuing in the innominate is parturition or postpubic pits.
This is one or usually more deep pitsind on the posterior surface of the pubic
bone roughly parallel to the edge o fhubic symphysis. Ang€1969) and Stewart
(1957, 1970) agree that thepds are associated witbhildbirth trauma and
therefore are diagnostof female pelvis.

Nemeskeri (1972) has published a fivegstacheme for estimation of the number
of pregnancies a female has experezh The method is based upon observed
degenerative changes in pubic symphysesdult female innominates which are
assumed to be attributable to pregnamégmeskeri observed that the number of
pregnancies he attributed to each stagmained to be verified by control
investigation in autopsy material.

0 The ME’s Office states that all photographs, x-rays, bench notes, and any further documentatibatdatie report
itself is missing pertainintp Denice Haraway’s case.
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Id. at 81-82. Further, Petitioner states that “acewdo the Smithsonian Institute, the back pelvic
bones would show marks where the ligams tore duringhatural childbirth.SeeSmithsonian

Nation Museum of Natural Historiattp://anthropoloqgy.si.edu/writténbone/difficult births.html

(last visited 2013).” Anthropologistonsistently evaluate the pelvic bones not only to ascertain
gender, but to tell more aboutetkkeletal remasof the persorid.

This previously undisclosed evidence is a Brytrevelation in this case. If Mrs. Haraway
was three months pregnant at the time of her abduction, which the evidence indicated, then it was
impossible for Mr. Fontenot to have killed $4HHaraway on April 28, 1984. Such information is
crucial not only in determining what caused teath but, equally impait, what happened to
her prior to her death. Combined with thevheobtained evidence showing that the APD and
OSBI mishandled the evidence @altion at both crime scenes, iaigparent that law enforcement
deprived Mr. Fontenot of the ity to argue an alternate swesg and motive for Mrs. Haraway’s
abduction and murder.

That Mrs. Haraway’s pelvibones showed indications aftural childbirth is newly
discovered evidence of innocence. Her friendsfandly are adamant that she did not have a
child prior to her disappearance. Howevdrordly before her disappearance, Mrs. Haraway
informed Karen Wise, convenienstore clerk at J.P.’s, thateslwas three months pregnant.
(Dkt.# 123, Ex.# 2). Ms. Wise shared this informaatwith her best friend, ¢kie Blevins. (Dkt.#

123, Ex.# 2). Given the evidence of natural childibirom the marks on her pelvis, it is possible
Mrs. Haraway had a child sometime beforedi@letal remains were found in Gerty, Oklahoma
over a year and a half after her disappearandemonths after Mr.dhatenot was in custody.

Such evidence undermines the state’seitieory as to the motive of Mrs.

Haraway’s kidnapping and what gi@ened to her in the montleading up to her death. The
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State’s failure to disclose the entirety of thedimal examiner’s report deprived the defense of
meaningful avenues of investigan regarding the motive of Mrelaraway’s abductor along with
impeachment evidence regarding the processinthe Gerty crime scene. Had a jury been
presented with such evidence, there is a reasomabbability of a different result due to the
weakness in the prosecutisrtheory of the case.

“The miscarriage of justice exdsmn ...survived the AEDPA’s passageMcQuiggin v.
Perking 569 U.S. at 393. “A prisoner’s proof attual innocence may provide a gateway for
federal habeas review of a procedurally defaulted claim of constitutional étoarsg 547 U.S.
at 537-538. Accordingly, the Court finds Mr. Fenbt has overcome all procedural bars as
“[s]ensitivity to the injustice of incarceratiran innocent individual should not abate when the
impediment is AEDPA'’s statute of limitationgvicQuiggin v. Perkins569 U.S. at 393.

Il. EXHAUSTION OF STATE COURT REMEDIES

Respondent alleges Petitioner's Second Ameggition contains theeclaims that have
not been presented to the state courts, remgiéiria “mixed petition"containing unexhausted
claims. Specifically, the Respondent contends Fbontenot did not raise the claims of; (1)

ineffective assistancaf appellate counsét; (2) the imposition of the bar of laches by the State

11 Respondent argues that Mr. Fontenolzm of ineffective assistance of appellateinsel is unexhausted. However, the
Court finds Mr. Fontenot fairly presented this claim in buthamended and state post-conviction petition and his opening
brief to the Oklahoma Court of Criminal Appeals. Thus, MntEoot presented the substance of the constitutional claim in
state courtSee Bland v. Sirmond59 F.3d 999, 1011 (TCir. 2006). The state court is nattligated to rule on the claim

for it to be rendered exhausted. A petitioner is only requaedibmit the constitutional basis and facts to the stateioourt
order to satisfy the exhaustion requirement. Further, a simple reading of the state amended applicasiscoioviption

relief shows that the ineffective assistance of appellatesebwas fairly raised in the petition, as the petition clearly
asserts that appellate counsel was ineffective for failing to investigate and use the evidence asserted as the basis for the
ineffective assistance of trial counsiim. Mr. Fontenot's counsel alleged in the Amended Brief in Support of
Application for Post Conviction Relief that Mr. Fontenot'stSiAmendment right to efféive assistance of counsel was
violated when his trial counsel failed to investigate the aaslepresent viable evidence sugjm his innocence. (Dkt.#

99, Exhibit #2 at 59). After discussing the many errors committed during the trial coumslied, “It is the defense
counsel’s duty to investigate all aspeztshe State’s case including physicald®nce introduced at trial... Further,
appellate counsel, likewise should have pursued this evidence in building a defénsd=mmtenotld. at 69. Supporting
exhibits from appellate counsel were attached to the clamallfsithe Court finds this claim is also considered exhausted
because Mr. Fontenot has satisfied théstarriage of justice exception” by establishing his actual innocence. See infra.
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Courts did not prevent Petitioner frdoily developing his actual innocendgsady, or any other

federal claim in the state courts, and Bpdy claim based on newly discovered evidence
presented in the instant case. The Court fihdsyever, that Mr. Fontenot’s Second Amended
Petition can be reviewed on the merits du¢htofutility of exhaustion, Fed.R.Civ.P.15(b) and

(c), and Fed.R.Civ.P. 60(b) and 60(d).

A. Futility

According to 28 U.S.C., Section 2254 (cnstitutional claims must be fairly presented
to the state court prior to being raisada federal habearpus petitionSee Picard v. Connor
404 U.S. 270, 277-278 (1971Rose v. Lundy455 U.S. 509 (1982). Although interests of
federalism and comity create a presumption wofaf requiring a petitioner to exhaust available
state remedies, the failure to exhaust is nadtzsolute bar to federalrisdiction over a habeas
petition. See Granberry v. Gregd81 U.S. 129, 141 (1987)(failute exhaust does not deprive
appellate court of jurisdiction to consider merits of habeas corpus applicatamn)s v.
Champion 15 F.3d 1538, 1554-55 (#@ir. 1994)(exhaustion is basen principles of comity;
exhaustion is not jurisdictional).d@rts recognize it is futile for@etitioner to return to state post-
conviction when state courtsifto provide substantive restv of constitutional claims$See Bear
v. Boong 173 F.3d 782, 785 (¥0Cir. 1999).

If a state routinely imposes a procedural bar on those claims which are being exhausted,
the exhaustion requirement may be bypasSeé. Duckworth v. Serrand54 U.S. 1, 3 (1981)
(“An exception is made only if there is no opporturtibyobtain redress inae court, or if the
corrective process is so clearly deficient as to render futile any effort to obtain reGefénan
v. Thompsons01 U.S. 722, 735 n.1 (199BHarris v. Reed489 U.S. 255, 269 (1989) concurring

opinion. Okla. Stat. tit. 22, Section 1086 delinsatden successor post-conviction applications
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are permitted.

All grounds for relief available tan applicant undehis act must

be raised in his original, sugphental, or amended petition. Any

ground not so raised, or knawily, voluntarily, and intelligently

waived in this proceeding thagsulted in the conviction or sentence

or in any other proceeding thpmicant has taken to secure relief

may not be the basis for a sulpgent application, unless the court

finds a ground for relief assertedhich for sufficient reason was not

asserted or was adequately iaed in the prior application.

(emphasis added).
Oklahoma’s successor state postraction process is ineffége in providing any hope of
substantive review of Mr. Fontenotenstitutional claims. As discussedra, Mr. Fontenot has
alleged sufficient reasons either for not assgrtirese claims, or proving they were adequately
raised in the prior application.

Mr. Fontenot asserts itould be futile to proceed with a state post-conviction action
because the claims would be procedurally babagzbd upon the consistent pattern and practice
of the OCCA. The Court agreestblaims that Respondent ass#fts Fontenot needs to exhaust
would be procedurally bamen a successor applicatiddee Johnson v. Stag&23 P.2d 370, 372
(Okla. Crim. App. 1991)Moore v. State889 P.2d 1253 (Okla. CriMApp. 1995). Therefore, the
Court finds a return to state court is futile, ardkf@l habeas relief is alale. 28 U.S.C., Section
2254(b)(1)(B)(ii).

Specifically, if Mr. Fontenot returned to state post conviction on a successor action to
exhaust his claims, those claimsuld be procedurally barrdshsed upon a coistent pattern
and practice of the Oklahoma Coaf Criminal Appeals (“OCCA”).In fact, Mr. Fontenot’s Post
Conviction Application in whib he already raised bothBrady violation and an ineffective
assistance of appellate counsel claim, was ddrasdd upon laches. In a 2 page order, the state

court, without discussion, while discovewas ongoing, and withouuling on the pending

summary judgment motion, denidtt. Fontenot’s application fgpost conviction relief. (Dkt.#
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99, Exhibit # 8). The court stated, “Simply too much time has elapsed due to Petitioner's own
inaction.” Id. This two page order is dated DecemBé&r 2014, the day befotbe state court
judge retiredNow, approximately 4 2 years later, Nfontenot is still reeiving evidence from

the State in the instant litigation.

Mr. Fontenot contends the futility is furthidustrated by the habeas litigation of Petitioner
Beverly Moore’s actual innocence claintire Western District of Oklahoma Beverly Michelle
Moore v. Warden Millicent Newton-EmbrWestern District CowrCase No. CIV-09-985-C;
(Dkt.# 148, Respondent’s Br. at 85). The federsiritit court found thaltls. Moore established
the actual innocence gateway but was conceahedt her unexhausted constitutional claims. She
consequently filed a second state post cdiorigetition in the statdistrict court.

After almost six years of liigating her unexhausted claimsthe state district court found
all of Ms. Moore’s claims predurally barred. During this process, Ms. Moore repeatedly
requested that the federal court find the staté-gasviction proceeding inadequate to provide
any substantive review of her constitutionalmigi The unnecessary delay in the state evidentiary
hearing process due to the decisions to bifurcate based on the elements of each constitutional
claim, scheduling issues, and transcript coogions demonstrates the failings of the state
process to promptly handle successor claims. asethe similarity oMr. Fontenot’s claims
and Ms. Moore’s, Mr. Fontenot would face the same procedural bar imposition by the OCCA.

When the highest state court can be couatetb impose a procedural bar, exhaustion is
futile. See Goodwin v. Oklahom®23 F.3d 156, 157 (¥0Cir. 1991)(exhaustion is not required
“where the state’s highest court has recently digtithe precise legal issue petitioner seeks to
raise in his federal habeas petitionRichie v. Simmon$63 F.Supp. 2d 1250, 1274 (ND OK
2008)(finding that an ineffectevassistance of counsel claioncerning undiscovered statements

would be procedurally defaulted btate courts concerning exhaustidRdjem v. Stat€25 P.2d
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70 (Okla.Crim.App. 1996)See e.g., Granberry v. Greer. 8 ,citing Marino v. Ragen332 U.S.
561, 564 (1947)(Rutledge, J., coming)(exhaustion shad not be required “whenever it may
become clear that the alleged state remiedgiothing but a procedural morass offering no
substantial hopef relief.”).

Even in capital cases where new evidemceound in federal habeas proceedings
establishing aBrady violation, a return to state court & successor petition results in the
imposition of a procedural bar. Douglas v. Workmarthe OCCA denied both Mr. Powell's and
Mr. Douglas’ successor applicatioos strictly procedural groundsolding that the claims were
barred by Rule 9.7(G)(3), Rules of the CourtGsiminal Appeals, 22 Okla.Stat. Ch. 18 app’x
(2003), which requires successive post-convictiortipes to be filed “sixty (60) days from the
date the previously unavailable légafactual basis serving as the basis of the claim for the new
issue is ....discoveredDouglas v. Workmarb60 F.3d 1156, 1167-68, 1171-72{XTir. 2009).
There is no basis to find thiie state court has any availableans for substantive review through
a successive state application.

Further, as Mr. Fontenot has argued his actunecence, it constitutes a manifest injustice
for him to return to state court thereby delayimsg right to substantiveeview of his wrongful
conviction. The failure to totallyexhaust his state remedies slagot divest this Court of
jurisdiction over the merits of Mr. Fontenot’s constitutional claifee Granberry v. Gregd81
U.S. 129, 131 (1987). In determining whether ‘inéerests of justice” warrant requiring Mr.
Fontenot to pursue additionalbst remedies, the Court considers the interests of comity and
federalism.Granberry, 481 U.S. at 134arris v. Champion15 F.3d 1538, 1555-57 (1(Cir.
1994)(holding that excessive delays in the state system in resolving claims for relief justified the
federal court excusing the prisorieym having to exhaust the staggnedies). Similarly, this case

presents unusual circumstances, or circumstaoicpsculiar urgency #t warrant the federal
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court taking actionGranberry, 481 U.S. at 1344arris v. Champion48 F.3d 1127, 1133 (10
Cir. 1995)(noting that the federal court should datee whether “the interests of comity will be
better served by hearing the merits of the claise®; also, Granberry v. Great 134, citingex
Parte Hawk 321 U.S. 114, 117 (1944)(“this Court re@texd that comity was the basis for the
exhaustion doctrin€it is a principle controlling all habeas corpus petitions to the federal
courts, that those courts will irterfere with the administration of justice in the state courts
only ‘in rare cases where exceptional circustances of peculiar urgency are shown to

exist.” (emphasis added). The entire basis for this Court entertaining this mixed petition at all is
due to the continued behavior by state actorfailiing to abide by numerous court orders and
subpoenas to disclose records.

The Tenth Circuit has statedatha petitioner able to satisfy the “miscarriage of justice”
standard could be excused frore thabeas exhaustion requirem&de Gradiz v. Gonzale$90
F.3d 1206, 1209 (#0Cir. 2007)(looking to habeas law tarve the exception to statutory
exhaustion requirement under thenhigration and Nationality Act)lhe Seventh Circuit has also
determined that “actual inmence” is a ground upon which a fealecourt can relax the total
exhaustion requiremenidilone v. Camp 22 F.3d 693, 699-701 {7Cir. 1994). Moreover, it
should be noted that the exhtos rule and the procedural fdelt rule both serve the same
general purposes of principles of comity and federal&e.e.g. Edwards v. Carpent&29 U.S.
446 (2000), and there is no question actual innocence serves as a narrow exception to the
procedural default ruleddouse v. Be]l547 U.S. 518, 536-67 (2006%chlup,513 U.S. 298
(2005). In fact, “[i]f petitioner isactually innocent of the crimier which he was convicted, it
may be a ‘fundamental miscarriage of justice’ for a federal court not to entertain his constitutional
claims.” Milone v.Camp 22 F.3d at 700. Because Mr. Fontenot satisfies the “miscarriage of
justice” exception by establishing his actuahacence, he has established the unique and
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compelling circumstances sufficient to warrant beirgused from having totxgn to state court.

B. Federal Rule of Civil Procedure 15

In Banks v. Dretke540 U.S. 668, 704 (2004), the Unit8thtes Supreme Court found
Fed.R.Civ.P. 15(b) applicable in federal habhmaseedings. Fed.R.Civ.P. 15(b)(2) provides that
“when an issue not raised by the pleadings is tried by the parties’ express or implied consent, it
must be treated in all respects as if raisdtiénpleadings. A party may move —at any time, even
after judgment — to amend theeptings to conform them toethevidence and to raise an
unpleaded issue.” Further, Fed.R.€. 15(c)(1) provides that @amendment to a pleading relates
back to the date of the original pleading whethe amendment asserts a claim or defense that
arose out the condudtansaction, or occurrence set oubr-attempted to be set out-in the
original pleading.’” (emphasis added).

In the instant case, Mr. Fontenot presentedhésly claim both to the state district court
and the OCCA in his request for posneiction relief. Sedurther discussioBrady claiminfra
at pp. 62-118). However, On January 31, 2019, overdodihalf years frorthe initial state court
order, and two years from the federal subpoenaoaized by this CourtVir, Fontenot’s counsel
became aware the Ada Police Department hagsete police reports to counsel for Thomas
Ward, Mr. Fontenot’s co-defendant pursuarda joint discovery motin. Respondent was served
with the Ward subpoenas requesting discovemfvarious law enforcement agencies, including
the Ada Police Departmenifter decades of discovery requ&s by Mr. Fontenot, and years
after the instant litigation beganin this court, over 300 pages of police reports were disclosed
by the City Attorney of Ada to Ward’s counsel and Respondent ordanuary 4, 2019. At no
time did Respondent or the City Attorney fa Ada contact Mr. Fontenot’s counsel regarding

the discovery of the Ada Police ReportsLaches is an equity tense based upon the premise
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that the undo delay penalizes the state. Howewvelean hands negate an assertion of laches as
the Respondent’s actions contributed to @feasance or severe wrongdoing regarding the
claims at issue.

Mr. Fontenot’s counsel, and this Court wertr@xely surprised to learn of the “discovery”
of the Ada Police Department garts since Mr. Fontenot hadrged this Court’s subpoena to
the Ada Police Department in February 2017 mauetived nothing in response. (Dkt.# 114, Ex.#
3). Further, counsel for Respondent was awalfr the 2017 subpoenas because he had been
provided copies of them kyir. Fontenot’s counsel.

Respondent did not forward the 300 pages wfdiscovery to Mr. Fontenot’s counsel until
contacted by him; nearly a monafter receiving the documents himself. It is important to note
that Respondent’s attorney ésunsel in both the instant case and in Mr. Ward’s state post-
conviction proceedings. As such, he agreed soaliery in Mr. Ward’s case in much the same
manner as he did in Mr. Fontenot’'s case. (BKtl4, Ex.# 5). Furthehe knew a state court
subpoena had been issued to the Ada Police Department in late Novembéd.2048.counsel
did not notify opposing counsel, or this Courttioé Ada Police Departméstdisregard of this
Court’s subpoena. Instead, Mr. Fontenotwumsel learned of the undisclosed documents’
existence from Mr. Ward’s counsel.

A repeated pattern of failing to complyitivcourt orders and subpoenas has plagued the
State for over three decades, and resulted in the necessity of the Second Amended Petition. During
state post-conviction, Mr. Fontenaquested the very recordsiin the Ada Police Department
that are now at issue. Post-conviction counsel was told the records didstofDkt.# 150, Ex.#

5). Mr. Fontenot again sought tiee®cords in the instant fedehalbeas corpus proceedings. The
City of Ada Attorney informed counstiere were no records. (Dkt.# 150, Ex.# 6).

The nondisclosure is a direct violation of this Court's subpoena to the Ada Police
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Department and the state cobarder which focused on thegery documents. (Dkt.# 114, Ex.#s
1, 2). In his March 17, 2017, response to this Cewtibpoena, the Ada City Attorney stated that,
“I inquired of Chief Miller regarding the requested documents and he has informed me that the
City of Ada Police Department no longer hag ahthe documents requested. (Dkt.# 150, Ex.3).
The Ada Police Department had similarly toliosel in Mr. Fontenot’state post-conviction
proceedings that there were no records tqtmeluced. That the police department has now
“found” records for Mr. Fontenot’'s co-counsel thatre “unavailable” inthe instant and prior
proceedings is troubling. “A rule thus declarfpgosecutor may hide, defendant must seek,’ is
not tenable in a system constitutionddtyund to accord defendants due procedariks v. Dretke
540 U.S. at 696.

A claim keeps its exhausted status sogl as the newly delaped facts do not
fundamentally alter the claineviewed by the state courfee generally, Vasquez v. Hilledy 4
U.S. 253, 260 (1986). This Court finds these e@suments provide supplemental evidence and
do not fundamentally alter Mr. FontenoBsady claim already considered by the state courts.
Further, pursuant to Fed.R.Civ.P. @gl), these documents relatck to Mr. Fonteat’s original
Brady claim as they “arose out of the condutgnsaction, [and] occrence set out --- or
attempted to be set ouir-the original pleading.1d.

Finally, the Tenth Circuit Court of Appeals has also concluded that there are circumstances
a claim raised in an initial habeas petition can be supplemédedlas v. Workmarb60 F.3d
1156, 1187 (10 Cir. 2009). In such stances, defendants are sobject to the exhaustion
requirements of the AEDPA.

In reaching this conclusion, we note the AEDIBself ‘does not define the terms ‘second
or successive.United States v. Lopes34 F.3d 1027, 1033(Xir. 2008),reh’g granted 301

Fed.Appx. 587, 588 [OCir. 2008);see also Panetti v. Quartermasb1 U.S. 930 (2007)(noting
that “[tlhe phrase ‘second or successive’ is salf-defining,” but “takes its full meaning from
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[the Supreme Court’s] case law, including dems predating the enawtnt of [AEDPA]");
United States v. Scoft24 F.3d 1328, 1329 ({ir. 1997)(noting AEDPA “does not define what
is meant by ‘second or successive™). And “[t]f@upreme] Court has declined to interpret
‘second or successive’ as refagito all Section 2254 applicatiofiled second or successively
in time even when the later filings address a statert judgment alreadghallenged in a prior
Section 2254 applicatiorPanetti, 127 S.Ct. at 2853 (emphasisdad). In deciding whether a
pleading should be deemed a second or suseegdeading subject to 28 U.S.C. Section
2244(b)’s restrictions, thSupreme Court instead looks te flurposes of AEDR, which are “to
further the principles of cony, finality, and federalism.1d. at 2854 (quotation marks omitted).
The Court has further indicatedatt[tjhese purposes, and theptical effects of our holdings,
should be considered when interpreting AEDPAIs is particularly so when petitioners run
the risk under the proposed interpretation of forever losing their opportunity for any
federal review...” Id. (quotation marks omitted)(addresing a situation where petitioners
might forever lose review of thei unexhausted federal habeas claims). The Court has, thus,
“resisted an interpretation of the statute that would produce troublesome results, create
procedural anomalies, and clos our doors to a class of halas petitioners seeking review
without any clear indication that such was Congress’ intentl d. (quotation omitted); see also
Castro v. United States, 540 U.S. 375, 380-81 (2003).

Id. at 1187-1188 (emphasis added).

In Douglasthe Tenth Circuit Court of Appeals wapecifically add¥ssing a claim of
prosecutorial misconduct which the defendant haedairs his initial habas petition. Defendant
was allowed to supplement his previously agskprosecutorial misconduct claim with his newly
discoveredrady allegations, which involved proveniliful misconduct by the prosecutor. The
defendant irDouglasdiscovered the existence of an egmnent between a key witness and the
prosecutor which the “State nohly suppressed [ ] by presentifajse, uncorrected testimony
denying the existence of any deatween the prosecutor and Smith, it also relied heavily on the
lack of any deal in vouching forehcredibility of [thewitness]. The denial ahe opportunity to
impeach [the witness] on the evidence clearly prejudiced [the defendanai]1187.

The Court concluded thdrady requires disclosure of tacit agreements between the
prosecutor and a witne€ouglas v. Workmarb60 F.3d 1156, 1186 (#ir. 2009). In light of
the materiality and prejudice caused by sucleaments the Court found it was appropriate to

treat the defendantBrady claim as a supplement to hisopecutorial misconduct claim first
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raised in his initial habeas pin. “The threat of inorrect jury verdictss further increased by
tacit agreements, because wherifigst), a withess whose agement is tacit, ther than explicit,
can state the he has not received any promiseBenefits in exadmnge for his testimony
...Likewise the prosecutor can argue to the jtirgt the witness is testifying disinterestedly,
which artificially increases theitmess’s credibility —artificiallythat is, because the premise of
the argument is falseld. at 1186-1187 citin@ell v. Bell 512 F.3d 223, 244-45{&Cir. 2008).

As will be discussethfra at pp. 102-108, the prosecutortims case, as in th®ouglas
case, is alleged to have hathait agreement with a key witness, Terri Holland (formerly Terri
McCartney), who testified against Mr. Fontenothis preliminary hearing and joint trial. She
claimed to have heard Mr. Fontenot speak ab@itnvolvement in Ms. Haraway’s abduction
and murder. (P/H 888-931). MBlolland also testified there wano deal between her and the
prosecutor, which testimony was neverrreoted by the prosecution. Ms. Holland was
specifically asked, “Were there any deals mhyge/ou and the District #orney’s Office, any
agreements, any considerations, any agreements filetor proceed on an “after former” charge
against you?” (PH at 896). MElolland answered , “No.Jd.

Ms. Holland had a history of being a snitch. At the same time she claimed to have heard
Mr. Fontenot confess, she also claimed to have heard Ron Williamson make incriminating
comments about his involvement in Debbie Carter’s murder. Her testimony Willileenson
case proved to be falsBee Williamson v. Reyno|d04 F.Supp. 1529 (E.D. OK 1995). In fact,
the same District Attorney’s Office used her testimony in both Mr. Williamson’s and Mr.
Fontenot’s cases.

Ms. Holland was interviewed by Pontotoc U@ty District Attorneylnvestigator Lloyd
Bond and Pontotoc County Sheriff Deputy Tom Turner. (P/H 883-884, 897-898). Deputy

Turner’s interview report was included in the B®)$eports that Mr. Fominot’'s counsel obtained
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in the instant case, which were not a part offussecutorial report and tiaot been given to the
defense. (Dkt.# 123, Ex.# 44 at 282-289). Ms. Hollasthtement as recounted by Deputy Turner
in his report has numerous inconsistencies \With preliminary hearing and trial testimony.
Although the prosecutorialliée of contents references Ms.Ildad’s videotaped statements, the
State divulged no such videotagtatement to defense counsel.

Because of Ms. Holland’s history as a shjtier testimony was used by the prosecution to
bolster an uncorroborated confession. She was piacadell near Mr. Fontenot for this very
purpose. As part of the newly produdgedy material provided to this Court is an affidavit from
Ms. Holland’s husband who represents Ms. Holland (now deceased) committed perjury when she
testified in Mr. Fontenot’s phleninary hearing and joint trial. He states that because of an
agreement she had with the prodecuthat if she testified agast Mr. Fontenot, he would be
released from jail and they could mar8ee infraat 108. Furthermore, Mr. Holland’s charges
and plea agreement were found in the Pontotmen€ District Attorney’sfile made available
during the instant proceedings. (Dkt.# 8638t31). These documents support Mr. Holland’s
statement of the benefits received #meltiming of when he received them.

As in theDouglascase, the prosecutor in Mr. Fontenai&se also acted willfully, and not
just negligently or inadvertently. His conduwarrants special condemnation and justifies
permitting Mr. Fontenot to supplement his halgetition. “It has long been established that the
prosecutor’s deliberate deception of a court and$usg the presentation of known false evidence
is incompatible with the rutientary demands of justicdd. at 1190, citinganks v. Dretke540

U.S. 668, 694 (2004)(quotir@iglio, 405 U.S. at 153).

C. Fraud on the Court
The prosecutor’'s knowing use of false im@siny involves, not “just” prosecutorial
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misconduct, but “more importantly ... [the] corrugiiof the truth seekinfunction of the trial
process.’'Douglas v. Workmarb60 F.3d at 1191 citingnited States v. Agurd27 U.S. 97, 104
(1976). Further, it was the proseatgaonduct in this case inkimg affirmative action, after Mr.
Fontenot's trial, to concealdftacit agreement made in exoba for Terri Holland’s testimony
that prevented Mr. Fomet from discovering thérady claim in time to assert that claim
originally in his first h&eas petition. In light of these circurastes, it is appropriate to treat this
newly discovered evidence as a se@ppént to Mr. Fontenot’s origin&drady claim, instead of
requiring exhaustion. To hold otherwise, “would tbeallow the government to profit from its
own egregious conductld. at 1193. There continue to losclosures of exculpatory and
impeachment evidence starting with Mr. Font&naecond appellate process and continuing
through these proceedings

“The prosecutor’s conduct &sue here, then, is akin tofraud on the federal habeas
courts; that is, the prosecuttmok affirmative actions to concehls tacit agreement with the
state’s key witness until it was too late, procedlyr for [the defendant] to use that undisclosed
agreement successfully to clemige his capital conviction.ld. In other circumstances, the
Supreme Court has noted thadud on a federal habeas court might exempt a petitioner from
meeting the strict limitations AEDPA places on@®t and successive requests for habeas relief.
Douglas v. Workmarb60 F.3d at 1193. Addbnally, as discussesupra,the State in this case
flagrantly disregarded the federal subpoena isbyetlis Court. At the very least, new evidence
has been presented which is over 30 yearstloddsubject of numeroutate and Federal court
orders, and was withheld from Mr. Fonteramtd the Courts. The newly discovered evidence
recently discovered by the City of Ada was dulged to this Court by the State.

While the fraud on the court cases may, or mayappty directly to the circumstances of

this case, they lend support to this Court’s decision to treat Mr. Font&natlg claim as part of
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his initial request for habeas relief. I2euglas v. Workmarb60 F.3d at 1193. “Where a prisoner
can show that the state purpodlgfuvithheld exculpatory evidence, that prisoner should not be
forced to bear the burden of section 2244, whiamésnt to protect against the prisoner himself
withholding such information or intéionally prolonging the litigatiord. citingWorkman v. Bell
227 F.3d 331, 335 {6Cir. 2000). Further,

fraud upon the court calls into questiore tery legitimacy of a judgment. That
characterization of the situation which arisesewlhe prosecution fails to reveal exculpatory
evidence to the defense would seem to satisfigaat in spirit, the requirement of section 2244.
The difference between questions of fraud uporcthet and ordinary newddiscovered evidence
situations is that an allegati of fraud upon the court casts akdshadow over the prosecution’s
intentions. The situation suggeghsit a judgment may have beeacked with the asstance of a
prosecutor who may not hatad the intention of finding the tryerpetrator. Such a judgment is
inherently unreliable, and thefore satisfies the requirentenof section2244 in spirit. Id.
Moreover, [p]rosecutors are subject to constraints and responsibilities that don’t apply to other
lawyers. While lawyers representing privatertig@ may --- indeed, must ----do everything
ethically permissible to advandkeeir client’s interests, lawyers representing the government in
criminal cases serve truth and justice first. The prosecutor’s job isn’t just to win fairly, staying well
within the rules. As Justice Douglas once veakn“[tjhe function of the prosecutor under the
Federal Constitution is not to tack as many skingaifms as possible to the wall. His function is
to vindicate the right of people agpressed in the laws and give those accused of crime a fair trial.

Douglas v. Workmarb60 F.3d at 1194, citingonnelly v. DeChristoforo416 U.S. 637, 648-49
(1974)(Douglas, J. dissenting).

For similar reasons, in this case, which ineshraud perpetrated &fr. Fontenot and this
Court, Mr. Fontenot is permitted to supplement Biiady claim with all the newly discovered
evidence produced in the instant c&&ee also, United States v. Smig%3 F.3d 1137, 114448
Cir. 2009), where the court agreed that defenddratigl on the court motion was not a second or
successive petition and “reasoned that the fact the case involved a criminal sentencing process,
rather than a civil proceeding such asliszel-Atlas Glass Co. v. Hartford Empire C822 U.S.
238 (1944) was inconsequential, ...and as suamtis@ second or successive 2255 motion.” The
Supreme Court, as long agoMsoney v. Hologa294 U.S. 103, 112 (1935)astd that deliberate

deception of a court by the presentation of false evidence is incompatible with “rudimentary
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demands of justice.” This was reaffirmedHyle v. Kansas317 U.S. 213 (1942).
The same result obtains when the Stat@oaljh not soliciting false evidence, allows it to go
uncorrected when it appeargNapue v. lllinois, 360 U.S. 264, 2§2959). Tampering with the
administration of justice in the manner indisputaddlgged here involves far more than an inquiry
to a single litigant.” It isa wrong against the institutions set up to protect and safeguard the public,
institutions in which fraud cannaobmplacently be tolerated consistently with the good order of
society. Surely it cannot be that preservation efittiegrity of the judicial process must always
wait upon the diligence of litigants. The public wedfalemands that the agencies of public justice
be not so impotent that they must always béenamd helpless victims of deception and fraud.”
Hazel-Atlas 322 U.S. at 246.
. MR. FONTENOT'S FOURTEENTH AMENDMENT RIGHTS WERE
VIOLATED WHEN THE PONTOTOC COUNTY DISTRICT
ATTORNEY'S OFFICE WITHELD EVIDENCE IN VIOLATION OF
BRADY V. MARYLAND.
The Due Process Clause of the Fourteentleddment requires prosecrgdo disclose to
the defense all evidence favorabléhe accused concerning guilt and pend@nady v.
Maryland 373 U.S. 83, 87 (1963iglio v. United States105 U.S. 150, 153-56 (1972)nited
States v. Bagley73 U.S. 667, 676 (198Kyles v. Whitley514 U.S. 419, 437 (1995). This duty
extends to, “ all stages of the judicial proce®ehnsylvania v. Ritchi@80 U.S. 39, 60, 94 L. Ed.
2d 40, 107 S. Ct. 989 (198%ke also Smith v. Roberfsl5 F.3d 818, 820 (¥ir. 1997). There
are three elements oBaadyviolation: “[tlhe evidence at issue must be favorable to the accused,
either because it is exculpatory, or becausis itmpeaching; that evidence must have been
suppressed by the State, eitivdifully or inadvertently; andorejudice must have ensue@&anks
v. Dretke 540 U.S. 668, 691 (2004uoting Strickler 527 U.S. at 281-82 (1999). Due process
also places upon the prosecutaoaresponding duty to correct falsr misleading evidence that
is harmful to the defendaritiapue v. lllinois 360 U.S. 264, 269 (1959).

A prosecutor has an indepenti@bligation to locat®Brady materials within the
possession of law enforcement.

Third, the "prosecution” for Brady purpes encompasses not only the individual

prosecutor handling the ca$eit also extends to the prosecutor's entire offige
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.. as well as law enforcement personnel and other arms of the state . . . to the text
of the note involved in investigative aspe of a particular criminal venture.
Logically, then, it follows that becauseifiVestigative officers are part of the
prosecution, the taint on the trial is ndess if they, rather than the prosecutors,

were guilty of nondisclosure'.
Smith v. Secretary of M. Dep't of Corrections50 F.3d 801, 824 (I0Cir. 1995);see also
United States v. Buchana891 F.2d 1436, 1442 ({@ir. 1989)(discussing énfailure on the
part of law enforcement to discloBeady materials falls upon the prosecutor).

The prosecution’s failure to slilose police reporf alternate suspectgith connections
to the victim is eBradyviolation as that evidence is poteailty exculpatory, impeachment of the
quality of a police investigatiomnd aids a defense investigati®@ee Smith50 F.3d. 801 at 829-
830;see also Bowen v. MaynafP9 F.2d 593, 612-13 (10th Cir. 1986). Given that multiple police
agencies often investigate a criminal matters iincumbent upon the proséor to ensure that
Brady materials are obtained for disclosure to detecounsel in accordance with the Fourteenth
AmendmentSee Smitlat 824;see also United States v. Thorntar-.3d 149, 158 (3d Cir. 1993),
holding that prosecutors are obligated donduct a “thorough inquiry” of police fd8rady
materials);United States v. Osori®29 F.2d 753, 762 (1st Cir. 199%ge generally Tiscareno v.
Anderson639 F.3d 1016, 1022 (faCir. 2011) (discussing other state actors who worked on a
criminal matter that would fall withiBrady’sobligations).

The U.S. Supreme Court holtsat a prosecutor fails hBrady obligation when he does
not obtain exculpatory, impeachment evidence tli® aidefense during the pretrial process and
disclose to the defensBee U.S. v. Bagle®73 U.S. 667, 675 (198%¢ee also Kyles v.

Whitley, 514 U.S. 419, 437-38 (1999)illiams v. Whitley940 F.2d 132 (5th Cir. 1991)nited
States v. Brook296 U.S. App. D.C. 219, 966 F.2d 1500, 1500-04 (D.C. Cir. 1992) holding a
prosecution's duty to learn Bfrady evidence includes files of thmlice department's homicide
and internal affairs divisions). @ha state court rule or law exsad a prosecutor from having to
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disclose any evidence to defense counsel doesupersede that pexitor’'s obligations under
the United States Constitution.

A prosecutor who adopts an open-file pplaf disclosure does not remove his
obligations under the Due Process Glaof the Fougenth Amendment.

We certainly do not critize the prosecution's use tife open file policy. We

recognize that this pctice may increase the efficiency and the fairness of the

criminal process. We merely note tha fprosecutor assertsatrhe complies with

Bradythrough an open file policy, defense counsel may reasonably rely on that file

to contain all materials the State ignstitutionally obligated to disclose under

Brady.

Strickler v. Greengs27 U.S. 263, 283 fn. 28ge also Banks v. Dretke40 U.S. 668, 693 (2004)
(defense counsel may rely oretprosecution’s assertion tHatady evidence will be disclosed).
Therefore, if a prosecutor utilized an open-filelicy, the defense and courts will rely on that
assertion as an assurance #laexculpatory, impeachment, and evidence that aids the defense
will be within the file. That reliance exids to a defendant’s post-conviction counSek Strickler

527 at 284.

The prosecution is obligated to disclose @aphment evidence as well. For evidence to
be considered material, it doest have to “refc[t] upon the culpability of the defendant.
Exculpatory evidence includes impeachment evidence that is material to the case against the
accused.’See Napue v. Illinojs360 U.S. 264, 269 (1959). Impeantnt evidence is evidence
that can be used to challenge ttredibility of a prosecution itmess or that can be used to
challenge the prosecution’s caBagley 473 U.S. at 6 7@radys disclosure requirements apply
to any materials that, whateviireir other characteristics, che used to develop impeachment
of a prosecution witness). There is notidtion between excugiory and impeachment
evidence under the Due Process Clause of the Fourteenth Amen8emityles514 U.S. at
433.
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Evidence is material und@rady when it could “reasonably be taken to put the whole
case in such a different light as to undermine confidence in the veftictKler v. Greenegs27
U.S.at 290. “A ‘reasonable probability’ of a diifent result is accordingly shown when the
government's evidentiary suppression ‘undermines confidence in tlereutd the trial."Kyles
v. Whitley 514 at 434quoting Bagley473 U.S. at 678. Withheld iglence is material whenever
it would have affected the course of the dedemwestigation, or the rsttegy defense counsel
would have employed at trighee Bagley473 U.S. at 683nited States v. Perdom629 F.2d
967, 97 (3d Cir. 1991) “[T]heBagley inquiry requires considetian of the totality of the
circumstances, including possible effects of neddisure on the defensetrial preparation.”
United States v. Spagnou®60 F.2d 990, 994 (11th Cir. 1998ge also Smittb0 F.3d at 827
(Bradyviolation found when withheld evidence affedtdefense preparati or presentation).

In determining the merits of Mr. Fontenot's claim unésady, “[tlhe question is not
whether [Mr. Fontenot] would more likely than riedve received a different verdict with the
evidence, but whether in its absence he recesvér trial, understood as a trial resulting in a
verdict worthy of confidenceKyles 514 U.S. at 437. The Court shdulot evaluate the evidence
item-by-item, but in terms of its cumulative effect on the fairness of thelttiat 436. For Mr.
Fontenot to be entitled to a nexal, he only has to meet theastlard ----- whether it would have
affected the judgment of the jury.

In this caseBrady’smateriality prong is satisfied by the fact that the prosecution withheld
evidence on several key points. Had Mr. Fontsniefense counsel been provided the evidence
presented below, he could have shown an défense clearly establisty his whereabouts when
Mrs. Haraway disappeared. Further, sulsanimpeachment and exculpatory evidence
suppressed or ignored by the mostion would have certainly a&ffted the jury’s judgment of
guilt on all the charges.
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A. The Pontotoc District Attorney’s Office Did Not DiscloseBrady v. Maryland
material as a Matter of Policy.

The Pontotoc County District Attorney®ffice had a pattern and practice of not
divulging documents gathered from a varietjast enforcement agencies. This pattern began
during Mr. Fontenot's 1985 pm&l proceedings, his 1987 tral proceedings, his 1992
resentencing, his 2014 post-conviction procegsli and has continued throughout the current
proceedings. Despite assurances of digepolicies, or full compliance witBrady v. Maryland
made by both Mr. Peterson and Mr. Ross, docunthatsvere and continue to be exculpatory,
impeachment, and aid defense counsel remained in their cd$t(Digt.# 123, Ex.#s 78 at 14,
37; Ex.# 79 at 21, 25, 52-53). Despite the prosecis claim of ignorace about the police
investigation and reports, the DA’s investigatdoyd Bond assisted in the investigation of the
disappearance of Mrs. Haraway alongside Adec@®etectives Smith and Baskins.( Dkt.# 123,
Ex.#s 62, 88). Because of the prosecutionisgald “hands off” approach to obtainiBgady
materials, the likelihood th&rady materials would not be made available to defense counsel
was all but assured.

The practice of the District Attorney’s O was to rely wholly on a “prosecutorial”
when engaged in the charging and prosecutioa defendant. A prosecutorial was compiled
through an OSBI regional office located in Me&ter, OK. According to OSBI Agent Gary
Rogers, all his interviewand reports, and reports from otheeages, were sent directly to the

regional office and stored there. (Dkt.# 123,#£80, at 10). He explained how his regional

2 The entirety of the Pontotoc County District Attorney’s Office file concerning the qrtse of Mr. Fontenot,

and his co-defendant, Mr. Ward, was copied pursuant to a federal subpoena. Within that file wereédepotis

and DA investigative files of witnessaséments and reports along with other documents that should have been made
available to either Mr. Fontenot's or Milard’s defense attorneys prior to trial.
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supervisor edited and compiled the répahat became the prosecutoridl.at 10-11.

Once completed, it was sent directly from the regional office to the District Attorney’s
Office. Id. Mr. Peterson testified that the prosecutionias the only document he used to charge
Mr. Fontenot. (Dkt.# 123, Ex.# 78, at 15).

The District Attorney’s reliance on law ené@ment bringing files to them rather than
pursuing information to ensure their compliasceated a culture where volumes of documents
were never seen by prosecutorsif tihey were, they were pushed aside as irrelevant to the case
they were building against Mr. Fontert#spite evidence to the contrary. (Dkt. 128.# 78, at
4-5). What resulted was a haphazard irigaibn where evidencén police custody was
destroyed, interviews were mishandledhd aproper police procedure was neglected. The
consistent thread in Mr. Fontenot’s collatgueoceedings has been that OSBI conducted the
investigation and whatever documentationswgathered was housed by OSBI. The OSBI
compiled a “prosecutorial” summary of police regpwitness interviews, and relevant evidence
on the suspect(s) they believed were involvetthe criminal offense.(Dkt.# 213, Ex.# 78, at 10-
12).

Even more egregious was the pattern of distlosing the prosecutorial or any other
discovery to deferescounsel.(Dkt.# 12EXx.# 78, at 48-49). This patih and practice resulted
in a systemic due process violation of Mr. Fontenot’'s constitutional riglets.Miller-El v.
Cockrell 537 U.S. 322 (2003)(explaining how the o$@olicy and practice of the prosecution
to strike minority jurors suppore Batson constitutional violationonnick v. Thompseri31
S.Ct. 1350 (2011)(holding that delibex@tdifference to the need fBradytraining could result
in a 42 USC § 1983). The only disclosures maxleefense counsel during trial were court

ordered and extremely limited in nature.
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After repeated requests for Ada Police Repanid to the other law enforcement agencies
to disclose their parts of the investigation, threports were nevertheless, not made available.
However, they did exist. ( Dkt 123, Ex.# 87). While not every douent may be material to Mr.
Fontenot, it illustrates that there were in fagisgate files by the DA’s investigator and the Ada
Police Department within their custody during the trials. Those specifically pertaining to Mr.

Fontenot will be discussed below.

1. Pontotoc District Attorney’s failure to ensure Brady materials were
obtained from law enforcement.

The OSBI and Ada Police Department condddtee investigation o Mrs. Haraway'’s
disappearance and murder. The two primary éaforcement officers responsible were OSBI
Agent Gary Rogers and Ada Police Detective Dennis Sthifthe Ada Police Department and
OSBI kept separate files oll anterviews conducted, &¥ence collected, another aspects of the
investigations, OSBI Agent Rogers was ultimatesponsible for the case. (Dkt.# 123, Ex.# 53,
at 33); (P/Hp. 533-36, 947-948). The preparatiothefprosecutorial was done by OSBI Agents.
(Dkt.# 213, Ex.# 80, at 11-12, 19-20). The prosecatavias comprised of the relevant police
reports, witness statements, and documents ted@8BI administration deemed relevant for the
district attorney’s review. (Dkt.# 123, Ex.# 55, at 13, 56). These documents were edited and culled
internally by other OSBI supervisors prior to theefi prosecutorial report’s release to the district
attorney’s office. (Dkt.# 123, Ex.# 29, at 968-978Bpnsed on the evidence presented in the
prosecutorial, and only that eeidce, would the district attoeg pursue charges. (Dkt.# 123, Ex.#
55, at 13, 56).The prosecutorial generated by @81 the police invest@tion into the abduction

and homicide of Donna Denice Haraway consistiegpproximately 146 pages. (Dkt.# 123, Ex.#

B These two officers led the investigation into the Delaldgter homicide which occurred prior to Mrs. Haraway’s
abduction from McAnally’s.
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43). However, discovery has revealed there weredreds of police reports from the various law
enforcement agencies that investigated the caseviére not included in the prosecutorial by the
OSBI, and ultimately not available kr. Fontenot's defense counsel.

Pontotoc County District Attorney Petersontiiéed that he relied solely on OSBI Agent
Roger’s prosecutorial report to charge andspcute Mr. Fontenot. (Dkt.# 123, Ex.# 78, at 11-
12). His reliance on the prosecutorial would not be problematie iiad ensured his officers
provided him with the evidence necessary for his compliance witBragy obligations. In a
prior deposition taken on this very issue,. Meterson admitted und¢anding his obligations
underBrady and its progeny, but failed to actively pursue such evidence from the various law
enforcement agencies investigg cases in his jurisdictiott(Dkt.# 123, Ex.# 55, at 142-143).
Mr. Peterson took very little active measures wuea evidence that must be disclosed to defense,
was, in fact, given to him by his law enforcemagencies so that he could comply with his
constitutional obligations.

Q. And isn't it your responsibility as thegsecutor to make sure that exculpatory
evidence is disclosed to you from police?

A. Well, I would hope that they would do that.

Q. Well, in your 20 or so years as a @ostor in Ada, havehyou tried to direct,
first, Ada police officials about thesed to disclose exculpatory material?

A. They are aware that they need to ge me all the evidence in a case. All of
it, not just portions of it, but, all of it.

Q. How have you communicated ---

A. Exculpatory —

Q. How have you communicated that to the Ada police?

A. I've told them over and over again.

Q. Have you had training courses?

A. | haven't given them training courses.

14 The depositions referenced were taken from the Ron Williamson and Dennis Fritz civil suit.
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Q. Have you directed anybody to give them training courses?

A. No, sir.

(Dkt.# 123, Ex.# 54, at 351-352, and Ex.# 53, at 218} (emphasis added). Mr. Peterson
recognized his obligation to obtain evidence but nmadeffort to receive the material, or to inform

law enforcement of its obligations to turn owsfidence. Similar to the facts in the Williamson

and Fritz case, the defense was denied critical evidence that was exculpatory or impeaching while
it remained in the custody of law enforceméiitiere is no proof this crucial evidence was ever
made available to Mr. Fontenot’s trial counseltiea, Mr. Peterson fought to keep such evidence
from ever being given to defense counsel duringeeitte joint or separate trials of Mr. Ward and

Mr. Fontenot.

Further, Mr. Peterson’s own understandingwdfat evidence must be disclosed was
dubious at best. His misunderstanding of his altilign to disclose exculpatory and impeachment
evidence hampered not only thdiaes of his office but led to iwillful ignorance of evidence
that challenged the state’s case. “Exculpatevidence is . . . all fact-based, whether it is
exculpatory or not, and it has to be matkti(Dkt.# 123, Ex#. 54, @71, 368). Mr. Peterson’s
failure to grasp that exculpatory evidence shows that defendant did not commit the crime, and is
material to the case at hand, is the clearest ifidicaf his ability to discern what evidence should
be disclosed. Further, it demonstrates his litglib properly instruct not only those assistant
district attorneys assisting him in the prosecutioNnfFontenot, but to dect the police officers’
compliance in giving him “all the evidence in the case.”

Mr. Peterson attempted to satisfy his disal@ obligations by ingtiting an open file
policy within the Pontotoc County DistricAttorney’s Office. Uhder that policy, all

documentation that was not work product was alibgléor defense counst review pretrial.

(Dkt.# 123, Ex.# 78, at 14-15, 90). As the rblmay investigation concluded, the only
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documentation the prosecution had was the putsgal. (Dkt.# 123, Ex.# 78, at 11-12, and Ex.#
79, at 11-12). Thus, the prosecutor’s file wasail@ of volumes of relevant and exculpatory
evidence that police had gatheredh effect the open file was empty. An open file policy is a
good step towards ensuring compliance urigtady and its progeny, but it does not absolve a
prosecutor’s obligation to turn over exculpatory, impeachment evidence that aids a defense
investigationSee Kyles514, U.S. at 421 (“and we hold tliae prosecutor remains responsible
for gauging that effect regardless of any failbyethe police to bring favorable evidence to the
prosecutor’s attention”). Once alerted to the specific nardgequests of defense counsel, the
district attorney is on notice that suchidance is necessary for a defendant’s c8se. Bagley
473 U.S. at 682; (Dkt.# 123, Ex.# 81 pg. 12-1Hpwever, the Pontotoc County District
Attorney’s Office never even asked the Ada &wlDepartment or the OSBI whether they had

obtained all the law enforcement reports.

2. Lack of training of law enforcement to understand what evidence
constituted Brady material.

Similarly to the lapse in understanding dmemstrated by the Pontotoc County District
Attorney’s Office, both OSBI and the APD lackany training of what evidence obtained during
a police investigation must be disclosed. Unilercustom, policy, and practice of the Ada Police
Department, the captain determined who was assigmeandle a specifimvestigation. (Dkt.#
123, Ex.# 51, at 71). The captain supervised the athestigator on the s&, but no one directly
supervised his work on a case. It is the respditgibf the lead investigator to determine what
reports to include in the psecutorial report or case report, whis sent to the district attorney’s
office. (Dkt.#23, Ex.#s 51, at 71; Ex.# 18, at 52)wduwer, officers withirthe department did not
understand what evidence they were required to geathie district attorney or when it must be

disclosed.
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The Ada Police Department did not haveatsn internal training program in the 1980s
based on APD Assistant Chief Richard @ars testimony. (Dkt.#123, Ex.# 49, at. 10-11). Police
officers did not receive any trang on exculpatory evidenced. (Dkt.# 123, Ex.# 49, at 68).
Carson did not know of any training prograors exculpatory evidence (Dkt.# 123, Ex# 49, at
68). Even decades later, there are no interaaiitrg programs in the Ada Police Department that
address exculpatory evidencek(® 123, Ex.# 49, at 68; Ex.# 18,51-52). He further explained
the lack of training or systematic way to enssueh evidence ever made its way to the Pontotoc
County District Attorney’s Offie. (Dkt.# 123, Ex.# 48, at 67-69).

Ada Police Department Chief F®explained that it was AP policy to give total
discretion to the detectives, any individual officer to determewhat information to turn over
to the district attorney. (Dkt.# 123, Ex.# 48, at 59-&@g alsqDkt.# 123, Ex.# 65, at 79-81).
However, when asked what exculpatory evidemeant, Chief Fox said he was unfamiliar with
the term “exculpatory evidence.” He said there was no policy in the Ada Police Department
regarding evidence favorable to a defendant that might indicate innocence. (Dkt.# 123, Ex.# 48,
at 67, 76). The current director of training, Carl Allen, a director afitrgifor police officers,
stated in his deposition that he was familiar with term “exculpatory evidence,” but that the
meaning of it “elude[d] him right now.” (Dkt.#23, Ex.#50, at 30-310). Ftdr, he could recall
no internal training in the Ada police departmentexculpatory evidence being covered in the
mandated, statewide law enforcement trai{@QEET). (Dkt.# 123, Ex.# 50, at 31; Ex.# 18, at
52)

While the Ada Police Department obviouslgcked any institubnal training or
organizational structure to emsuthat exculpatory evidengeade its way to the prosecution,

OSBI’s policy did little toensure its compliance witBrady. Agent Rogers understood that any

15 Chief Fox assisted in the investigation of Tommy Ward also. (Dkt.# 123, Ex.# 88).
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evidence uncovered that was beneficial to fer#ant should be tued over. (Dkt.# 123, Ex.#
52, at 92). However, OSBI's mandate that r@ports and evidence come from its central
repository limited his ability to givanformation directly to Mr. Peterson.

Q In other words, it was -- as farysu understood it, it was the custom, policy,

and practice of the OSBI that you onlygithe prosecutor the documents in the

prosecutorial report, going through the regional office?

A That's correct, yes, sir.

Q And if you were to give them any othdocument, you wouldoute that through
the regional office the way youdithe prosecutorial summary?

A Yes, sir.

Q And did you deviate in your personaktam, policy, or practice and give Mr.
Peterson, in the course of this inveatign, any documents other than the ones
that went through the regional office, ih include this prosecutorial summary?

A None that | recall, sir.

Q And did you ever tell Mr. Peterson thyatu had a practicef tape-recording
witness interviews and then erasing them?

A No, sir.
(Dkt.# 123, Ex.# 52, at 90-91). Even when confromtétt exculpatory evidence, Agent Rogers
did not deviate to disclose this the prosecutor unless the prosecutor specifically sought such
evidence from the OSBI repository. (Dkt.# 123, EX2# at 96). However, even if Agent Rogers
did want to provide evidence bdingal to a defendant in his psecutorial report, his immediate
supervisor had wide latitude to edit hipoets before providing #m to Mr. Peterson.

Q. And you were the person that made decision as to what you were going to

include in the prosecutorial summary documents sent over the course of time

to the regional office andere in the OSBI file.

A. Well, I'll have to clarify that toa degree. My supervisor, B.G. Jones would

have quite a bit of input, as far as whaituld be included and veth is not, as far
as when you put the prosecutorial together.
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Q. And between you and Mr. Jones, you walddide what to put in and what not
to putin.

A. Well, the bottom line, sometimes was.Mpnes would either include or exclude
stuff that | may or may not ithk should be irthe report.

Q. Well, before the prosecutorial summary was submitted, did you review it?
A. Yes, sir. | believe | did.

Q. And would it be your ordimg practice to review it, nqust in this case, but in
any case?

A. Yes, sir.

Q. And it you found that certain reportsioterviews in the prosecutorial report

left out information that might be ewlpatory, beneficial to a defendant, you

would make sure that they got put in.

A. If I was aware of it.
(Dkt.# 123, Ex.# 52., at 212, 213). The lack of aryanizational structure or policy ensuring
the proper disclosure of exculpatory and impeachment evidence from the APD and OSBI to the
Pontotoc County District Attornéy Office resulted in systemiBrady violations not only in
Mr. Fontenot’s case but others as well. Theunderstanding of thevlaand its requirements
demonstrated by the Pontotoc County DistAdtorney made certain that vital evidence
favorable to the defense would never be dssibin accordance with state and federal law.

Documents uncovered after MFontenot’'s convictionsand direct appeals show
exculpatory, impeachment, and other evidence&hviwould have furthered his defense and
investigation were neveurned over to defens@wansel prior to trial. Over 860 pages of police
reports, witness statements, criminology reportd,@lygraphs — all detaig the investigation

into the events leading to Mrs. Haraway’s nerrd weren't disclosed until years after trial.

(Dkt.# 123, Ex.# 44). Of the 860 pages of OSBI, ABDY various other law enforcement reports

74



within the State’s custody, the Pontotoc County District Attos@yfice relied only on the 160
pages of the prosecutorial. (Dkt.# 123, Ex.# 43). In January 2014, an additional 263 pages of
OSBI reports were disclosed pursuant to an agreement between post-conviction counsel and the
Oklahoma Attorney General's Offid@ Of these additional reports, approximately forty-five
were never disclosed either at thadiof trial or undethe OCCA'’s ordet! In May 2017, the
Pontotoc County District Attomy’s entire file was discloslepursuant to a federal subpoena.
Within those files were DA investigative repoaisng with Ada Police Reports that should have
been disclosed. (Dkt.# 123, Ex.#s 85 — 3Mre recently, on Febroy 6, 2019, hundreds of
pages of Ada Police Reports were disclosedHe first time based oa state court subpoena
from Thomas Ward’s statpost-conviction litigation.

The fact that long withheld law enforceméotumentation pertaining to the investigation
of Denice Haraway'’s disappearance and murdetiraoes to surface clearly demonstrates that all
the necessary records related to this case madrdisclosed during post- conviction proceedings.
This has continued througthe instant action. BecausBrady violations are evaluated

cumulatively based on all undisclosed evickeand the evidencegsented at trial,

the continual failure of the state to fully disclose all exculpatory and impeachment evidence
that aids the defense makes it difficult for Monfenot to fully articulate the actual prejudice

he suffered due to the State’s actid®se Kyles v. Whitle$14 U.S. 419, 421 (1995).

18 The 263 pages of discovery were disclosed to posicy counsel pursuant to agreement between the parties
concerning Mr. Fontenot’s post conviction request for discovery filed in October 2013. SpgcifitaFontenot sought
disclosure of documents mentioned in the original OSBI Rgploat were not included. Acahing to these OSBI reports,
these investigative reports were witnstatements, taped recordings, or other reports from key witnesses in the State’s
investigation leading to the arrest and prosecution of Mr. Fontenot. While some of these doaamedtgplicates of
some of the information provided in the original 860 pages of material, there were severahtieredidocuments that
had never been disclosed to any defense attorney for Mr. Fontenot. The post conviction disomaiegd unsolved at the
time the post conviction court denied Mr. Fontenot’s application based on laches.

17 The Oklahoma Court of Criminal Appeals ordered the full disclosure of all OSBI recdvits Eontenot's second
direct appeal counsel during the pendeofcthat appeal. Clearly, OSBI did notlfucomply with that order as further
reports were only given to post-conviction counsel in 2014, and again in 2019.

75



The State’s failure to properlyather and disclose such crucial information in a timely
fashion continues to derogate Mr. Fontenot’'sessatd federal constitutional rights to substantive
due process. The police or prosecution had nifasdt all, of this evidence prior to Mr.

Fontenot's first trial in 1985. All the while, the defense filed discpvequests and the trial court
ordered the production of exculpag evidence that the prosecuttever delivered. Even after

the Oklahoma Court of Criminal Appeals ordered the full disclosure of all OSBI records in the
Haraway case, files referenciedthe investigate reports shawn-compliance with the Court’s
order. (Ex.#s 38 & 59). This blatant disregéod court precedent and ordered discovery has
continued throughout Mr. Fontenot's case andhalestrates a clear pattern of police and

prosecutorial misconduct that reqsrreversal of his conviction.

B. Mr. Fontenot’s Defense Counsel Repeatedly Requested Exculpatory,
Impeachment Evidence

George Butner represented Mr. Fontenabulghout both of his trialDuring the pretrial
proceedings in both cases, he filed numerouodesy motions and made requests on the record
for discovery of police and interview reportghin the possession of the APD and OSBI. Mr.
Butner specifically alerted the prosecutioritte following pieces of evidence he required:

1) The identities of alternatsuspects. (Dkt.# 123, Ex.# 72).

2) All statements of witnesses the case. (Dkt.# 123, Ex.# 73).

3) Production of witnesses and how the irtigegtion led to Ward and Fontenot.
(P/H p. 769).

4) Statements of Jeff Miller. (P/H pp. 496, 502-208, 710-712).

5) Criminal records of any prosecution witness. (Dkt.# 123, Ex.# 74).

6) Exculpatory evidence. (Dkt.# 123, Ex.# 74).

7) Any and all medical, forensic, or chemicaport made, or completed in the future,
regarding the angle and location of purpdrbe actual knife wound upon the remains of
Donna Denice Haraway, regarding the locatom comparison of any fibers or hairs

located upon either the remains or the clothinohna Denice Haraway, regarding the caliber
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of the projectile which did or may have caused the bullet wound to the back of the skull of Donna
Denice Haraway, in the now or future controlpmssession of any Federal, State, County, or
Municipal governmental agency, or any agent or member thereof. (Dkt.# 123, Ex.# 72).

8) Written or taped statements of any witress concerning any alternate suspects or
those providing information involving the investigation of Donna Denice Haraway.
(Dkt.# 123, Ex.# 72).

9) Moyer’s statement not disclosed. (P/H at 246-247).

10) The criminal record of any person the Staterids to call as a witness in its case-in-
chief or in rebuttal. (Ex.# 75).

11) Any sworn statements that the State hassifile regarding this particular case.
(Dkt.# 123, Ex. #75).

12) All information of whatever form, source or nature, which tendexiculpate the

Defendant either through an indication of his innocence or through the potential
impeachment of any state witness, and aihformation of whatever form, source or

nature which might lead to evidence whichiends to exculpate the Defendant whether
by indicating his innocence or impeachingthe credibility of any potential state's

witness, and all information which may beome of benefit to the Defendant in
preparing or presenting the merits of hisdefense of innocence at trial. This request
includes all facts and information of whatever form, source or nature which the
District Attorney or his assistants or the police and sheriff's departments has or
knows about, which is or may be calculatedo become of benefit to the Defendant
either on the merits of the case or on # question of the credibility of withesses.

(Dkt.# 123, Ex.# 75) (emphasis added).

Mr. Butner repeatedly requestdiscovery from the Pontotd@ounty District Attorney’s

Office for disclosure of evidence necessaryfdonulate a viable defense against the serious

charges his client faced. Instead, Bill Peterstamtotoc County District Attorney made scant

disclosures and stonewalled agap®viding any evidence to defense counsel in both trials.(P/H

at 82-89, 96-99; N/T 406, 502-503,7&9-771). This left defense cowhslearly lacking evidence

he was entitled to have acquired.

The requested evidence would have beeremdly helpful, fitting within the defense’s

theory of the case and would have been usedviged. At the very least, the information gleaned
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from these police reports wouldveaided in providing withesseslevant to Mr. Fontenot's
alibi, establish that alternaseispects had both motive and oppoity to kidnap Mrs. Haraway,
and that because of an apparent stalker -- Nagaway feared being at McAnally’s. These viable
defense theories would have created reasendbubt in the minds of the jury had not the
prosecution wrongfully tipped the scales in @w&n favor. “When the prosecutor receives a
specific and relevant request, the failure td&kenany response is seldpihever, excusable.”

U.S. v. Agurs427 U.S. 97, 107 (1976). As the Supreme Court explained further,

The more specifically the defense respsecertain evidence, thus putting the

prosecutor on notice of its vauthe more reasonable it is for the defense to assume

from the nondisclosure that the evidence does not exist, and to make pretrial and
trial decisions on the basis of this assumption .T]hg reviewing court may

consider directly any adverse effect thathe prosecutor’s failure to respond

might have had on the preparation orpresentation of the defendant’s case.

Bagley 473 U.S. at 682-83 (emphasis addedg also Davis v. Clin@77 Fed.Appx. 833, 839-
840 (10" Cir. 2008). Because the prosecution either thadhor failed to disclose evidence that it
requested, Mr. Butner’s reliance on those @dgses was reasonable given the circumstar$es.
Banks 540 U.S. at 693.

The prosecution’s willful ignorece and refusal to seek out evidence that the defense
notified him was important only fghtens the violation. “The indidual prosecutohas a duty to
learn of any favorable evidenkaown to the others acting on the govaent's behalf in the case,
including the police. But whether the prosecutor succeeds or fails in meeting this obligation
(whether, that is, a failur® disclose is in good faith or bé&alth,) the prosecution's responsibility
for failing to disclose known, favorable evidengsing to a material el of importance is

inescapable.Kyles 514 U.S. at 437-438-9 (citations omitted). Whether anyone in the Pontotoc

County District Attorney’s Office knew aboutalevidence within the custody of the OSBI, APD,
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or Pontotoc Sheriff's Officé or any agency assisting inethHaraway investigation, their
obligation was evident and based firmly in the law: Locate the evidence and disclose to defense.

Mr. Peterson and his staff faileddo so which resulted in numeroBsadyviolations.

C. Material Evidence Was Withheld from Mr. Fontenot’s Defense Counsel

The Pontotoc County Prosecutor’'s Officeldd to disclose both exculpatory, and
impeachment evidence that aided the defense ffamous sources. Those agencies include its
own files, the OSBI's, the ME'©ffice, the Pontotoc County Shi#s Office files, and the Ada
Police Department files. A congest pattern has been the constant drip of documents during the
course of appellate review, post-coriidn, and federal habeas corpus. Becd&rsely claims are
evaluated cumulatively, the failure of the Rumint County District Attorney’s Office and
Respondent to ensure the complete disclosutieese documents as mandated by the Fourteenth
Amendment resulted in the state post-conwvictiroceedings not beg the full and fair
proceedings contemplated by the AED&e Keeney v. Tamayo-Reys#®! U.S. 1, 9-10 (1992).

The APD reports were fist uncovered duringdiszlosure of the Pootoc County District
Attorney’s Offices files pursuant to this Céisrsubpoena. (Dkt.# 123, Ex.# 87). These files were
demonstrated a consistent pattern and practicgaté actors failing to review their files and
disclose documents they hadantinuing obligation to disclos&ee Pennsylvania v. Ritch#80
U.S. 39, 60 (1987)Douglas v. Workmarb60 F.3d 1156, 1173 (£QCir. 2004)citing Smith v.
Roberts 115 F.3d 818, 820 (Y(Cir. 1997).

In February 2019, despite both a state court order and a subpoena issued by this Court,

18 Counsel represents that neither thegr appellate or trial counsel reeeil any police reports from the APD,
Pontotoc County Sheriff's Office, or the Oklahomaghivay Patrol, prior to the filing of the instant Second
Amended Petition.
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hundreds of additional pages of Aidalice Reports were “discoverepiirsuant to Thomas Ward’s

state court subpoena. This setpaflice reports contains nune&ls documents that are both
exculpatory and impeachment evidence against the prosecution’s witnesses at trial. As Mr.
Fontenot pled previously and continues to asseet totality of these documents eviscerate the
Prosecution’s theory of the case making it untentidaleMrs. Haraway disappeared in the manner
suggested and further support Monkenot’s assertions that s not present at McAnally’s
because he was at a party. There is no doubthisa¢vidence, had it been disclosed would have
been instrumental in estaliling a viable defense for Miontenot showing a reasonable

probability of a different result.

1. OSBI and Ada Police Department Reports establishing Mr.
Fontenot’s alibi

OSBI reports establish thistr. Fontenot was at a partige night of April 28, 1984, during
the time the police and prosecution believed Med. Haraway disappeared. According to the
prosecution’s theory, Mrs. Haraway left from Mually’s with a White male between 8:30 pm
and 8:45 pm. (N/T 6/14/88 at 25-26). Evideneas admitted that the first APD officer arrived
close to 9 pm. (N/T 6/9/88 at 86). The proseamis theory was that Mr. Fontenot and his co-
defendant were with Mrs. Haraway from thediMrs. Haraway was takeuntil they supposedly
killed her later that eening. (N/T 6/3/88 at 555; 6/14/88 at 35-36).

However, Mr. Fontenot told OSBI agentsitihe attended a pgirthe night of Mrs.
Haraway’s disappearance. This statement masdivulged to the defense by the prosecution
prior to any of his trials. Mr. Fontenot warrested on October 19, 1984, and polygraphed by
OSBI Agent Rusty Featherstone. When asked e&/Mat Fontenot was on the night in question,
Mr. Fontenot explained:

He went to the apartment of Gordon I@ain, arriving there at approximately dark
or shortly after the kegs arrived. Galn lives adjacent to the ROBERTS, where
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FONTENOT was currently staying. At tiparty, FONTENOT recalls drinking and

doing marijuana and then returning to the ROBERTS apartment where he slept on

the floor all night. He believes he retathto the apartment between 2330 and 2400

hours that night and recalled that lateat night Tommy Ward also ended up

spending the night at the ROBERTS apartment.

(Dkt.# 123, Ex.# 43, prosecutorial bates 142).

Furthermore, because the ertyiref Mr. Fontenot’s interrogation was not recorded, there
is no indication of what exculpatory evidence he provided prior to the video camera being turned
on. Any statement made by him in which he refutee confession was paramount to the defense.
Likewise, on October 21, 1984, in a handwrittenestegnt, Mr. Fontenot recanted his confession.

In his letter, which he gave to law enforceméviit, Fontenot said he daagreed with the story
OSBI Gary Rogers told hirmd had lied on the video. (Dkt¥23, Ex.# 44 at 626). He explained
that he had never been to McAnally’s or enet Mrs. Haraway, and reaffirmed his presence at
the party. (Dkt.# 123, Ex.# 44 at 625-627).

This undisclosed evidence would aid a defethe®ry that Mr. Fontenot was innocent,
pressured to confess, and feq kietails by the police. Defenseunsel requested such evidence
several times prior to trial. #@.# 123, Ex.#s 73-75). Had these documents been disclosed, defense
counsel could have interviewed Agent Featloers and questioned him about Mr. Fontenot’'s
statements prior to polygraph examinatiémMdr. Fontenot’s recantation within days of his
confession and that the handwritten note was iBI@Sustody drasticallyndercut the reliability

of the confession and would have aided defens@sel in proving Mr. Fontenot’s confession was

false. (Dkt.# 123, Ex.# 44 at 626); (N/T 6/14/88 at 51-62).

19At the very minimum, the prosecution was obligated to wer any statements madedyefendant to his counsel.
The State did disclose Mr. Fontenot's recorded confeslsidmot his prior alibi statemenThe statement clearly is
exculpatory undeBrady. “If the exculpatory evidence ‘creates a reastmdoubt’ as to the defendant's culpability, it
will be held to be material United States v. Staruské?9 F.2d 256 260 (3d Cir. 1984)oting United States v. Agurs
427 U.S. 97,112, 49 L. Ed. 2d 342, 96 S. Ct. 2392 (1976)

20 According to Agent Featherstone, Mr. Fontenot’s polygraph was inconclusive but bordering divele@id.# 123,
Ex.# 44 at 605, 628).
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Additionally, the statement would have besssential impeachment evidence to use in
cross examining Detective Smith and Agent Rogésut their interrogation, investigation, and
lack of any corroboratg evidence of the confession. This violation was compounded gcthe
that this was not the only evidence placing Montenot in another location when the crime
occurred. Both OSBI and Ada Police Departmentanavare of this party that Mr. Fontenot was
at when Mrs. Haraway disappeared based upwerakewitness reports, sfiatch records, and
police reports. Instead of inskgating the information, the @secution and police withheld the
information from the defense.

Janette Roberts also confirmed Mr. Fontenot’s presence at the party. (Dkt.# 123, E(X.#
44, OSBI 0139). Had police looked tae radio dispatch logs for April 28th, they would have
seen the neighbor complaintsoait the loud party at the @alun residence. (Dkt.# 123, Ex.#s
41, 42, & 89). Calls came in at 9:20 pand 12:40 am about the loud mudit. One of the
officers who responded to the second,caAba Police Officer Larry Scottwrote a report
specifically mentioning “Gordon Cadun” party and warning the revedeo keep it down or go
to court. (Ex.# 43, at 98, 89). This repaws also not provided to defense counsel.

Further, Stacey Shelton, (AKBeprater-Brashier) testified 8r. Ward’s trial, that she
had attended Mr. Calhoun’s party. She told Addice Chief, and Detectives Dennis Smith and
Mike Baskins that she knew of the party &méw the people who attended the party. (Ex.# 12).

They disregarded her informatioiajled to take a formal statentewlid not investigate further

21The radio dispatch log shows the call to McAnally’s occurred at 8:50 pm. (Dkt.# 123, Ex.# 41.)
#\While Officer Scott testified in Ward’s trial on Jub8, 1989, he did not testifg Mr. Fontenot's trial.

23 While the State focused on Mr. Fontenot's ability to both be at the Calhoun party and participate in Mrs.
Haraway's abduction and murder, this theory becomes inconceivable given that no witness identified him at either
McAnally’s or J.P.’s, he had no access to a truck, andipeemember him being at the party for the entire night.

The prosecution lacks any evidence todbetrary besides the dubious confession.
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into her account, and did not inform Motenot’s counsel about the information.

When Ms. Shelton explained her knowledgehaf party, Mr. Peterson not only failed to
inform the defense about this craldact, he threatened Ms. Stwitand held her against her will
in an attempt to get her to recant her testimotsr ahe testified in MiwWard’s trial. (Dkt.# 123,
Ex.# 12). While Ms. Shelton acknowledged she it know many people at the party, she did
list people she knew who attendeéd. Amongst those people weBruce DePrater and Eric
Thompson who also recall Mr. Fontenot's attercdaat the party and provided essential details
to prove Mr. Fontenot was there during ther@ng Mrs. Haraway was kidnapped and murdered.
(Dkt.# 123, Ex.# 95).

An alibi irrefutably shows a defendanbuld not commit a crime because he was
elsewhere when the crime was committed. Thiwiigcal evidence for a defense attorney, and
Mr. Fontenot’s defense attorney acknowledged belevhave presented itlife had known of it.

“I was trying to pursue that at trial, thatnse other dude did it, and anything that would have
pointed me in any direction other than K&sould have appreciatetd” (Dkt.# 123, Ex.# 81 pg.
35).

In summary, Mr. Fontenot told police ofshwwhereabouts during his interrogation at
OSBI. Police collected several statements faoitmesses able to corroborate Mr. Fontenot’s
whereabouts. Yet this evidence was not incluidethe prosecutorial. The only conclusion is
that the exculpatory alibi evidence was intentionally kept from the prosecution’s knowledge as
Mr. Peterson considered charging Mr. Fontenot.

The party attendees, whom police knew anditiextified, had no impetus to lie and could
have been interviewed by defense counsel andtiedéfied about the timing of this party, who
else was present, and whether. Montenot was present the entirght. These essential witnesses
remember seeing Mr. Fontenot from the very early part of the evening until much later into the
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night. This makes it impossible for him to bevdlved in Mrs. Haraway’s disappearance. Their
accounts — willfully kept from thdefense -- clearly show thatrad time did Mr. Fontenot leave
to participate in whatever transpired with MirHaraway. Affidavits from party-goers, Eric
Thompson, Bruce DePrater, and Stacey SheltongaWith police reports from Janette Blood

place Mr. Fontenot at the party for the entirety of the night.

2. People at McAnally’s the nightof Mrs. Haraway’s Disappearance

According to the prosecution’s opening staent in Mr. Fonteot’'s 1988 trial, both
Thomas Ward and Mr. Fontenot drove to McAnalliy a grey pickup trick, robbed the store,
abducted Mrs. Haraway and then drove awayl(@81988 at 35). The witnesses to these events
were Gene Whechel and his nephews Damd Lenny Timmons.( N/T 6/91988 at 34-69).
However, in the Ward trial, Lenny Timmons memis that there were other people coming to the

store while they were there.( Ward N/T 6/21989 p. 160).

In response to Mrs. Harawaydisappearance, Ada Police Detective Dennis Smith asked

people who shopped in McAnally’s the night\Mfs. Haraway's disap@eance to contact the

APD. (Dkt# 123, Ex.# 28). Police theorized the last purchase before Mrs. Haraway’s
disappearance was a tallboy beébkt.# 123, Ex.# 44, OSBI 0496). In response to the APD
request, numerous people contadtezlpolice department to expidheir purchases and the time
they were in the store. Police interviewedmaf those people who provided numerous details

of people, cars, and trucks around McAnallgn April 28, 1984.(Dkt.# 123, Ex.#s 93, 94 and

24 The register tape from the day’s purchases was collegtéktective Baskins and plat into evidence by the

state at all three trials. (J/T 1160 State’'s Exhibit 16; N/T 6/9/1988 at 197 State’'s Exhibit 60; Ward N/T 6/12/1989
at 6, State’s Ex.# 60). While thetea roll was placed into evidence, it is unclear whether it was ever unrolled
during the trial by any of Mr. Fontenot's attorneys dutitig, or direct appeal. Was ineffective assistance of
counsel for defense counsel not to examine the entire roll.
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99). These reports refute the prostion’s theory that Mrs. Harayéeft the store with Mr. Ward

and Mr. Fontenot as the Timmons bothard &ene Whechel weirito the store.

Found in the most recent Ada Police Departmeports recently produced was a report by
Carrie McClure who says she saw Mrs. Keag at the store on April 28 around 8-8:30 p.m.
(Dkt.# 123, Ex.# 103). She was interviewed by Adddeépbut her name was never turned over
to Mr. Fontenot. She says that based on heracomtith Ada Police that she thinks she was the
last person to see Mrs. Haraway at the stoferbédier disappearance.l@t witnesses provided

more detailed information calling into cgt@n the District Attorney’s case.

Jimmy Simpson told Ada Police Officer D.W.mBett that he was in the store when no clerk
was at the counter.

Jimmy parked ten or fifteen feet wedtthe Ice box. Jimmy went into the
store and there was no one thenmndy went to the pop box and got a coke
and walked to the back of the stordtie door going to the back room and
said “there is someone up front.” ldae ever came out of the back room
so, Jimmy left the store. There wasar possibly a GM/gr at the gas
pumps with three or four people anabit. There was a pickup on the east
side of the store with a man in thevér side and a wonmanext to him.

It was dark, and Jimmy could notiatify them. Jimmy did not see a car

on the east side of the buildingdidway’s vehicle). Jimmy saw a man
standing outside the store aswent in [sic] he thought was Odell
Titsworth. Jimmy had gone to scheath Titsworthat Byng several

years earlier. Jimmy was unable to pick Titsworth out of a picture lineup.

(Dkt.# 123, Ex.# 100). Officer Barrett assumed Bimpson arrived while Timmons and Whechel
waited for the police. However, this conflictstiviheir accounts that the man and woman in the
pickup truck drove away when they were in gihere. Other witnesses mention this pickup truck
being at the store along with maother men around the time Mfs. Haraway’s disappearance.
Mr. Simpson’s account would impeach the statesory of the case and the focus of their

investigation.

Also interviewed by police was James Boardman, an Ada newspaper employee. In another
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report taken by Ada Police Otfer Barrett, he reported:

A few days after Denice Haraway digeeared Mr. Boardman called the police
dept. and advised he was at Mchyia store on Arlingbn about 5 pm on

4-28-84. There were two men in the sttrat in his opir@n were acting funny.
Subj #1 6 ft. brn hailrn shirt, blue jeans.

Subj #2 6 ft. blond hair, bk plaid flannel shirt.

He thought they were in a light-colorpitkup. Boardman was pretty sure Denice
was wearing a blue short sleeve t shirt.

Around the first of November 1984, James Boardman came to the police dept. and
was shown a picture lineup. Boardman pitk1 out of the Ward folder and

could not identify anyone dm the Fontenot and Titsworth folders. Agent Rogers
and Lloyd Bond were present at this lineup.

(Dkt.# 123, Ex.# 93). Mr. Boardmaniisterview report is exculpaty evidence for Mr. Fontenot.

OSBI Agent Rogers thought Mr. Boardman'’s account was significant enough that he asked him
to view photospreads of all three suspectsrdife. Fontenot had been arrested. After the
description originally prvided, he could not idenyifMr. Fontenot as beingt the store. Further,
Pontotoc County District Attory investigator Lloyd Bond’s presence makes it much more likely
that District Attorney Peterson Boss were aware of this wisgeand his report. Mr. Boardman’s
report should have been disclosed as exculpateidence. Mr. Butner could have interviewed

and called him as a witness refuting not onlydbefession but establishing other withesses who
could not place him there. It algeprived the defense of arguimgonsistent factal accounts as

to what happened #te convenience store.

Another witness police interviewed was Dumdford who came to the store close in time
to Mrs. Haraway’ disappearance. He told police

On 11-28-84, | talked with Duney Alfofaly telephone about the Haraway case.
Duney said that on the day she wa®ta he had went to McAnalley’s (sic)
to get some soap. He pulled up to fitemt of the store and got out and went
inside. He said there was a guy standing by the front door on the inside of the
store. Duney spoke to him but the guy did not speak back. Duney said about
the only thing he remembers about ¢fuy was that he was dark haired, kind
of slick downed, and that his hair wastpd on the side. Duney said that when
he walked outside the store he notieggickup parked on the outside of the
store and that he remembers that is\@achalky gray color. He said that he
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knows Donna Haraway because he shoppé#ueattore and she worked there.
Duney said as far as he can remenib@nna Haraway was wearing blue jeans
and a light blue pull over blouse that day.

(Dkt.# 123, Ex.# 101). These witnesgeovide significant insight to the people coming into and
out of the store. Several people remember sabmgickup truck at the store for a much longer
period from what the prosecutqgyeesented. The fact that the kup was there refutes the theory
that the events at J.P.’s convamie store had anything do with those d¥icAnally’s. Therefore,
these reports should have been made availabl¥ifoFontenot’'s defergscounsel to raise the
reasonable doubt that whomever was involved whathe store for much longer than police
believed. Additionally, the description of the memd other people around the store create more
doubt as to whom may have bdaxolved, and their motive. Nor@ these witnesses place Mr.

Fontenot at the crime scene.

Beyond the list of people dicdy interviewed in the fall 01984, were various other people
Police Detectives noted on April 28, 1984 while at the store. However, he wrote the names, times,
and contact information on thegister tape for only 5 peopl¢he last of whom was Gene
Whechel. (Dkt.# 123, Ex.# 32-38). Each of th@se®ple discussed with the APD what they
witnessed in McAnally’s. None of these repowisre disclosed to defense counsel. Richard
Holkum, John McKinnis, Gary Haney and Guy Keyes provided evidence that was patently
exculpatory and impeachment evidence. deolhever followed up orthis evidence which
provided critical information as to an alternatespect in a grey pickupuck, Mrs. Haraway'’s
frame of mind that evening, andetthoroughness of the police intigation in the hours after she
was reported missing.

a. Richard Holkum

Richard Holkum was an off-duty Ada polio#ficer who had visited McAnally’s on the

87



night of April 28th. Notations on the McAnally'egister tape showis purchases occurring
between 7:45 pm to 8:00 pm, thirty minutes lbefdrs. Haraway supposedly walked out of the
store with an unknown man.( N/T 6/9/1988 p. 34-8%,68). The crux of his trial testimony
focused solely on the clothing he saw Mrs. Hasawaaring the night of her disappearance. (N/T
6/9/1988 p.143-145). Further, hettied that he toldead Detectives Dennis Smith and Mike
Baskins immediately about being in the store &watning after he leardeof the abduction.( N/T
6/9/1988 p. 144).

The clothing description was not all thislir. Holkum witnessed in McAnally’s. The
omitted details he recalls reveal he gaveféilww Ada police officers significant information
about the pick-up truck Mrs. Haraway supgdly left in thirty minutes later.

That night, | recall stopping at McAnally's etit was still barelfight out. | parked

my vehicle, near the west corner oéthuilding. | believe | bought a six-pack of
beer, a loaf of bread and maybe some other things. | knew Denice Haraway and
spoke to her inside McAnally's that nigfihere was no one elgethe store when

| stopped at McAnally's, however, one wantdid step in anthid a penny on the
counter, telling Denice thahe had given her too muchartye back for a previous

gas purchase. Both Denice and | thougat Was odd, for the woman to bring back

a penny.

Everything in the storencluding Denice, seemed moal. | did not detect any
tension or anything wrong. While standiagthe counter makg small talk with
Denice,l recall seeing two vehicles sitting on the eastern edge of the pavement
outside, just to the easbf the gas pumps. These vehicles were parked parallel
with the driver's side facing eachother and the drivers were apparently
talking. One vehicle was a green Fordorino or Mercury Montego. The other
vehicle was a Chevy or GNC pickup truck painted primer gray. This pick-up
had a straight, conventional bed. | believéhese vehicles were still parked next
to each other when | left McAnally's to drive home.

Based on my own memory, and knowing tbiail twilight ended at 7:36pm that
night, | believe | was probably at McAnally's somewhere between 7:30pm and
7:45pm. The next morning, April 29, 1984, st heard about the disappearance of
Denice Haraway when | got to work.

That day, | approached Det Dennis Smitld et Mike Baskins about my visit to
McAnally's the night before. Neither Smitlor Baskins were interested in talking
to me about the Haraway disappearamigither formally interviewed me about
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what | saw or when | was there. My recollection of both of these detectives was

that they were nointerested in talkig to me about my visit to McAnally's. |

remember thinking that they "just blew me off."

Sometime later that day or that week, C&mnith or Det. Baskins showed me the

register tape from McAnally and asked me if | coul® my purchase on the tape.

| recall that this tape only had the pricesich made it difficult for me to find my

purchases. I'm not sure if | ever found pyychase at McAnally's that night. | recall

that both detectives were very condestirg toward me for not being able to

immediately identify my purdmses from the Saturday night.

| recall some time right before the tri@l Tommy Ward and Karl Fontenot, OSBI

Agent Gary Rogers informally intervied me about my stop at McAnally's on

4/28/1984.1 recall that he was mainly interested in my recollection of what

Denice Haraway was wearing that nightl don't believe he took down any

information about the two vehicles | saw sitting outside the building.
(Dkt.# 123, Ex.# 6) (emphasis added).

Mr. Holkum’s description ofr gray-primered pickup truck ped in the exact location
other witnesses testified to seeing it when Ntaraway departed was remarkable. The State’s
theory was that whomever left the store witrsMfAaraway got into a gy-primered pick-up truck
and drove off when David Timmomtered the store that night at approximately 8:30 pm based
on testimony and the dispatch logs.( N/T.61P88 at 39). That Mr. Holkum saw a truck
remarkably similar in appearance to that désd by the Timmons brotreand Gene Whelchel
at the store for at least half an hour befores.NHaraway’s disappearanckanges the motive for
the abduction and suggests an alternate suspeB&cause she was fearful about working the
night shift given the obscene and harassing phone calls, it creates a reasonable doubt as to Mr.
Fontenot’s involvement. Such evidence woulgehlaeen something police and defense counsel
should have pursued. That the &weas driven by one man is alsderesting because, clearly, it
was not two people as police and prosecutionribetd and argued in their case against Mr.

Fontenot. Further, thet lack of interest in the eyewitsetestimony of a fellow law enforcement

officer shown by the lead detectives would have been important impeachment on the quality of
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the investigation. His treatmeand testimony about the APD bolsters the proof of a lack of
training to investigate the serioosmes facing the officers.(Dkt.# 123x.#s 53, at 10, 12).
(Detective Smith discussing his level of trainamgd the intuitiveness of police investigation).

b. John McKinnis

Mr. McKinnis grew up in Ada, Oklahomand frequented McAnally’'sonvenience store.
The register tape documents him in theestoetween 7:50 pm to 8:00 pm on April 28(Dkt.
# 123, Ex.# 35). Mr. McKinnis recalldds visit in stark detalil.

In April of 1984, | was 22 years old and Iéi in a trailer bout 7 miles east of
Ada, Oklahoma. | worked in the oilefid business for an Ada company. | often
stopped at McAnally's on East Arlington, et was on the eastegtdge of town.
From my many stops at McAnally'sétame familiar with Donna Denice Haraway,
who worked behind the countierthat store at night.recalled Haraway as being a
happy and nice looking woman with a bubblkrsonality. Whenever | stopped at
McAnally's it was enjoyable to see hehbel the counter. | knew she was teaching,
or studying to be a teacher. | svaot aware that she was married.

On the night of April 28, 1984, a Saturdaight, | stopped aMcAnally's on my
way home and purchased a couple of itemd paid with a tenty dollar bill. |
lived about 10 minutes east of McAnadlyl know that | got home that night
sometime after 8 pm, between 8 pm and 8:10pm.

While watching the local TV news thaight, | learned thaDenice Haraway had
disappeared while working at McAnallylsiecalled that when | had stopped in
at McAnally's earlier that night, there was a man | did not recognize standing
behind the counter a few feet from Haaway. He appeared to be someone
Haraway knew, an acquaintance, like a boyfriend or a husband or someone
like that. He appeared to be unhappy, or concerned about something. Denice
Haraway appeared to be her normal, happy self.

| also recalled the lone vehicle parked ifiront of McAnally's when | drove up,
presumably belonging to the man | sa& behind the counter. It was a 1978
Chevy pick-up truck, light colored, maybe white, with gray primer spots
painted on the body. | immediately wondered if this man | saw behind the
counter might have had something to do with Haraway's disappearance. |
called the Ada Police.

25To the extent that the register tape was shown to defensisel, Mr. Butner’s failure to follow-up on such leads
is a violation of the Sixth Amendment right to effective assistance of counsel.
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The dispatcher, or whoevktalked to said someone would call me back. Sometime
later that night, | received a call, appatly from a police investigator at
McAnally's. | believe | spoke to Mike BaskiAs | described my visit to McAnally's

a few hours earlier, and was able to deteenthe probable time of that visit as
being between 7:50pm and 8 pm, this potiffecer, said to me, "Here you are. I'm
looking at the cash register tape (at McAnally's) and see your purchase right here
with the twenty dollar bill." | described this police officer, Mike Baskin, the man

| saw behind the counter with Haraway idgrmy visit. This man was bigger than

me, standing about 5'10' to 6’1", 210 Ibwith light colored hair, not very long.

This man was about my age or a little older, about 22 to 25 years old. He wore a
white t-shirt, and some type of work panimaybe khaki or blue jeans. This man
looked clean, not rough-lookingle was not dirty, but appeed to have been out
working that day. He looked more likee construction worker, than a college
student.

| also described the truckthat | saw parked outsideMcAnally's to the police
officer, Baskin. | knew it was a 1978 omaybe 1977 model, because it was the
new body style, which had changeébr Chevy pick-ups around 1975 or 1976.

| told him that this truck had a short, conventional bed with lots of primer paint
prep spots. | recall that ether during that call with Police Officer Baskin, or on

a call back to him later that night or the next day, this officer told me that what

| had seen wasn't relevant to their invetigation into Haraway's disappearance.

| recall the police officer tdling me that the guy | sav behind the counter, was
someone police knew. | recall him sayingpecifically, "Oh yeah, we know who
that was."

| recall being told that whatever fpy@ened to Haraway ppened later in the
evening, so that anythingsaw was not relevant to thenvestigation. After that
last phone call with the police officer,taf that weekend, no one with the Ada
Police or any other police agency ever contacted me regarding Denice Haraway. |
never spoke to any police officeriovestigator face-to-face, only by phone.

| knew both Tommy Ward and Karl Fontenot by face, from growing up in
Ada. That man | saw standing with Daice behind the counter at McAnally's
about 8 pm on April 28, 1984, was ndiler Tommy Ward nor Karl Fontenot.

At the time | believe | could have idifed that person bhis photograph. | never
spoke to anyone else about the Haraway itaar official ca@city, until recently,
when | spoke to Dan Grothaus, an istgator with the Oklahoma Innocence
Project. He showed me a photo of winat believes is the gester tape from
McAnally's on April 28, 1984. The photo ofahregister tape shows my name and
phone number hand-written next to a pasd of $2.61, paid for with a twenty
dollar bill.

| was able to tell Mr. Grothaus what | tdaltht police officer thamhight. It was fairly

easy for me to remember that conversation with the police officer that Saturday
night, because | was so concerned albtaraway's disappearance, and wondered
what significance this mahsaw behind the counter gfit have played in her
disappearance.

91



(Dkt.# 123, Ex. # 5)(emphasis added).

Ada police interviewed Mr. McKinnis the dafter Mrs. Haraway was reported missing. The
sparse notes from the police could have beenviellbup on in much the sam@anner as was done in
state post-conviction proceedings. Mr. McKinnigtailed account of the man he saw behind the
counter with Mrs. Haraway is exculpatory evideniat defense counsehauld have given to the
defense to present to the jury. (Ex.# 81, at 35). ftas was seen talking smother individual in a
Torino type car when police officer Holkum stoppédi. McKinnis, who grew up with Mr.
Fontenot in Ada, stated Mr. Fontenot was nbthe man behind the counter with Mrs. Haraway
Considering Mr. McKinnis’ information in conjution with the new evidence about Mrs. Haraway’s
potential stalker presents a very differpitture of the abduion and the motive.

Further, whoever Mr. McKinnis saw stayedth¢ store for a much longer period than
suggested during Mr. Fontenot’s trial. The lontigs man stayed around McAnally’s decreases
the likelihood that it could be Mr. Fontenot. Esitte such as this strengthens Mr. Fontenot’s
alibi defense and dovetails with the fact thter testimony proved ¢habductor’s description
does not match with Mr. Fontenot’s.

Additionally, Mr. McKinnis’ discussions with Detective i@ Baskins were extremely
important both to impeach the thoroughness ofiivestigation and to establish an alternate
suspect with whom the APD seemed famihaith. First, Mr. McKinnis provided a clear
description of a man in the seostanding next to Mrs. HarawaWhile Detective Baskins told
Mr. McKinnis that the police were aware of thadividual, there are ndisclosed police reports
that identify whom this man was, how tA@D knew him, what hisonnection with Mrs.

Haraway was, why he was behind the counterrilggit, and why he was eliminated as a person
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of interest.

Another interesting flaw involves the la@k follow-up investigation into those who
stopped in the store. Based on several witnessuats, the APD failed to document leads from
witnesses who called the police. From the prosewis theory of the case, it made no sense to
ignore those present in McAnally’s shortlyftwe Mrs. Haraway disappeared.( N/T 6/14/1988 p.
25-26)%" Since the APD stated they were aware of the individual identified to have been with
Mrs. Haraway, his identity should have been Idised to defense counsel as either a potential
witness, or a suspect, what his conversation tith. Haraway was about, and if he owned the
pickup truck seen by Officer Holkum and MWicKinnis. The APD’s continued apathy toward
vital evidence was a pattern thag¢rmeated several murder istigations and displayed the
agency’s inability to properly handle cas#ghis magnitude. (Dkt.# 123, Ex.#s 46 & 61).

Further, Mr. McKinnis’ intervigv with police continued their leads into the gray- primered
pickup truck that Mrs. Haraway departedwith an unknown White male. Officer Holkum and
Mr. McKinnis describe a Chevyghup truck that conflicts witthe description provided by David
and Lenny Timmons, and their uncle, Gene Whelclmethose witnesses’ statements to OSBI
(also withheld from counsel), the men descthmepickup as being “late 60’s — 70’s,” “’72 pickup
possible dull dark blue with grey primer spotsl aconventional straigbed,” and “light colored
full size pick-up possibly early ‘70’s, nat narrow bed.” (Ex.#44, OSBI 0060- 0063). The fact
that the truck was seen at therstas early as forty-five minutbsfore Mrs. Haraway’s abduction,

changes the profile of who mdnave taken her. Clearly, thaerson could not have been Mr.

26 The haphazard way the police investigattcanspired is important to MroFtenot's defense because of the six
month delay in making an arrest, the specious information that led to his arrest, and the cumudieinee ev
establishing both an alternative meatiand suspect from the crime scene.

27“_adies and gentlemen, around 8:30 on April" 28984, death drove up in front of McAnally’s in a gray primered
Chevrolet pickup, parkeaé€ing east in the drive ...”
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Fontenot since he did not hagecess to such a truck akfit. McKinnis who was a long-time
acquaintance, said Mr. Fonteweds not the man behind the counter.

Law enforcement’s failure to investigathe witness accounts they had in hand
demonstrates a consistent patteirfailing to develop evidenc&ee Bowen v. Maynard99 F.2d
593, 613 (1B Cir. 1986)(explaining that Brady violation may occur because, “A common trial
tactic of defense lawyers is to discredit the caliber of the investigation or the decision to charge
the defendant, and we may consider suchrmusssessing a posstBrady violation.”);see also

Lindsey v. King769 F.2d 1034, 1042 (5th Cir. 1985).

c. Gary Haney & Guy Keys

Both Gary Haney and Guy Keys contactedgmin response to Detective Dennis Smith’s
request for information carried in local televisiand newspapers. Mr. Ry states he was in
McAnally’s with his son about 8 p.m. and staysabut ten to twelve minutes. (Dkt.# 123, Ex.#
4). He said nothing unusual transpired during their time in the $tlofiéhe register tape does not
give a time for his arrival at the store. kigrchase which took place after both Officer Holkum
and Mr. McKinnis. (Dkt.# 123, Ex.# 35). Mr. Keys algzalled being in the store on that day and
telling the police the sanfacts. (Ex.# 7). He is noted as &img at McAnally’s at 8:25 pm. (Dkt.#
123, Ex.# 32). For both gentlemen, no policporés document how they had responded to
Detective Smith’s request for information, whétany details they provided the APD, and
whether that information was develogadpolice in some meaningful fashion.

The timing of Mr. Key’s visit tdVicAnally’s is critical becausé# is five minutes before
David and Lenny Timmons arrived at McAnally’s with their undi¢heir account of arriving
close to 8:30 pm is true, then three othepurchases must have been made in quick
succession to allow for the lagransaction of a tallboy beer(Dkt.# 123, Ex.# 33) (highlighted

in yellow)(emphasis added).
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Other evidence casts doubt regarding timing of Mrs. Haraway's disappearance.
Witnesses who arrived at McAnally’s only to fii@mpty prior to the Timmons’ arrival. A family
coming to get gas entered the store to find that Mrs. Haraway was not there. (Dkt.# 123, Ex.# 56).
Such witness accounts place further doubt aboenwnecisely Mrs. Haraway went missing and
the circumstances surrounding her disappeardastablishing the timing of Mrs. Haraway’s
departure from the convenience store is essentfabidng to the jury that Mr. Fontenot was at a

party with numerous people during this timeframe.

Whether the APD received other calls which rhaye filled in the missing transactions
is unknown since no reports concerning who wabkenstore were provided to defense counsel.
This information would have been extresnbklpful to narrow down the time when Mrs.
Haraway went missing. That supported Mr. Fontanalibi, the possible people who had motive
to abduct her, and the pickup truck presemiuad the store for thirty minutes prior to her
abduction. None of this evidenoeas ever presented at any of .Nfontenot’s trials, apparently
was not given to the prosecution via the OSBI prosecutorial, was not provided in post-conviction,
and continues to be withheld from Mr. Fontenot’s counsel.

d. Gene Whelchel

The last notation on the registape lists a transaction with Gene Whelchel at 9:00 pm.
(Ex.# 37). Mr. Whelchel testified that he &ed at McAnally’s aroun8:30 pm. (N/T 6/9/1988).
After realizing there was no clerk in the storech#ed the owner of the store, the manager, and
the Ada Police.( N/T 6/9/1988 p. 63). The dispatgs from the APD show the call at 8:50 pm.
(Dkt.# 123, Ex.# 41). The policesponded to the scene shotthereafter.( N/T 6/9/1985 p. 85-
86). After the initial APD patrol arrived, DetectiWike Baskins arrived at McAnally’s to start
the investigation. (P/id. 462, 464). At the time the APD and the Detectives arrived, the crime

scene should have been secured to preserve evidence, e.g. fingerprints, cigarette butts, beer cans,
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Mrs. Haraway’s purse, all of which wefeund on the counter.(N/T 6/9/1985 p. 103-110-111;

JIT 1259-1240, 1422-23, 1439, 1441, 1447-1448). Instead, the police failed to secure the crime
scene. (Dkt.# 123, Ex.# 20). &te very minimum, had defemgounsel known about the 9:00

p.m. transaction, numerous lines of crosarexation and impeachment would have been
pursued not only for law enforcement, but kr. Whelchel and the Timmons brothers, the
prosecution’s sole eyewitnesses. Police malfeastrat caused loss or degradation of evidence
was something defense counsel was entitledgdaigvestigate and pursue through direct and
cross examinatiorSee Kyles514 U.S. at 445 (discussing howidsnce can be material if its
disclosure helps defense counsel attack thetlghness of law enforcement investigations).

Challenging the timing of events and the carigace store evidence was a key issue to Mr.
Fontenot’s defense. Uncertainty about the tingiasts further doubt on MFontenot’s confession
and the quality of the police investigation. Sfieally, defense counsel could have asked Mr.
Whelchel why his purchase was rungafiger the police arrive@and by whom Mr. Butner could
have asked Monroe Atkeson, McAnally’s manageéno was there when police arrived, whether
he rung up the transaction, and if he kraaw details of the sales that night.

Defense counsel would have examined wieesabout the names, dates, and purchases
from the register tape from Mr. Whelchel and Tim@mons brothers to probe the accuracy of their
accounts. Further, the defense would have had the information necessary to cross examine
detectives about propgrocedure for securing the crimeese and why the procedure was not
followed during a robbery and abduction. The continued pattern by the APD of failing to properly
document witness contacts and other cruciaemce underscores the lack of credibility and
reliability of their investigation and casts sigoéint doubt about their altif to properly determine
what happened at McAnally’s.

Additionally, knowing the accounts of people in McAnally’s in the moments leading up
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to Mrs. Haraway'’s disappearance supports Mr. Fontenot’s undisclosed alibi in two regards:

First, it would have been of utmost importanto the defense to inquire if anyone saw Mr.
Fontenot at the store. Thatkheld reports provide more @egle who were interviewed, shown
lineups, and did not inculpate Mfontenot. They provide descriptis of men seen in the store
which support the possibility thaither the man was known to 8rHaraway, or it could have
been someone stalking her beforehand. Withoubémefits of the reports, defense counsel was
deprived of the opportunity of developing these defenses. Second, it propideie of a suspect
who did commit this crime. At least two witnessgho did not testify saw the primered truck at
McAnally’s. These witnesses also remember a giekup truck being at McAnally’s for much
longer than the prosecution asseifhe truck did not belong tdrs. Haraway nor anyone who
was employed at the store. Whomever ownedtthck either abducted Mrs. Haraway, or had
knowledge of what transpired inettstore. In either situation,glpolice failed to investigate this
obvious lead and deprived Mr. Butner of tgportunity to do the same for his client.
3. Floyd DeGraw

Shortly after Mrs. Haraway’s disappeatanthe APD focused their attention on a
suspect arrested in Texas for assaultmgl@er woman named Donna.(Dkt.# 123, Ex.# 24). Police
mentioned to the press that Floyd DeGraw wasssible suspect in the Haraway case. (Dkt.#
123, Ex.# 26) This was the extent of information given by law enforcement into Mr. DeGraw’s
potential involvement. However, the APD andB)8xtensively investigated Mr. DeGraw. Their
investigation took place fronmertly after April 28th until akr December 1984, two months after
Mr. Fontenot was charged with Mrs. Hamay's abduction and murder. (Ex.# 44, OSBI 0747-
0750, 0751, 0754-0759). What is unclear is why eéhagencies, so fosad in finding Mrs.
Haraway, stopped investigating Mr. DeGraw whes statements and behavior continued to

implicate himself in her abduction.
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Mr. DeGraw came to the attention of Pontotoc County law enforcement as a suspect
when he was arrested in Amarillo, Texadwewy 3, 1984, for raping Donna Ellis and leaving
her naked in a field. (Dkt.# 123, Ex.# 24). NdeGraw had several other prior convictions
including serving three years for maliciowgounding and is currently serving life
imprisonment for stabbing a woman teath. Dkt.# 123, (Ex.#s 44, OSBI 0014 & 47). When
arrested in Amarillo, police searched his damor to Mr. DeGraw’s arrest, someone had
apparently removed the back seat. Wherténevas searched, police found jewelry and other
belongings of women from several Oklahoma ciéilesg with a stolen driver’s license from
a woman in Ada. (Ex.# 24, at 16-18). Polalso found pornographic materials depicting
violence against women. (O$B713- 0722). While in custody Texas, Detective Dennis
Smith relayed information to OSBI Agent Gary Davis who was tasked with interviewing Mr.
DeGraw for the OSBI. (Dkt.# 123, Ex.# 44, BI9014). Agent Davis took along an OSBI
criminalist to document and examine tbontents of MrDeGraw'’s car.

OSBI Reports show Mr. DeGraw had told agdrgdeft Detroit in a friend’s car heading
west sometime in April 1984d. During his drive, he picked wuphitchhiker, Jeffrey Johnson, and
they journeyed to visit Johnsanfriend in Memphis, Tennessdd. While in Memphis, they
stayed several hours at Gordon Elliottsuse before continuing west on April 27kth. When
asked if the men drove through Oklahoma, speadiff stopping in Ada, Oklahoma, DeGraw was
adamant that he slept through hisirendrive through the state;tiiey had stopped, was not in
Ada. (Dkt.# 123, Ex.# 44, OSBI 0027). However, mdstot all of Mr. DeGraw’s story turned
out to be a lie as shown ISBI’s later investigation.

Not only did the OSBI send agents to miew Mr. DeGraw and search his car, a
polygraph examination was arranged. ®ay 10, 1984, Mr. DeGraw was polygraphed by
Amarillo Detective Jimmy Stevens. During the examination, Detective Stevens asked several
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guestions pertaining to the Haraway case.

Concerning the kidnapping of the girl Ada, Oklahoma, do you intend to be
truthful about?” DeGraw was very decegtion this question. Also, on question #6,
which was “About ten days ago did y@articipate in a kidnapping in Ada,
Oklahoma? Lieutenant Stevens stateat theGraw was deceptive in this. Also,
guestion #10 which was, “Have you ever séengirl whose pictures is on the wall
in front of you now?”, was deceptive, bother questions that were asked, the
response was very flat, ahieutenant Stevens felt thaverall DeGraw was not
involved in the kidnapping dhis girl from Ada.

(Dkt.# 123, Ex.# 44, OSBI 0024).

Reports show Detective Lieutenant Stevertsihgited the OSBI to evaluate the polygraph
data for themselves. However, the resultany, of OSBI's assessnteaf the polygraph are
unknown to defense because it wasinciuded in the disclosed OSBiports. Further, OSBI files
do not contain either the raw data received frAmarillo Police, or any other parts of their
investigation. (Dkt.# 123, Ex.# 24t 16-18). Whatever the OSBIdpinion of Mr. DeGraw, this
did not end their investigatiasr eliminate him as a suspect.

OSBI Agent Davis, along with the Amarillo e, showed Mr. DeGrawictures of Denice
Haraway during their inteogation. While police poietd out numerous incoistencies in his story
about traveling from Detroitvir. Degraw claimed the reason had problems with questions
related to Mrs. Haraway was because his cousin was kidnapped and raped when he was twelve.
(Dkt.# 123, Ex.# 44, OSBI 0024). Mr. DeGraw asdated that his sist looked like Mrs.
Haraway.ld. When pressed further about Mrs. Haraway,

At one time during the conversation and ag#itgDavis put the picture of the victim

from Ada before DeGraw, DeGraw heldiead in his hands and appeared about

to break down, but after recomposing himdéted his head with his eyes very red

and stated that he did not know angthiabout the woman who was abducted in

Ada, but hoped we would find her alive. Gaw then became irritable, pacing the

floor, saying he did not want to answaamy more questions and continued doing

this while Agent Davis continued tafig. DeGraw then insied on being taken
back to his cell and not aneving any more questions. . .

(Ex.# 44, OSBI 0027). Mr. DeGraw admitted steglmoney for his journey and discussed a
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robbery which had occurred several yearsrpiigx.# 44, OSBI 0025). He also discussed his
institutionalization for mental hdalissues including his tendentry, “fly off the handle.” (Ex.#
44, OSBI 0026).

Agent Davis investigated Mr. DeGraw’s story and quickly found several untruths. He
obtained court files from Missouri showing tlatff Johnson who Mr. DeGraw claimed to have
travelled with was incarcerated on murder chaengeen he was supposedly traveling with Mr.
DeGraw. (Dkt.# 123, Ex.# 45). Agent Davis reacbetito the Calloway Police Department in
Missouri for Jeffrey Johnson’s murder investigatfile.(Dkt.# 123, Ex.# 85). The first page of
notes detail that the file wanailed to Agent Davis on May 22 Id.

Also, Gordon Elliott, who was supposeddohnson’s longtime friend, spoke more
familiarly with Mr. DeGraw after his arrest in Texas. (Ex.# 44, OSBI 0021 & 0023). OSBI
recorded the call between Elliott and Mr. DeGragareling the Haraway case, but that tape, or a
transcript of the conversation waot provided to defense counseld has yet to be disclosed.
(Dkt.# 123, Ex.# 44, OSBI 0023). Very little of MPeGraw’s story checked out once investigated
by OSBI. These discrepancies in Mr. DeGraw’ssian of events wergoubling given his past
violence towards women, his lies police about his actities in Oklahoma, the drivers license of
a woman from Ada, the timing of the rapeAmarillo, and his incriminating statements and
conduct when interviewed by OSBI.

Why and if OSBI and Ada PD eliminated Gew as a suspect remains a mystery given
his story was completely fabricated. Hi&knowledged deception during the polygraph,
emotional breakdown when questioned furtheowt Haraway, his proximity to Ada, mental
health issues, and his considteiolence towards women malfr. DeGraw a likely suspect.

His booking photograph shows a striking similatiythe composite dwings released by
police. (Dkt.# 123, Ex.#s 24, at 23; 76; & 77).
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Mr. DeGraw would certainly have been a primgéd for a defense attorney. It is unclear
why the police investigation intbeGraw stopped when his story as to who he traveled with
proved to be a complete fabrimat. Defense counsel was entitledknow the extent to which the
OSBI and APD investigated DeGraw in theeek after Mrs. Haraway’'s disappearance.
Investigators continued to generate reportenewafter Mr. Fontenot was charged with her
abduction and murder. (Dkt.# 123, Ex.# 44,0747-0750, 0751, 0754-0759). The withheld
evidence not only provided a vialdéernative suspeébr the defense, but it was ripe ground for
impeachment of law enforcement, based upon thidiréato fully explore Mr. DeGraw'’s lies or
to competently explain why he waapparently cleared as a sesp The prosecution’s willful
failure to disclose this valuabéidence to the defense is a seriviggation of the trust placed in
the prosecutor by the judicial system.

The failure of the district attorney to digse such important exculpatory evidence is a
violation of Mr. Fontenot's constitutional rightSee Kyle 514 at 446 (finding the cross
examination into flaws in the policevestigation a viable avenue regardBrgdy evidence)see
also Bowen v. Maynar@99 F.2d 593, 612 (10th Cir. Okla. 198g)anting habeas relief because
withheld evidence of a different suspect created a “reasodablat” and “in the hands of the
defense, it could have been ugedincover other leads and defeniseories and to discredit the
police investigation of the murders’$mith v. Secretary of N.M. Dep’t of Correctipf® F.3d.
801, 830 (18 Cir. 1995)(failure to disclose alternate suspect police report \Basgdy violation
because, “it dramatically alterexhd limited the effectiveness of M&mith’s defense at trial. .
.would have been useful in ‘digatiting the caliber of the investigation or the decision to charge
the defendant™). The fact thdhe State continues to withldoktaped conversations between
DeGraw and Elliott, polygraph data, and otheidemce pertaining to the DeGraw investigation
continues to deprive Mr. Fontenot of lgurteenth Amendment constitutional rights.
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4. Withheld interview reports and taped statements of Jeff Miller and
Terri Holland (McCarthy)

The OSBI prosecutorial contains a tablecohtents. It detailshe evidence collected
during the investigation. Thiskite was not previously provided the defense. (Dkt.# 123, Ex.#

43, at 7- 8). Included in the ligt all physical evidnce supporting the OSBI's case against Mr.
Fontenot and his codefendant,nfimy Ward. This table of contemnreveals three specific items
that were not disclosed to defense counsel:

1. The audio recorded interview of Jeffrey Miller;

2. The video tape interviewf Jeffrey Miller and;

3. The audio tape of Terri Holland.

Jeff Miller was the person Detective Smith testified had given police the information that
led to both Mr. Ward and Mr. Fontenot beiqgestioned and later asted. (P/H at 502).

Detective Smith testified that Mr. Miller proved information against O’Dell Titsworth prior to
October 12, 1984, in a statement to police. (P/H at 710).

Given that Mr. Titsworth could not have begvolved in any crimes related to Mrs.
Haraway'’s death because he wapalice custody at the timeny statements made by Mr. Miller
were suspect. Whatever Mr. Miller said becaheecatalyst for the law enforcement investigation
against Mr. Fontenot. However, it is unknown exactly what Jeff Miller said to the Ada Police
because no report or, statements detailing what Mr. Miller said, have ever been disclosed to the
defense even though the police have acknowledgeskepsing such information. Jeff Miller never
testified at any hearing or trial about whatormation he provided inculpating Mr. Fontenot.
Further, it is unclear what ingggation, other thathe interrogations oMr. Fontenot and Mr.
Ward, that law enforcement conducted to veaiflyy of the information Mr. Miller provided.

The police investigation intevhat happened to Mrs. Havay had stalled prior to
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whatever information Mr. Millerprovided. The police investgjon rested completely on
whatever information Mr. Miller provided to Detectives Baskins and Smith. The State opposed
any action to disclose the information gleariemm Mr. Miller based on the work product
doctrine’”’ (P/H at 765-771).

The disclosure of MMiller’'s statements and recordings were specifically and repeatedly
requested by defense coung®/H at 496501-508, 710-712Mr. Butner soughto understand

why, after six months, the poédocused on Mr. Ward which led them to Mr. Fontenot.

A. We interviewed everyone and then wel lsame additional information that came
in.

Q. Fromwhom?

A. JeffMiller.

Q. When did that come in, approximately?

A. Prior to October 12 I'm not sure of the exact date.

Q. Who is Jeff Miller?

A. He lives here in Ada, thiatabout all | know about him.

Q. Did you interview Mr. Miller?

A. Yes,wedid.

Q. Where?

A. In the Police Department.

Q. The District Attorney has advised thatif@ot among the list of witnesses in this

case. Did you feel his information in this case was pertinent, that it was
informative and useful?

28The work product doctrine does not excuse a prosecutor’s obligation to diBcimgematerials.See generally
Castleberry v. Crispd14 F. Supp. 945 (N.D. OK 1976). While a prosecutor’s thoughts and impressions are protected,
if there is exculpatory dmpeachment evidence, that must eeltised to a defendant prior to tridkeUnited States

v. Armstrong, 517 U.S. 456, 474-75, 116 S. Ct. 1480, 134 L. Ed. 2d 687 (BB&@r, J., concurring in part and
concurring in the judgment) (presupposBigdy overrides work-product doctrine)
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Yes.
Do you have knowledge as to why he’s not being used as a withess?
No, | don't.

And it's from his statement that yatent back to Ward, is that correct?

> 0o » 0 »

Well, it's from his — what he told ubut the information that he had was from
someonelse.

Fromwhom?
Several people | ---

Let me have their names please.

> 0 » O

| can’t think of them right off.

Ada Police Detective Mike Baslgn(P/H 1/14/85 at 501-502).

Defense counsel repeatedly regted Mr. Miller’'s statementer the people he mentioned
leading to Mr. Ward and Mr. Fontendd. However, the district attorney fought any disclosure of
this evidence. “Judge, Mr. Wyatt doet have any right to any modéscovery than he had before,
and by standing up here and saying "they magxmeilpatory” has nothg to do with whether
they are or not. And this police officer does noténéo turn him over -- what he's trying to find
out, Judge, is [work] product, and he can’ttbat through this mechanism or through a motion
for discovery or anything elseld. at 503. The trial court did ordéne disclosure of any of the
names Jeff Miller provided to poaor his statements to police.

Terri (McCarthy) Holland testified during thpgeliminary hearing laout hearing both Mr.
Fontenot and Mr. Ward confess participating in the murder of Mrs. Haraway. She told a jall
trustee of her conversation with Mr. Fonten@/H at 878-879). Afterards, DA investigator
Lloyd Bond came to interview theooncerning her statememd. at 883-884. Ms. Holland was

serving three years for hot checkd. at 888-889. She claimed to have heard Mr. Fontenot’'s
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incriminating statements while being held at Buntotoc County Jail. Strategically, she had been
placed by the Pontotoc County Sheriffaircell across from him for nine dayd. at 901.
A. Yeah, | hollered at Karl. Well, see, R8gott told us not to talk to each other.
Q. And who is Ron Scott?
A. The jailer.
Q. Okay.
A. The head jailer over there.
Q. And he told you not to talk teach other, is that correct?
A. Right. So, when he left the room and ledkthe big door, the first thing | do was holler
at Karl. Well, at first he wuldn’'t answer me, and | guessvias about ten minutes and he
hollered at me, and he wanted a cigaretted As the conversation went, | asked him what
he was in there for, and he told me.

Q. What did he tell you he was in for?

A. he told me that they — He asked iheknew Donna Haraway; and | told him no, |
didn’t. And it just went from therdhe told me about what had happened.

Q. Would you tell the Court what he told you, please.
A. He told me that him and Odell and Tomnwgnt to the store; that Tommy and Odell
went in and got her; they took her outao old house; there Odlebped her and then
Tommy; she run from Tommy;ommy caught her. In the process, somehow, he cut her
down the arm and bit her on the titty, and Od&dbbed her to death, he killed her; then
Karl raped her. Uh — yeah,ef kicked her off in a rottpart of the floor and poured
gasoline on her and burned her.
Id. at 890-891’During her cross examination, she acknowledged being interviewed by deputy
Tom Turner and videotaped by OSBI Agenvgers a month after hearing Mr. Fontenot’s

supposed confessiold. at 897-898. Mr. Butner requested access to her videotape statement to

29Ms. Holland’s cell was across from Mr. Fontenot's even though he was moved to a juveitite atemne point.
(P/H 854, 872, 80-891). She then admitted she was trudtewiag her access to other area of the jdil.at 891.
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which both Mr. Peterson and Mr. Ross objectddat 907-908: The trial court overruled the
defense request for the vidéd.

After the trial court found probable cause tochblr. Fontenot over for trial, Ms. Holland
testified during the joint trialJ/T. at 1824). Ms. Holland admittgetting married in between the
preliminary hearing and her trial testimooy September 18, 1985. (J/T. at 1823). Her trial
testimony was consistent witter preliminary hearing testony. (J/T at 1823-1854). However,
the district attorney still lthnot, and has never divulged the videotape or any police reports
concerning Ms. Holland’s statentsrabout the jailhouse confession.

Ms. Holland was a known snitctvho had previously served the district attorney in

30 Belying the DA's office statement of ep file discovery and disclosure gghfought any release of information
concerning witnesses. Regarding Ms. Holland, who had a history of providing such testimonyeMorPshated:
MR. PETERSON: First of all, Your Honor -- May, we apach the bench? They're entitled to sworn statements of
the Defendant. Okay? Sworn statements of any wittleasthey're getting right now; and any statements by the
Defendant to law enforcement. Nowfall to see where this woman is al@nforcement officeP/H 907-908).

Mr. Ross countered a defense counsgliest for inconsistent statements:

MR. ROSS: Your Honor, in that these are right along the line of a prior written statement, they don't have a right to
see that. If there's an inconsistency -- only if we bringaauhconsistency, do they have a right to view it. We have

not done that with Ms. McCartney. | don't think they have a right to see the video tape until after the Defendants have
been bound over for tridd. at 909.

31 When she came forward claiming to have heard Mr.dfmitconfess, she also heard Ron Williamson confess at

the same time. The United States District Court found this problematic in Mr. Williamson'’s habeas corpus litigation.

(pgs. 33-35, 61-62). During the Williamson & Fritz 42 USC 81983 civil litigation, Bill Peterson, Pontotoc County

District Attorney at the time of these trials, was askembia Terri Holland’s testimony in other cases and the Haraway

murder was discussed:

“Q All right. Did you know Terri Holland before this case?

A | knew of her.

Q Had you ever put her on as a witness before?

A Boy, | think she's-- as I'm sitting here, my memory & ghe's testified, that | kmoof, in two different cases,

two homicides.

Q All right. One was the Haraway case?

A Yes.

Q That's the book that was called-- written about it called "The Dreams of Ada"?

A Yeah. That' s a book that was written about his idea of what the case was yeah.

Q And the Haraway murder case, Dennis Smith@ad/ Rogers were also lead investigators?

A They were part of the investigative team, yes.

Q And were there also confessions in ttede from some of the defendants thablved their statements that they

dreamed about the crime?

A No, sir. That's not how it happened at all.

Q Were there any such statements from defendants?

A There was videotaped statementdoth Fritz and -- excuse me -- Famb¢ and Ward making statements that
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another case in which she had claimed to Has&d similar incriminating comments from
another inmate. (Dkt.# 123, Ex.# 61) (discusdieg testimony in the Williamson case where
she supposedly overheard him confess to a murder).

A written version of her stateent to Deputy Turner was incled in the 860 plus pages of
OSBI Reports. (Dkt.# 123, Ex.#4 at 282-289). Again, none of these documents had been
provided to the defense until lordter all trials and well intdéhe post-conviction process. The
withheld statement was taken on November 6, 188d,contradicts sevdrstatements made by
Ms. Holland during her preliminary hearing testimony and trial testimtthyat 282. She
interweaved conversations with MWard, Mr. Titsworth, and Mr. Faenot while also explaining
how all of this was relayed to other officers or jail personttelOne commonality in Ms.
Holland’s withheld report was ¢hinconsistency in the statements she attributes to Mr.
Fontenot.

Because the District Attorndgiled to turn over this statement, Mr. Butner was unable to
impeach Ms. Holland’s inconsistent testimony dgrihe preliminary hearing and joint trial.
(P/H. at 888-927). Just as impartait is unknown what transpiretliring the taped statement that
could have further undermined rheredibility, or shed light orthe benefits received for her

testimony. Her conduct in this case mirrorg kestimony in the Williamson-Fritz wrongful

were very incriminatory, and at the end of Mr. Wast&ement, Mike-- excuse meédennis Smith asked him the
guestion, "is there anything else you would like to tadihis?" And he said, "It all seems like a dream now."
Q Okay. Now—

A So there's where we get "Dreams of Ada."

Q So other than the Haraway case and this case, wasatineother time that you had used Terri Holland as a
witness?

A Not to my memory.

Q And in both cases you used her as a jailhouse informant?

A. She happened to be in the jail at the same time these people, all these people were in jail. Yeah.

Q. All right. Now I'm showing you page ---

A She was not the entire case agairmnhmy Ward and Karl Fontenot.”

(Peterson Vol Il, p. 360-362; Rogers Vol Il, p. 415 similar testimony)
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convictions. Ms. Holland received substantial ben&itdier role in assisting the district attorney.

It appears Ms. Holland also got rewarded fartestimony by the prosecutor in this case, though

it has never been admitted by the prosecution. Randy Holland, Ms. Holland’s husband during the
time of Mr. Fontenot’s trial, explaineddtextent of her deals for her testimony:

| was formerly married to Terri Holland, now deceased. Terri and | got married
while | was an inmate at the Pontotoc County Jail, on September 4, 1985.

| was facing up to forty years, but Terri deaa deal with Bill Peterson, the district
attorney in Pontotoc County. She agreestify for him in the state’s case against
Tommy Ward and Karl Font®t. In exchange for héestimony, | was to receive
seven years on my pendicgse and we were given permission to marry while |
was in jail.

I only found out about the deal Terri maaligh Bill Peterson when Terri and | got
into an argument. We were living neae ttiam on Ft. Gibson Lake, in about1992.

This was a very intense argument, and she let me know at that time what she had
done for me.

(Dkt.# 123, Ex.#s 10, 86). Clearly, abgnefits conferred on a wiss for the state, must be
disclosed to defense counsgée U.S. v. Bagle®73 U.S. 667 (1985Rouglas v. Workmarb60
F.3d 1156 (10 Cir. 2009). The State only used Ms. Hallbas a witness during the preliminary
hearing, However, this does not remove ¢bastitutional obligation to disclose impeachment
evidence.

5. OSBI Reports of Mrs. Haraway'’s Fear of Being Stalked.

Several withheld interview reports indicdérs. Haraway was scared about working at
McAnally’s not only due to the clientele, but reamportantly because of the harassing telephone
calls she received during her shifts. Whomethes man was making these harassing calls knew
her work schedule. Many of Mrklaraway’s friends, family, ancb-workers knew this, and told
police, but the prosecution disclosed nohéheir statements to the defense.

James Watt, a co-worker, explained that NHaraway told him these calls had stopped

for a period in the early months of 1984, lnegan again in the weeks leading up to her
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disappearance. (Dkt.# 123, Ex.#s 15 & 62). Mtaraway only worked at McAnally’s in the
evenings from Thursday to Sunday. (Dkt.# 128 #E15). All the witnesses agreed that these
calls, always from a man, greatlistressed her, her family, and her co-workers. Mrs. Haraway’s
sister, Janet, stated the fact that Mrs. Haramesy afraid of someone and did not like to work at
McAnally’s.

According to Janet, Donna told her on the phone she hated working at the store

because it did not have an alarm and a leveifdo’s come in and out of the store.

She told Janet that she was going to look for another job because she felt uneasy

working at the store alone at nig8he told Janet that thephone calls had started

again but didn’t go into the whole story.Janet said that earlier Donna had

been receiving calls at work from a man tht said he was going to come out to

the store some night and wait outsidevhile he was working. She said that

Donna was upset because she had asked for the night off and a guy refused to
work, and she had to work anyway.

(Dkt.# 123, Ex.# 43, prosecutorial bates 20, 109)pfeasis added). This information was also
relayed to police by the store nager, Monroe Atkeson, aboutanversation he had with Steve
Haraway, the victim’s husband.
Steve told Atkeson that a Vietnam Viete had been harassing Donna and Donna
had received several obscene telephonis.catkeson had seen the veteran that
Steve spoke of and Atkeson describegl teteran as a white male, six feet, 190
pounds, black hair, brown eyes, mustadig@t complexion, usuly drove a white
Chevrolet Chevette and bought a soft drink. Atkeson believed that the veteran
attended a rehabilitain school in Okmulgee.
(Dkt.# 123, Ex.# 44, OSBI 0006). The police alpols with Steve Haraway who confirmed the
calls his wife received while working at McAnally’s. “Steve received a phone call from the police
who told him that his wife was missing. leew of no one that Donna was having problems
with at the store, other than she had recetwexto three obscene phonalls at the store. The
last phone call was two or tleenveeks prior to her disaparance.” (Dkt# 123, Ex.# 43,

prosecutorial bates 20). Clearthe people closest to Mrs. Haray were aware of a potential

threat that continued for months and weeks prior to Apfil 28
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Another withheld document was a report fromaworker James D. Watts who testified for
the State at Mr. Fontenot’s trial. In an intewiith the Pontotoc Count$heriff's Office on July
25, 1985, Mr. Watt explainethat “Denice had told me ¢fome obscene phone calls she had
received at the store for a while, these callstipsr a great deal. She could not recognize the
voice over the phone and the callspped about one month befste disappeared.” (Dkt.# 123,
Ex.# 62).

The State did not turn over any of these vigglorts to the defense. Information related to
potential suspects falls withithe evidence a prosecutor must disclose to defense coSesel.
Kyles 514 U.S. at 446 (evidence of alternative suspaibws the defense to attack “the reliability
of the investigation” if it shows that investiges were less than energetic in exploring other
potential suspects . . . After al,"common trial tactic of defensengers is to discredit the caliber
of the investigation or the decisiémcharge the defendant . . . Txammell v. McKune485 F.3d
546, 552 (10th Cir. 2007) (suppressing evidencdtefraative suspects “coulilso have been used
to cast doubt on police officers’ deanito focus their attention . on [the defendant] rather than”
the other suspects).

Had reports from OSBI and the Sheriff'dioé been disclosed, they would have aided
Mr. Fontenot’s defense to investigate alteersispects who had intent along with motive and
opportunity to harm Mrs. Haraway. It is obvioliem these statements that a likely suspect
existed that had been stalkiihgs. Haraway for months, and provided a much more likely
suspect than Mr. Fontenot.

These statements tied in with the intew report of Anthony Johnson. Mr. Johnson, a

32The duplicate version found in the District Attorney’s files pursuant to this Court’s subpoenansiies/érom
one of the trials illustrating the prosecution’s awareness of this document despite his statements to the contrary.
(Dkt.# 123, Ex.# 78 at 50-51).
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frequent customer at McAnally’s, rememberembaversation he had with Mrs. Haraway a week
before her disappearance.

Johnson is a co-worker with Tommy Wardssster, Tricia Wolf in an Ada,

Oklahoma plant. Johnson admitted to tmsestigator that one week before

Haraway’'s disappearance he was in the McAnally’s convenience store when

Haraway asked him where she could buy a glamaway referenced the need for a

gun with some funny calls she had receb#gn receiving. Haraway said she didn’t

really know who was making tloalls, and that #ncaller never reallgaid anything,

just did some heavy breatig on the phone. Johnson aglk¢araway if she had any

ex-boyfriends that could be making teesalls and said thakohnson was of the

opinion that she knew who was making theshllit did not seem to want to indicate

who it was.

(Dkt.# 123, Ex.# 22). Mrs. Haraway was so afraidhef stalker that she wanted a gun to keep at
the store as protection. With such evidence,défense could have pursed other witnesses who
would have known of Mrs. Harawa fears and potentially idéfied the alternate suspect.
Further, just two days before Mrs. Harawayvissing, she spoke wibarlene Adams, another
customer at McAnally’s. Mrs. Haraway explainedvis. Adams she was afraid working at night
at the store, but her sahde would not be changéqDkt.# 123, Ex.# 3).

The State failed in two regards concerning thfsrmation. First, this evidence should
have been investigated in 1984, particularly because this information came from those closest to
Mrs. Haraway. This is not a situation where only one person made a side comment about a few
weird telephone calls. Insteagymerous people, including hbusband, manager, co-worker,
customers, and mother were aware of this aohdlhey immediately shared this information

with police in the hopes that would assist in their invaigation into her mysterious

disappearance. Instead, the police ignored it completely. At the timayld Wwave been possible

33 Another line of inquiry could have been to Monroe Atkeson, McAnally’s storeaget, about his awareness of
Mrs. Haraway'’s fear about working in the store. Mr. Butner could have cross-examined him abostehe phone
calls during her shift, or why he refused to change her schedule given her statemerttseadtoahge men in the
store.
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for law enforcement to pull McAnally’s telephonecords to see who calléde store. Further,
OSBI and APD could have cross-nefeced callers with customers.
Second, despite their obligatigrike police or prosecution kejbiis critical information

from defense counsel. This evidence should Haeen disclosed because it clearly points to

another person who watched and threatened the victim and could have generated additional

exculpatory evidence if investigatesee Bowern799 F.2d at 613.

D. Prejudice from The Non-Disclosure of Exculpatory Evidence

No one in Mr. Fontenot’s defense had acceskedSBI or APD reports showing any of
the new witnesses accounts from McAnally&dternate suspects—including Floyd DeGraw,
witnesses supporting Mr. Fontenodéhbi, the stalker of Mrs. Haway, and the reports of Jeff
Miller's statements and Terri Holland’s deal.dpée both trial and appealie counsel’'s repeated
requests and attempts to gain access to swahial information, exculpatory and vital
impeachment evidence was squelched. The withiaaldence clearly fell within the gambit of

the defense discovery pleadings aralld have been vital to a defense.

Mr. Fontenot’s trial counsel, George Batnreceived none of the evidence discussed

above as “newly discovered evidence of innocenceBoady' material. During his deposition,
he explained the flaws in the District Attey’s open file policy and law enforcement’s
withholding of evidence from the defense.

You-- you go in. You sit down. | -- | want everything you've got. | want
your discovery. And if they 4f they mean that they're you're (sic) going to give
you the case file and let y@o through it, then that's #-the policy,the open file
policy, is appropriate, all of the thing®im 8 law enforcement should, in fact, be
in it, but we have discovered in otheases that not everything from law
enforcement is available and it seems tonoee likely than not something that may
be classified as Brady — Bradymatter, because I'm -- I'm only speculating, but |
figure that law enforcement, if they wemit and talked to Gege Butner about the
Donna Denice Haraway killing and | was inrdlaia at the time, that it -- it was not
disclosed, okay. | mean, | just don'inth that the law enforcement gathered
everything that they did to allow prapexamination in the open file policy by
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defense counsel.

(DKt.# 123, Ex.# 81 at 44).

And Mr. Peterson's position was that laviceoement was the integral part of his
being district attorney. Keep law endement happy, he stays with it a long time.
And, so, he -- | don't think -- to be perfectignest with you, my opinion is that he
did not exercise appropriate professiosigbervision in requiring law enforcement
to get him the appropriate stuff. | meaand Bill takes a lot of heat for this, but |

think they try it like the law enforceemt officers want it tried and so law
enforcement officers sometimes just ghuen what they think he needs and so --

Id. at 16. Further, in his statement, Mr. Buteaplained that he did not receive the OSBI
reports during his representation of Mr. FonteAgtis now clear, these files were not in the
District Attorney’s opetiile by their own admission.

| represented Karl Fontenot from 141884 through 1988, for Karl's first and second
trials. | did not represent Karl during happeals. | handled all pre-trial and trial
matters for both trials including the fiminary hearing. During the scope of my
representation, | filed numerous pratrimotions requesting discovery and
disclosures of records, physical evidenoeestigation reports, withess statements,
records, and other evidence pertaininthedisappearanca@éhomicide of Donna
Denice Haraway. Additionally, | made nuroas motions on the record during the
preliminary hearing and at various poimghe trial asking for access to evidence,
police reports, and other evidence within the custoflyaw enforcement and
Pontotoc District Attorney's Office. Imost cases, these requests were denied.

Tiffany Murphy, Director of the Oklahomimnocence Project, provided me with
860 pages of Oklahoma State Bureaulrofestigation reports (OSBI) of their
investigation of Donna Denice Harawaydisappearance, Central Office of the
Chief Medical Examiner's file, and photoghes of McAnally's rgister tape from
4/28/1984 After reviewing these materials, Idid not receive any of the OSBI
Reports from the Pontotoc District Attorney's Office or from OSBI prior to
either of Mr. Fontenot's trials. Additionally, | do not believe | received the whole
44 pages of ME's Office files. Whild know the McAnally's register tape was
admitted at trial as a state's exhibit,| received no police reports about the
names, telephone numbers, and times of the men mentioned on the tape
regarding any interviews relatedto the events of April 28, 1984.

During both trials, my main focus wasproving Mr. Fontenot's innocence. Any
evidence which would support proving his innocence was paramount.
Evidence that the law enforcement inveggation strongly considered alternate
suspects for Ms. Haraway's abduction ad murder would have been evidence
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that fit in the defense's innocence case. | was unaware of the extensive
investigation done into Floyd DeGrawby Ada Police Detective Dennis Smith,
OSBI Agents Gary Rogers and GaryDavis. | did not know he was poly-
graphed by Agent Davis and that DeGaw showed indications of deception
when asked about Ms. Haraway. Furtherwhen DeGraw was interrogated by
Davis and Texas law enforcement, he grew agitated when asked about Mrs.
Haraway and abruptly ended the interview. Police reports related to
DeGraw's investigation, his rape coniction in Texas, and the possessions of
belonging from Oklahoma women wouldhave been extremely important to
Mr. Fontenot's case.

Further, | was unaware that Ms. Haraway received obscene phone calls while
at work during the months and weeks lading up to her disappearance. | never
saw reports from various people likeMonroe Atkeson, Janet Lyons, James
David Watts and others describing Ms. Haraway's great concern about a man
making obscene phone calls only whilshe worked at McAnally's. Janet's
report providing the names of all of Ms. Haraway's ex-boyfriends would have
been extremely helpful to determine ithey were the source of these calls or
had motive to cause her harm. Also, Janet's comment that Ms. Haraway hated
working at McAnally is because it did nd have an alarm, her knowledge that
the obscene phone calls continued taour, and the bizarre people who came
into the store at night would have beerelpful to establish Karl's innocence.
These OSBI reports would have been extremely helpful to further the defense
investigation into alternate suspect®r people around McAnally's who were
watching Ms. Haraway.

| was unaware of the numerous OSBI reports supporting Mr. Fontenot's alibi
of attending Gordon Calhoun's party during the time Mrs. Haraway went
missing. Impeachment evidence fronthe OSBI reports regarding Gordon
Calhoun's interview that the party could have been the weekend of April 27th
or 28th was vital. This information -woud have helped substantiate Karl's
alibi during the time Ms. Haraway disappeared. Janette Roberts' report about
the party and Karl's attendance was inportant because | would have called
her to testify during the defense casaitchief. | was unaware that Ada Police
Officer Larry Scott responded to one of the dispatch calls listed on the state's
radio log exhibit. Officer Scott's police report about responding to Gordon
Calhoun's party supported the alibi that the police were aware of the party.
Finally, I was not provided Karl's poly-graphed statement where he admits
being at the party. Such evidence woulddve been extremely useful to build a
viable defense that Karl had nothing tado with Mrs. Haraway's disappearance
and homicide.

(Dkt.# 123, Ex.# 16)(emphasis added).

The impact this evidence would have had on either of Mr. Fontanial's or how Mr.
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Butner would have utilized such evidencasalculable. (P/H. at 496, 502-503, 769; J/T at 1816-
1817);( Dkt.# 123, Ex.# 81). Instead, defense counsel during both tdkedlghe necessary
evidence to provide not only a viable defense &ostate’s charges, but an alternative theory of
the crime, several alternate suspects, along iwifeachment evidence for many of the State’s
witnesses. It is evident, in the absenceswéh exculpatory evidence, Mr. Fontenot did not,
“receive[] a fair trial, understood as a triakulting in a verdictvorthy of confidence.Kyles

514 U.S. at 434.

The egregious conduct by the State extendsrzbttee trial through Mr. Fontenot’s direct
appeal when the state discovered the remairtkeotvictim. Appellate counsel properly sought
discovery of relevant evidence including the medical examiner’s reports, police reports, crime
scene information, and other related evidence#&57 & 58). Although #atrial court granted
her access to such evidence; the State contittuedthhold the full medical examiner’s report,
photographs of the crime scene and other relevaa¢eee that would assist the appeal. (Dkt.#
123, Ex.# 59).

During my representation of MFontenot in his first dikt appeal, skeletal remains
later identified as Donna Denice Hasay were discovered on approximately
January 20 or 21, 1986, near Gerty in Higg@eunty, Oklahoma. Due to the timing
of this discovery and the unique circumst@s of the case, and in anticipation of
filing a motion for new trial based onwky discovered evidence, | filed a Motion
to Disclose and Produce in Pontotogu@ty District Court on January 30, 1986,
regarding the discovery tie remains, the condition tife remains and the Hughes
County crime scene, and any interviewgoms, or investiggons in connection
therewith. | further requested all matenathich was exculpatory or favorable to
Mr. Fontenot, which might be used to impeach prosecution witnesses who had
testified at his trial, or which might ledd the discovery of same. At a hearing on
this motion conducted March 3, 1986, | draa supplemental discovery request
asking for all statementsaaing or tending t@lace any other suspect or suspects
at or near the location of thesdovery of Ms. Haraway's remains.

On March 3, 1986, the Pontmt County District Couréntered an Order granting
all of my discovery requests exceptingly oral statements never reduced to
writing. In granting my motion, the districtourt ordered, intealia, that reports,
medical examiner findings and photogragestaining to the discovery of the
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remains, the examination of the rematihg analysis of the remains and any other
physical evidence uncovered at the crsoene be produced. Based upon this Order
the Pontotoc County District Attorney®ffice disclosed to me two pages of
Oklahoma State Bureau of Investigation (OSBI) Criminalistics Examination
Reports and three pagesreports from the Office of the Chief Medical Examiner

for the State of Oklahoma. These five doents were appended to the Motion for
New Trial on Newly Discovered Evidendsdfiled with the Oklahoma Court of
Criminal Appeals on August 8, 1986. These five documents were the entirety of the
records disclosed to me by the State.

In the fall of 2012, Tiffany Murphy antacted me regarding the Oklahoma
Innocence Project's (OIP)uwiew of Mr. Fontenot's case. We discussed what law
enforcement reports and records were dgaido me in connection with the above-
described discovery proceedings. Ms. Murphy questioned me concerning
approximately 860 pages of Bates stach@SBI reports, which | did not recall
ever having seen. In March of 2013, | ewed approximately 860 pages of Bates-
stamped OSBI reports, appatgrdabtained by OIDS after | left employment there.
After | reviewed these documents, | confmed to Ms. Murphy that | do not
recall ever having seen them before, although | had seen the two OSBI
documents and three medical examiner dmments described in the previous
paragraph when they were disclosed tone by the Pontotoc County District
Attorney's office but without Bates stanps on them. In April of 2013, the OIP
sent me additional police reports, witess statements and other documents for
my review to ascertain whether theywere disclosed to me during my
representation of Mr. Fontenot.

During litigation of Mr. Fontenot's direct appeal and his motion for new trial
based on newly discovered evidence, myain focus was his innocence. To that
end, any evidence which would supporproving his innocence was paramount.
Evidence that law enforcement strongly considered alternate suspects for Ms.
Haraway's abduction and murder would have fit into the defense's case for
innocence.
(Dkt.# 123, Ex.# 11)(emphasis addddgither counsel for Mr. Fontet was required to continue
to seek such evidend®anks v. Dretkeb40 U.S. 668, 695 (2004) (holdititat defense counsel is
not required to scavenge for evidence the Statehlagated to disclose). stead they are entitled
to rely on the prosecution to do its job in meeting its constitutional obligations to disclose such
evidence. “Our decisions lend no support to theonathat defendants mustavenge for hints of

undisclosed Brady material whehe prosecution represents tladk such material has been

disclosed. As we observed 8trickler, defense counsel has no ‘procedural obligation to assert
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constitutional error on the basis of mere suspidchat some prosecutorial misstep may have
occurred.™ld. at 695-696.

This Court’s evaluation of Mr. FontenoBsady claim rests on whether the evidence puts
the case within an entirely different light concamthe evidence presented at trial and that which
was impermissibly withheld. Whegvaluating the evidence Wheld, the Court must conduct a
cumulative evaluation of the evidence.

While the definition ofBagley materiality in terms of the cumulative effect of

suppression must accordingly be seereasihg the government with a degree of

discretion, it must also be understood as imposing a corresponding burden. On the
one side, showing that the prosecutionvkng an item of favorable evidence
unknown to the defense does not amount Boaaly violation, without moreBut

the prosecution, which alone can know whais undisclosed, must be assigned

the consequent responsibility to gauge thigkely net effect of all suchevidence

and make disclosure when the point ofreasonable probability” is reached.

This in turn means that the individual prosecutor has a duty to learn of any

favorable evidence known to the otherscting on the government's behalf in
the case, including the police.

Kyles v. Whitley514 U.S. at 437 (emphasis added). A cumulative assessment of the evidence

presented places clear doubt on aeay weak case against Mr. Fontetbtat 436. There was

no physical evidence connecting him to McAnallyws. Haraway, or her abduction and murder.
Further, the only witness who claims he 9dw Fontenot at McAnily’s, on the night in

guestion, tried to recant his identification at ontenot’s second triahd has affirmatively done

so now. (Dkt.# 123, Ex.# 14). The evidence of Mmtenot’s presence &ordon Calhoun’s party

for the entirety of the night, and the investigateeds of that evidence gdrly reveal a reasonable

probability of a different result had this egitte been made available. The only evidence

remaining is Mr. Fontenot'sonfession; a confession which |actactual support and caused the

State’s own detectives to doubt its agity as of the preliminary hearing.he State’s failure to

34Q. Okay, And so you didn't believe anything they had said previously, did youiidn't believe that, did
you?
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disclose these records and its resistance téodiag the remainder of the outstanding evidence

resulted in a Fourteenth Amendment Due Process violation.

V. MR. FONTENOT'S SIXTH AND FOURTEENTH AMENDMENT
FUNDAMENTAL RIGHT TO COUNS EL WAS VIOLATED BY THE
ADA POLICE DEPARTMENT'S INTERFERENCE WITH ATTORNEY-
CLIENT PRIVLEGE.

The attorney-client privilege is the bedkoof any attorney’s ability to ensure
honest and open communication between lavayet client. The Oklahoma Rules of
Professional Conduct Rule 1.6 mandate thefidentiality of information between a

lawyer and client. The comments to Rule é&xplain the importance of this rule as

[2] A fundamental principle in the cli¢-lawyer relationshu is that, in the
absence of the client’s informed cens, the lawyer must not reveal

information relating to the representati See Rule 1.0(e) for the definition

of informed consent. This contributesthe trust that is the hallmark of

the client-lawyer relatiorsp. The client is thel®y encouraged to seek

legal assistance and to communicate falg frankly with the lawyer even

as to embarrassing or legally danmagsubject matter. The lawyer needs

this information to represethe client effectively iad, if necessary, to advise

the client to refrain sm wrongful conduct. Almoswithout exception, clients
come to lawyers in order to determine their rights and what is, in the complex

A | believed part of it.

Q You believed part of it, but you don't believe all of it. What part do you believe? Wtatparou believe?

A Well, | believe that they're ghones that did kidnap her.

Q Okay. But you didn't believe the part about Odell Titsworth, you proved that to be wrong, didn't you?

A That's correct.

Q. Didn't believe the part about the pickup, you proved that to be wrong, didn't you?

A Yes.

Q And you didn't believe the part abautere the body is, becseliyou went and looked. You don't believe that, do
you?

A No, sir,

Q So you want this Judge to pick and choose what you're picking and choosiagrightf? \What to believe, is that
right? Now, Detective, | didn't hed#lre response, was there a response?

A (No audible response)

P/H p. 538-539 (George Butner crossugnation of Detective Mike Baskins).
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maze of law and regulations deemed to be legal and correct. Based upon
experience, lawyers know that almost all clients follow the advice given, and

the law is upheld.

The Supreme Court recognized that interference by the state in a defense counsel’s
privileged communications with their cliecan unduly impair theflectiveness of that
counsel under the Sixth Amendme8te Weatherford v. Burse§29 U.S. 545, 554

(1977).

For a petitioner to establistpar seviolation of the right to counsel, he must show
an, “intentional prosedion intrusion [] lack[s] a legitimate purposeShillinger v.
Haworth 70 F.3d 1132, 1140 (cCir. 1995). The Tenth Ciuit Court of Appeals found
that a fundamental denial obunsel occurred when, “its gposeful intrusion into the
attorney-client relationship and lacks a lagaie justification for doing so, a prejudicial
effect on the reliability of the il process must be presume®&Afiillinger, 70 F.3d at
1142. Other Circuit Courts of Appeal have found similar groundpdoseSixth and
Fourteenth  Amendment violations whethe prosecution retained records and
memorandums about trial strategy from privileged information from the defense. See
e.g. U.S. v. Danielson, 325 F.3d 1054 (ir. 2003);U.S. v. Chave®02 F.3d 259 &
Cir. 1990);U.S. v. Mastoianni749 F.2d 900, 904-908%XTir. 1984)(Sixth Amendment
violation analyzed when an informant aited defense meetings and law enforcement

debriefed him).

The Ada Police Department violater. Fontenot's Sixth Amendment
fundamental right to counsel when theyzeeli letters he wrote to his defense counsel.
Found in the Ada police reports, and only regedisclosed, were origal letterswritten
by Mr. Fontenot addressed to his defense attorney “George” Butner. From other
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documents discussed in the Second Amdrfetition, Mr. Fontenot was incarcerated
by the Pontotoc County Sheriff. While instady, his only means to communicate with
counsel were visits and lettee Mr. Fontenot wrote thesletters while in custody
awaiting trial. In those letters, he asked sjisms about past lebsisits, frustrations
about the delay in his triauestions as to his absenfrom Thomas Ward’s court
hearing, and most significantly, leads amwitnesses who could testify about his
innocence and alibi. (Dkt.# 123, Ex.# 95).e00f the people Mr. Fontenot discussed

was his ex-girlfriend, Dottie Edwards, who he dated around April 28, 1984.

The Ada Police Department interviewed Dorothy Edwards on November 27,
1984, after Mr. Fontenot was in custody. Titterview conducted by Ada Police Officer
D.W. Barrett consisted of the following:

Det. Barrett talked to Dorothy Edwarly telephone on 11-27-84 at 8:00 P.M.
while she was at work. She said she didtarl Fontenot aboutree or four
times around the first of May 1984. Shalsaey went in her Ford Torino.
When they went to the River they mien Jannette’pickup. Jannette and

Mike Roberts, she and Karl and TomiMard all went to the river together.
Dorothy said she dated Karl two antaf or three weeks at the most. She
said one of the reasons she stoppéeihgdarl was when he told her that

the OSBI had come and talked to him about Denice Haraway. She said she
talked to Karl right after he talked the OSBI. Karl told her he was not

in on it and had no knowledge of it. idthy does not remember if she was
dating Karl on 4-28-84. She did go whim while he was living with Janette.
She moved to Perry the last pariMdy 1984. Dorothy said she never saw
Karl or Tommy in a pickup other thaannette’s. She said she went to school
with Brian Cox, but didn’t know if hewns a pickup. She has heard of Odell
Titsworth but does not know him. She wémschool at Ada High with his sister
Kathy. Dorothy said she didn’t know oRonald Tisdale. She said she did not
go to any parties at Jannette’s.

Dorothy said she met Karl through Jannette when she worked at Taco Tico. She
said he seemed friendly, he had his @roblems, his parents were dead and he
was still copeing [sic] with that, he was down because he couldn’t find a job,

she said, “he was just a sweet guy.”

Dorothy said she went to schooltwirommy Ward and never liked him.
She tried not to go around Karllibmmy was there. She was round him
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the day they went to the rivdasut she did ndike him at all.

(Dkt.# 123, Ex.# 92> Ms. Edwards’ report demonstrates the police intercepted original
letters from Mr. Fontenot to his attorneytaieed them, and investigated based on those
letters. These letters, beyobding the critical threadf communication between Mr.
Fontenot and his counsel, would have progitielpful information to Mr. Butner Mr.
Butner could have used these letters to prepare for trial and gained insight into Mr.
Fontenot’s behavior which could have helphis mitigation against the death penalty.
Along with Ms. Edwards, Mr. Fontenot triéd give counsel a list of people who could
confirm he was at Janette’s on April 28, 1984, witnesses crucial to his alibi. These
people included: Jannette Blood RoberAmy Blood, Bruce Self, Johnny Duck
Konawa, Gordon Calhoun, Joe Youngbloadj &egina Youngblood. (Dkt.# 123, Ex.#
95). Although OSBI interviewed some of thgmople, these reports were not disclosed

to defense counsel.

Mr. Fontenot expected these letterdoseen or delivered only to Mr. Butner.
However, these letters were never mailedlelivered to Mr. Butner. Mr. Butner has
reviewed these letters and states he was meade aware of them prior to either trial.
(Dkt.# 123, Ex.# 98). Further, Terri Hull, whepresented Mr. Fontenot during the first
direct appeal and was counsel when Ms. Haraway’s remains were found, also confirmed
that she never saw these letters. (DkR8, Ex.# 97). There can be no legitimate reason
why the Pontotoc County Sheriff’'s Office did ra#liver these letters to Mr. Butner, or,
more significantly, how these letters ditexl to the custody of the Ada Police

Department.See U.S. v. Shreck006 U.S. Dist. LEXIS 33158, 17 (ND OK

35 Ada police officers went to tarview Mr. Fontenot shortly tr 4-28-84, but he did notegk with them because he had
to go to work. ( N/T 6/10/1988 at 160-161). He was not interviewed again until he confessed in Octobler 4088-63.
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2006)(discussing per seolations of the Sixth Amendment where there are “affirmative
actions on the part of the government whicimpased the attornetient relationship.”)

It is now evident that police investigated/sral of the withessadr. Fontenot had tried

to tell his attorneyabout as a means to undercut &libi defense. Not only did they
commit the egregious act withholding of exculpatory and impeachment evidence that
was favorable to Mr. Fontenot’s defense, thepied him even the ability to ensure his

attorney knew of this evidence.

A fundamental violation under the Six&mendment occurs when, “[t]here are
circumstances that are so likely to prejudioe accused that the cadtlitigating their
effect in a particulacase is unjustified.t).S. v. Croni¢c466 U.S. 648, 658 (9184). When
law enforcement interferes with the attorsedent relationship in a criminal context,
that interference may result anfundamental violation pee. Here, Ada Police officers
gained possession of original letters from. Montenot, investigated the witnesses he
mentioned, and withheld evidence helpful te tefense. By keeping the original letters,

it crippled the privileged relationshigegtween Mr. Fontenot and Mr. Butner.

The Court finds the actions of the Pontotoc County Sheriff and the Ada Police
were not legitimate, and further finds proof of prejudice to substantiate a Sixth
Amendment violation. Mr. Fontenot has met burden to prove “a realistic possibility
of injury or benefit to the StateRodriguez v. Zavaragl2 F.Supp. 29, 1059, 1084 (DC
Co. 1999)guoting Schillinger20 F.3d at 1142. The prejudice occurred when the use of
confidential letters from Mr. Fontenot tbis counsel affectedhe attorney-client

relationship.

Amazingly, these stolen letters revday information about an affirmative
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defense to murder, mitigating evidence to the death penalty and other useful information

both through the trisdnd penalty phases.

As mentioned above, defense counsel nea® these letterddr. Butner did not
have evidence proving Mr. Fartot’s alibi. (Dkt.# 123, Ex.81 at 34-37). The argument
that everything mentioned indke letters could have beehayed in a visit is without
merit given the lack of any defense presermtettial, the failure of Mr. Butner to call
any of the witnesses mentioned by Mr. Footeturing the trial, or appellate counsel
seeing any indication in Mr. Boer’s files of interviewsvith the people mentioned in
the letters. And Respondentsgument that there is naolation of attorney-client
privilege because the letters were not wsgainst Mr. Fontenot, misses the point. These
were private communications between dedse counsel and his client about Mr.
Fontenot’s thoughts and ideas abbigt defenseln the letters, Mr. Fontenot discusses
witnesses, strategy, and his thoughts about Mnd&wand the process. Mr. Butner stated
that he never saw these letters and Ms. Wht had Mr. Butner’s fes for the appellate
process echoed not seeing these communicattaekt.# 123, Ex.#s 97 & 98. Such
actions by the Ada Police Department, “impair[ed] the accused enjoyment of the Sixth
Amendment guarantee by disabling his coufreah full assisting and representing him.

Schillinger v. Haworth70 F.3d 1132, 1141 (f'aCir. 1995).

Respondent’s assertions of conversatioesveen Mr. Butner and Mr. Fontenot
before the trial court regding whether Mr. Fontenotook the stand and other
communications does not alleviate the pss&m of privileged correspondence hidden

from counsef® If Mr. Fontenot chose to communicatéh his counsel via letters, that's

36 During his deposition, Mr. Butner explained some of thelprob he ran into while talking with Mr. Fontenot. (Dkt.#85,
Ex.#9 at 27. Mr. Butner agreed that Mr. Fontenot was limited intellectually and saids*His/personality too, because he
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his right to do so and that communicatiorpistected under the rules of professional
conduct and the Constitution. The numbertiofies Mr. Fontenot and Mr. Butner
discussed their defense and the manner intwitiey chose to do so is privileged from
opposing counsel which included law emfment. The Ada Police Department’s
confiscation of Mr. Fontenot’s privilegedtiers did not involve jail security or any
legitimate law enforcement function. Suchiaies violated Mr. Fontenot’s fundamental

right to counsel.

The importance of this rule is evident by tber seviolation under the Sixth
Amendment. Despite what other communicatioosurred or did not occur, there is no
plausible explanation or gtification for keeping such correspondence from defense
counsel. As the case law presented in #@8d Amended Petitiontablishes, there is
a per se violation when theris an “intentional prosecution intrusion[] lack[s] a

legitimate purposeshillinger, 70 F.3d at 1140.

Conversely, the benefit to the proseeon and law enforcement is overwhelming
— they presented defense counsel from kngwabout helpful witnesses. And their
actions foreclosed a fair trial by interviewing these people themselves and failing to
disclose those interviews. Such a violation of attorney-client privilege strikes at the heart
of the right to effective ssistance of counsel guarantégdhe Sixth Amendment. The
interference by the State in the most edcrelationship is amnconscionable and

prejudicial infringement of MrFontenot’s right to counsel.

was not, at that time, forward. | mean, he was reserved and — would not- he was not bubblindnover wit
information...[S]pecifics to Mr. Fontengh specific was not in his vocabulary. He was a young person and a - what
happened two days ago in Karl’s life, he in all probahitguld not remember or could not recall...I’'m not sure Karl
grasped at that time the gravity and the — and the issues because he was - he was a little quiet. “
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V. MR. FONTENOT'S SIXTH AME NDMENT RIGHT TO EFFECTIVE
ASSISTANCE OF COUNSEL WAS VIOLATED WHEN HIS TRIAL
COUNSEL FAILED TO INVESTIG ATE THE CASE AND PRESENT
VIABLE EVIDENCE SUPPORTING HIS INNOCENCE

A trial counsel’s function “is to make the adversarial testing process work in the particular
case.”Strickland v. Washingto66 U.S. 668, 690 (1984). To pedivon a claim of ineffective
assistance of counsel, a convictldlendant must show that coursetpresentation fell below an
objective standard of reasonaldsn, and that the deficient performance prejudiced the defendant,
Strickland 466 U.S. at 693, 104 S.Ct. 2067 and thus ceeateasonable probability” of a different
result.ld. at 694.See Rompilla v. Bear®45 U.S. 374, 390 (2005)Yiggins v. Smith539 U.S.
510 (2003)Williams v. Taylor529 U.S. 362 (2001).

Deficient performance is “measured againsbljective standard eéasonableness under
prevailing professional normsRompilla 545 U.S. at 380. Courtsdihg have referred” to the
American Bar Association standards on the gramiince of counsel “as guides to determining
what is reasonableld.; Wiggins 539 U.S. at 524Strickland 466 U.S. at 688. [T]he American
Bar Association Standards for Criminal Justiceimoulation at the time of [Mr. Fontenot’s] trial
describe the obligation in circumstascich as those in the instant case:

It is the duty of the lawsr to conduct a prompt investigation of the circumstances

of the case and to explore all avenues legdb facts relevant to the merits of the

case and the penalty in tegent of conviction. Thenvestigation should always

include efforts to secure information tine possession of the prosecution and law

enforcement authoritiesThe duty to investigate exists regardless of the
accused's admissions or statements togHawyer of facts constituting guilt or

the accused's stated desire to plead guilty

ABA Standards for Criminal Justice 4-4.1 (2d ed. 1982 Supp.)(emphasis asked)so

Rompilla 466 U.S. at 400. Counsel’s performariell below an objective standard of

reasonableness in this case for several reasaost.déiunsel failed to present evidence showing

Mr. Fontenot’s innocence of éhcharged actions when his-defendant made statements
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exculpating him of the crime. Second, counsgjleeted to investigatevidence showing that
Mrs. Haraway was being stalked by someoneilfanto her. Finally, defense counsel failed to

impeach numerous State witnesses abfmit inconsistent statements.

a. Trial Counsel Was Ineffective for Failing to Introduce Tommy Ward’s
Sworn Statement Made During the FPeliminary Hearing Exculpating Mr.
Fontenot from Involvement in Mrs. Haraway’s Case
On January 5, 1984, Tommy WardtiGed in a closed heary about his involvement in
Mrs. Haraway’s disappearance. This hearingktplace in the middle of the only preliminary
hearing in this case. Different from Mr. Wadconfession in October 2014, this testimony
occurred under oath with both defense counsel present along with several representatives for the
prosecution and law enforcement. Specifically,ttfe judge, court repter, Don Wyatt, Mr.
Ward’s defense counsel, George Butner, Mr. Fontenot's defense counsel, Bill Peterson and
Chris Ross for the District Attorney’s OfficAda Detectives Dennis Smith and Mike Baskins,
and several members of therfeotoc County Sheriff's Offic§Dkt.# 123, Ex.# 60 at 27).

Mr. Ward'’s statement consisted of the following:

Defendant: And then we went from there [J.P.'s] to
McAnally’s.

Mr. Wyatt : You stopped at McAnally’s?
Defendant Uh-huh.

Mr. Wyatt : Did you go in?

Defendant Yeah.

Mr. Wyatt : Did Discus — or Ashley go in?
Defendant yeah.

Mr. Wyatt : Why did you stop there?

Defendant: To get a beer.
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Mr. Wyatt : What happened when you got inside?

Defendant: | walked back towards the backdget a beer, and Marty started talking
to Donna (Denice Haraway), and—

Mr. Wyatt : Did Marty know Donna?

Defendant: Yeah.

Mr. Wyatt : How long had he known her?

Defendant | don’t know.

Mr. Wyatt : But they knew each other?

Defendant Yeah. They, you know, acquainted each other when he come in.
Mr. Wyatt : What happened?

Defendant He started flirting with her and sftold him that he was married — |
mean she was married. And then after she told him that she was married he goes,
“You must not be happily married becausyou was happily married you wouldn’t

have to be working.” And then he statt@nting around to her about saying, “Well,

if you marry me, and everything, you woultlfiave to do nothing, like this or
anything.”

Mr. Wyatt : Okay. Now, where were you whémis conversation took place?

Defendant | was getting ready to walk on back towards the back. And then | was
kind of listening to them, you know, beaaul thought it was kind of funny, you
know, after her saying that she was alseanarried and everything, and then — so
then | went on back to the back and then when | come on back up to the front he bent
over the counter and kissed her. And then he walked out the door. And then | walked
on up and payed [sic] for the beer. Thetemaf payed [sic] for the beer she come
around the counter and went out the dowd hwalked out behind her. And then |
walked out to the pickup, and then sheshen | opened the door she goes, she was
talking to Marty, and shgoes, “Are you serious abowhat you're téking about?”

And he goes, “Yeah.” And so, she jumped in the pickup with him. And then we drove
from there to my house, and that's wherldteane out. It wasbout 9:00 when | got

back to my house.

(Dkt.# 123, Ex.# 60). Mr. Ward said he made gtetement under oath because he felt it would
help his case and the police investigation into this ddsat 6. He testified that Mr. Fontenot did

not participate in these events have knowledge that they occurrédl.at 25. In fact, Mr. Ward
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only told Mr. Fontenot about thesgents the morning of the hearifid. at 36. Further, Mr.
Ward testified the only reasons he implicated QI D#sworth and Karl Bntenot in his October
1984 confession is because of DetecSwaith’s suggestion of what to sald. at 27.

Mr. Ward’s testimony coincided with detaifrom the crime scendle explained his
purchase of a beer in the coo&rMcAnally’s, drinking some af and leaving it on the counter
after Mr. Ashley and Mrs. Haraway exited the stddce.at 30. The last transaction on the
McAnally’s register tape shows $.80 for dlbay beer. (Dkt.# 123, Ex.# 34); (Dkt.# 123, Ex.#
43, prosecutorial bates 22), (Dkt.# 123, Ex.# 44BIO®195). According to his statement, the
cigarette Lenny Timmons saw in the storéohged to Mr. Ward. (Dkt.# 123, Ex.# 60 at 30);
(J/T at 1089). All three, Mr. Adey, Mr. Ward, and Mrs. Harawadrove away in a gray, Chevy
pickup truck that belonged tdr. Ashley. (J/T at 1682).

Lenny Timmons testified that he enteredAnally’s around 8:30 pm on April 28, 1984.
He described passing a man and woman leavingttine, getting into a pickup truck, and driving
away. (N/T 6-9-88 at 34). At thieme, he paid little aention to the couple until he realized the
store clerk was missing. After alerting his It, David, and uncle, Gene Whelchel, they
continued to search the storddre calling police. All three mredescribed a man climbing into
the pick-up truck with a woman they beliewede Mrs. Haraway. (P/H at 269-270, 308-313; N/T

6-9-88 p. 38, 47-48, 56). During Mr. \MEs statement, he explained that he was the man walking

37 Mr. Ward's statement would have been admissiblenduMr. Fontenot's trial under Okla. Stat. tit. 12 §
2408(B)(3) given that any statement made by Mr. Ward placing himself at McAnally’s arautichéhof Ms.
Haraway disappeared is clearly against his penal int8ireshe extent that Mr. Buér failed to prove Mr. Ward
was unavailable to testify is part of hisfi@etiveness in failing to present this evidence.

38 |n Mr. Fontenot's recantation letter, he too stated Betective Smith suggested much of the story in his
confessionSeeDkt.# 123, Ex.# 44 at 626
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Mrs. Haraway out of the storeahevening. (Ex.# 60, at 9).

After Mr. Ward’s statement, the police inteewed Marty Ashley and several other people
Mr. Ward mentioned. Many of these people testifladng the joint trial but not in Mr. Fontenot’s
trial.” As the pattern continues to reveal, these interviews were not disclosed at either trial, or
through post-conviction proceedings. The sole etxaepvas the taped statement of Marty Ashley
found during post-conviction(Dkt.# 123, Ex.# 66). Detective Smith, along with Chief of Police
Fox, interviewed Mr. Ashley at the Paul's \&}lPolice Station on Jamyal0, 1985, the day after
Mr. Ward'’s testimony. The police asked him Wisereabouts on April 28, 1984, to which he said
he did not knowld.

On cross examination during the joint trial,.Mishley admitted that the police interviewed

him only one time, even after telling them ¢®muld not remember where he was on April 28,
1984." (Dkt.# 123, Ex.# 66; J/IT 1678). Mr. Ashley, alowith his girlfriend Theresa Mantzke,
acknowledged living in Ada atéitime of Mrs. Haraway'’s dippearance, but moving to Ardmore
very early in May 1984. (J/T at 1720). She atsald not recount where Mr. Ashley was on April
28, 1984, but he was not with her. (J/T at 17Z#k police failed to inquire whether Mr. Ashley
owned or had access to a pickup truck... \whie in fact did. (J/T at 658, 1682).

The undisclosed interviews took place on dags following Mr. Ward’s testimony and

3% These people include Marty Ashley, 8éantzke, Theresa Mantzke, JacKiantzke, and Jay Dicus. (J/T 1646-
1742).

40The Ada Police interviewed Marty Ashleyay Dicus, Shelly Mantzke, Thesedantzke, and Jackie Mantzke to
investigate all or part of Mr. Ward’s testimony. Many of thaxlividuals testified for the prosecution during the joint trial
and Mr. Butner attempted to examine them without the benefit of knowing whastaiements they made to police. (N/T
9-17-1985 at 1646-1740).

“IThe police took a photograph of Marty Ashley during their interview. (Dkt.# 123, Ex.#s 39,40). It iswmkno
whether police received any calls as to whether Mr. Astdegmbled the composite drawing or if they showed any
other witnesses Mr. Ashley’s photograph.
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were conducted by Ada Police Detective MikesBas, Ada Police Detective Dennis Smith, and
DA Investigator Lloyd Bond. (Ex.# 88). These reponsre individual iterviews wth little
purpose other than to disprove Mr. Wardé&stimony. There is nonvestigation into the
discrepancies provided by Mr. Ashley and hisfgehd’s testimony, or ito where Mr. Ashley
was when Mr. Ward said Mr. Aghy drove off with Mrs. Harawa Detective Baskins interviewed
Anthony Norman at the Ada Police Department alhsiknowledge of “Tommy Ward and Jackie
Mantzke.” (Dkt.# 123, Ex.# 88). Mr. Norman prded character evidence about Mr. Ward and
said he did not remember Mr. Ashley bemigthe Mantzke household when Mr. Norman was
there.ld. Detective Baskins concludedshieport by stating, “Tommy did not seem sure about his
answers. He had to think before answering qoestiHe answered slowly and would not definitely
commit himself to questionslt. Clearly, the police investigation was committed to its theory of
the case despite the weaknesses and cottivadevidence that continued to emerge.

Mr. Ward’s statement should have been usgdMr. Fontenot’'s defense counsel during
his trial. Clearly, this statement would ieabeen admissible under Title 12 § 2804(B)(3)
Admission Against Penal InteréSee generally Funkhouser v. Stdt@87 OK CR 44; 734 P.2d
815 (OK 1987)(outlining the proceaufor declaring a witness unakale and explaining that
there is no confrontation clause issue whenetlis been an opportunity to cross-examine the
witness);see also Britt v. Statd986 OK CR 99; 721 P.2d 812K01986). The fact that Mr.
Butner failed to try to admit the statement iatadence, establish that Mr. Ward was unavailable

to testify in Mr. Fontenot’s trial, given thats own trial was scheduled after Mr. Ward’s.

42The State introduced Mr. Ward's statement against him during his separate trial in 1989, through Detective
Dennis Smith who was present and could testify as to what occurred during the hearing. (Ward Vol. 6 p. 127-
132). Since, Detective Smith testified in Mr. Fontential, defense counsel had the opportunity to introduce
such crucial exculpatory evidence in similar fashion.
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Further, this was evidence that strongly suppbtite defense’s case. The fact that Mr. Butner
repeatedly requested in discovengtions, in motions in limine, and on the record his desire for
exculpatory evidence and any evidence showingFontenot’s lack of knowledge exacerbates
his ineffectiveness onithissue. Defense counsel knew Makshley had no alib his girlfriend
was adamant he was not withr ke day of the kidnaping, and both moved out of Ada days
after Mrs. Haraway disappeared. Not only doesdkidence corroborate Mr. Ward'’s statement,
it creates reasonable doubt adio Fontenot’s participation ithe crimes against Mrs. Haraway.
(Dkt.# 123, Ex.# 81, at 35-36). What better evideiogaresent but Mr. Fontenot’s co-defendant
explaining not only that his cliemtas unaware of his criminaltaans, but that Mr. Fontenot was
only told about such criminal activity the morninglahuary 9, 1985. There could be no strategic
or tactical reason for such inefftive actions that deprived Mfontenot of valuable evidence
showing his innocence. Mr. Butn&oncedes his ineffectives® for failing to present this
evidence:

During the preliminary hearg, Tommy Ward made a sworn statement during a

closed hearing. | was preseattthe hearing along witklr. Wyatt, counsel for Mr.

Mr. Ward, Pontotoc County District Atioey Bill Peterson, Assistant District

Attorney Chris Ross, and law enforcemawit. Ward gave a detailed statement

about being present at J.P.'s conveniatoe and McAnally's with Marty Ashley.

Mr. Ward stated that Mr. Fontenot was pogsent having nothg to do with the

events of April 28, 1984. This statement was very helpful to Mr. Fontenot's case

because it proved crucial evidence frams co-defendant that he had no

involvement in Mrs. Haraway's disappearaMile | used this statement in Mr.

Fontenot's joint trial with Tommy Ward, | did not introduce it into evidence

during Mr. Fontenot's second trial. | had no strategic reason for not using it.

It clearly fit within my trial strategy to show Mr. Fontenot had nothing to do

with Mrs. Haraway's homicide.

(Dkt.# 123, Ex.# 16) (emphasis added); (DKt28, Ex.# 81). Mr. Butner’'s performance was
deficient for failing to include this excupory piece of evidence during his trial.

In determining whether a defendant has beesjudiced by his trial counsel’s deficient

performance, a court must consider whethdei@ndant has suffered aat prejudice from his
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attorney’s actions. Similar tBradys materiality standard, a defendant must establish those
deficiencies were prejudiciatlefined as errors &t collectively "underime confidence in the
outcome," and thus create a "reasonable probability” of a different i@sidkland 466 U.S at

694. As a court assesses whether a defendant sufiiesjedice, it must asse the totality of the
evidence before the factfindéd. at 695. Given the absence of any independent physical evidence
connecting Mr. Fontenot to thimes against Mrs. Haraway,camulative evaluation of the
evidence not presented to the jury including éxculpatory statements by the co- defendant,
along with theBradymaterials not presented during triatlmding the alibi testimony, would have
impacted the jury’s deliberation and verdict. keal to introduce Mr. Ward’s statement resulted

in ineffective assistance obansel in violation of Mr. Foenot's Sixth Amendment rights.

b. Trial Counsel Was Ineffective for Failing to Investigate Evidence of Denice
Haraway Being Stalked and Evidence Establishing a Different Motive for
the Crime.

i. Defense investigation reports showing Denice Haraway’s fear
of obscene phone calls she received

The trial court granted limited funds for irstegation for Mr. Forgnot’s second trial.
Richard Kerner, who assisted Mr. Wyatt during the investigation for Tommy Ward and worked
for Mr. Butner prior to trial stted that during the course bis investigation, he found an
important witness who would taa provided not only an altemte motivation for the abduction
of Mrs. Haraway, but potential alternate sess as well. Mr. Kernenterviewed Anthony
Johnson, a frequent customer at McAnally’s. Mr. Johnson remembered a conversation he had
with Mrs. Haraway a week before her disappearance.

Johnson is a co-worker with Tommy Wardssster, Tricia Wolf in an Ada,

Oklahoma plant. Johnson admitted to this investigator that one week before

Haraway’s disappearance he was in the McAnally’s convenience store when

Haraway asked him where she could buy a ¢larraway [sic] referenced the

need for a gun with some funny callshe had recently been receiving. Haraway
said she didn’t really know who was making the calls, and that the caller never
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really said anything, just did someheavy breathing on the phone. Johnson

asked Haraway if she had any ex-boyfrieds that could be making these calls

and said that Johnson was of the opinion that she knew who was making the

calls but did not seem to want to indicate who it was.
(Dkt.# 123, Ex.# 22)(emphasis added). Defermesel submitted a subpoena for Mr. Johnson’s
appearance for Mr. Fontenot’s trial, but it weever served. (Ex.# 71). Clearly Mr. Johnson was a
witness that defense counselught to present during Mr. Fomigt's defense-ithief, but Mr.
Johnson never testified. There was no strategiaaiical reason not tpresent such evidence
showing that Mrs. Haraway not only receivedadrge phone calls and that someone was watching
and harassing her over a longer period of timerpoder disappearance, but also demonstrating
her fear of this individual to the degreeeshquired about buying a gun. Not only should Mr.
Johnson have testified at trial, but defense celusisould have pursued such leads further. The
failure to do so resulted in ineffective assigte of counsel for failing to call Mr. Johnson as a
witness and for not developing such evidence.

The cumulative effect of this evidence demonstrates actual prejudice. The totality of the
evidence not presented to a jury paints a pectiiralternate suspects having motive to harm Mrs.
Haraway. Given the weaknessth& prosecution’s case against. Montenot, the impact of the

unknown and unpresented evidence is immense.

ii.  Register tape showing witnessesho were in McAnally’s in short
proximity to her disappearance

Detective Dennis Smith made numerous recuistpeople who wera McAnally’s the
night of Denice’s disappearancedontact the APD with information about the time they were in
the store and the purchases ma@t.# 123, Ex.# 27). In respontethe APD request, at least
four people contacted tholice department to explain what phases they made and what time
they recalled being in the seorTheir names, times, and, on occasion, contact information was
included on the register tape.Ki3# 123, Ex.#s 32-38). The State oduced the register tape into
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evidence at both trialsnd it was available to Mr. Fontenot’sdi direct appeal counsel. (J/T at
1160); (States’s Ex.# 16); (N/T 6/9/1988 at 197}a(&s Trial Ex.# 60). That neither defense
counsel, at trial or on appeal, reviewed thetirety of the register tape was ineffective

performance.

Defense counsel’s obligation to evaluate and investigate not only the factual witnesses the
prosecution intended to call at tribut also the physical evidensapporting the case, is a basic
tenant of providing effective assistance of couriggdart from any formaprocesses of discovery
that are available, prosecut@sd law enforcement officers have in their possession facts that
defense counsel must know. Prosecutors will oféareal facts freely ithe hope of inducing a
guilty plea. If defense counsel can secure infdfom known to the prosecutor, it will obviously
facilitate investigation.” AR Standards for Criminal Justice 4-4.1 Commentary (2d ed. 1982
Supp.). Counsel’s failure to fully evaluate that8ts evidence introduceat trial resulted in
crucial evidence which challenged the Statbeory of the case going undeveloped.

Not only was the testimony as what the four peple witnessed in thstore that night
extremely helpful, but the timing of their purdes along with the otherammsactions establish a
very narrow window in which My. Haraway could have disaggred. (Dkt.# 123, Ex.#s 67 & 68).
The State’s theory rested largely on thstitrony of David and Lenny Timmons and Gene
Whelchel to establish the man and woman waglout of McAnally’s wee Mr. Ward and Mrs.
Haraway. (P/H at 349, 351, 3680; N/T 6/14/1982&£8). All three men describe seeing only
one man in the truck. (N/T 6/9/1988at 38, 40848, 51, 59-60). The description they provided
resembled Mr. Ward. (P/H at 341). Had the defeusslized the information gleaned from the
register tape, exculpatory evidence would hasenbpresented to the jury. First, the witnesses
would have narrowed down the window of her gg@arance based on Mr. Keyes’ transaction at

8:25 pm and the four purchases inthagely after his. Additionally, ient credence to Mr. Ward’s
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statement of kidnapping Mrblaraway with Mr. Ashley.

In the alternative, defenseunsel could have used tildormation presented by Mr.

Haney of a man seen in McAnally’s behind tdoeinter with Mrs. Haraway. The gray primered
truck described by several witnesses was in the McAnally’s parking lot at least thirty minutes
before Mrs. Haraway’s abduction. (Dkt.# 123, Ex6#& 4). However, this evidence was not
developed by the defense. This evidence corsidenmulatively with the records impermissibly
withheld by the State presentsiable defense that the man resimg Mrs. Haraway for months
and weeks leading up to April 28tvas involved in her disappearan&ee supraClaim II;
Williams v.Taylor 529 U.S. 362, 399, 120 S. Ct. 149516, 146 L. Ed. 2d 389, 421 (2000)
(holding that a cumulative review of ineffe® assistance of counsel claims requires both
evidence presented at trial and not presenWwigins v. Smith539 U.S. 510, 538, 123 S. Ct.
2527, 2544, 156 L. Ed.2d 471, 495 (20(Rpmpilla v. Beard545 U.S. 374, 393, 125 S. Ct.
2456, 2469, 162 L. Ed. 2d 360, 379 (2005).

Finally, defense counsel could have intewed Gene Whelchel about the 9:00 pm
transaction. An investigator could have inquindtb rang up the purchase, what the purchase was,
and why the crime scene was not immediatebgetl down upon the arrival of Officer Harvey
Philips and Detective Mike Baskins at approximha8&55 pm. (Dkt.# 123, Ex.# 41). (dispatch was
logged at 8:50 pm). This line of investigation abektablish howital evidence was lost due to
improper police procedure. (J/T at 12B240, 1422-23, 1439, 1441, 1447-48). Defense counsel
could have impeached Mr. Whelchel about the tinnhgvents, inquired more specifically as to
those present in McAnally’s aftéis initial call, and whether éhState’s timing was off given the
details provided on the registep&a Evidence presented at tribgved the police failed to close
the store to process the scene as otheomess bought gas and items from the store.( N/T
6/9/1985 at 92-93). Since it is clear the police sethedegister tape, their documentation of the
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timing of transactions goes to the thoroughneskaif investigation. Soliflying the timing of the
only eyewitness accounts and the immediate actiotieeqgiolice in responge this evidence was
crucial for the defense. The defense’s failurgptiosue this evidence deprived Mr. Fontenot of
numerous means to challenge the State’s case.

It is the defense counsel’s duty to investigall aspects of the State’s case including the
physical evidence introduced inatr “The notion that defenssunsel must obtain information
that the State has and will use against the defend not simply a matter of common sense,” it
is an obligation set forth in the ABA Standardgamling the baseline of representation a defense
attorney must provide his clieiRompilla v. Beard545 U.S. 374, 387 (2005). Defense counsel
failed to investigate viable leacdnd build such evidence intdefense he sougtd pursue. (Ex.#
16). Further, appellate aosel, likewise, should have pursueis #vidence in building a defense
for Mr. Fontenot. (Dkt.# 123, Ex.# 11). It is rexiough that the defensesi®ved this evidence
in court, but prior to the proceedings.

Defense counsel’s failure investigate Mr. Fontenot’s sa due to limited funding does
not negate his constitutional obligati&@ee Hinton v. Alabama34 S.Ct. 1081, 1088-1089 (2014)
(ineffective assistance of counsel was found whefense counsel failed to ask for further
investigative funds for an expert). This Courtgndetermine the impact of the absence of this
evidence on the totality of his case. “In assessiagghsonableness of an attorney's investigation,
however, a court must consider not only thenuian of evidence already known to counsel, but
also whether the known evidence would leagasonable attorney tavestigate further.Wiggins
v. Smith 539 U.S 510, 527 (2003).

All the evidence mentioned was available téedse counsel prior to trial, but none of it
was presented to the jury. Had it been, thereaémasonable probability of a different result due to
the weakness of the State’s case against Mr. Font8eet.Strickland466 U.S. at 694. The
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prosecution’s case rested on Mr. Fontenot’s csib® which did not coinde with any evidence

they presented, including the cause of Mrs. Wasas death, the location of her remains, and the
details of how he supposedly killed her. (Dkt.# 123, Ex.#s 18, 45, & 68). Further, the sole
eyewitness at McAnally’s who @tes Mr. Fontenot at the seerecanted his testimony after the
preliminary hearing and attempted to tek tBtate the same. (J /T at 1042, 1051-52, 1056-1057);
(Dkt.# 123, Ex.#14). But for defense counsel'dufe to challenge # evidence the State
presented, Mr. Fontenot would r@ve been convicted of these crimes. The failure to investigate
this evidence deprived Mr. Fontenot of hixt8i Amendment right to effective assistance of

counsel.

VI. MR. FONTENOT'S SIXTH AME NDMENT RIGHT TO EFFECTIVE
ASSISTANCE OF APPELLATE COUNSEL WAS VIOLATED WHEN HIS
APPELLATE COUNSEL FAILED TO PRESENT VIABLE
CONSTITUTIONAL CLAIMS IN MR . FONTENOT'S DIRECT APPEAL
PROCEEDINGS
The claims and factual allegations set fantFPetitioner’'s Secondmended Petition also
establish Mr. Fontenot received ineffeetiassistance of appellate counsel. Urgteckland v.
Washington466 U.S. 668 (1984) counsel providedfieetive assistance whenever (1) counsel’s
performance is deficient, i.e., that the atey's performance fell below "an objective standard
of reasonablenesdd. at 688; and (2) those deficiencies wprejudicial, defined as errors that
collective "undermine confidence in the outconamt thus create a "reasdble probability” of
a different resultid. at 694.See Rompilla v. Bear&45 U.S. 374, 390 (2003)iggins v. Smith
539 U.S. 510 (2003)Villiams v. Taylor 529 U.S. 362
(2001).

Mr. Fontenot suffered ineffective assistanceainsel on direct appeal because appellate

counsel failed to raise substantial and cognizsialee and federal constitonal issues, and failed

to raise all available grounds, on his direct abpe the Oklahoma Court of Criminal Appeals.
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There was no strategic or tactical reason forpnesenting these claims in Mr. Fontenot’s second
direct appeal brief. Had appebatounsel raised these issues, likisly that the Oklahoma Court

of Criminal Appeals would have reversed his conviction and ordered a new trial. Because appellate
counsel failed to raise substantial and cognizatmestitutional claims Mr. Fontenot was deprived

of appellate review of the constitutional erronbi@rent in his trial, and the reliability of the

judgment and sentence.

VIl.  MR. FONTENOT'S DUE PROCESS RIGHTS WERE VIOLATED DUE TO
POLICE MISCONDUCT WHEN TAKI NG A FALSE CONFESSION AND
THE PROSECUTION KNOWINLY INTRODUCED FALSE TESTIMONY
DURING HIS TRIAL IN VIOLATION OF THE FIFTH AND
FOURTEENTH AMENDMENT TO THE U.S. CONSTITUTION.
a. Police Misconduct in The Interrogations of Mr. Fontenot
On October 19, 1984, at the OSBI office in@dDklahoma, detectives videotaped Mr.
Fontenot’s “confession” to the murder of DemiHaraway. However, before the video machine
was turned on, Agent Gary Rogers and Datedennis Smith conducted a one hour and forty-
five-minute interrogation that was not included the videotape. (P/H. at 960-61; J/T at 2034,
2047). Prior to the interrogatioBetective Smith acknowledgéidat Mr. Rogers read Mr.
Fontenot his rights, but ndiranda form was ever presented tarhinor did Mr. Fontenot ever
sign a form.( P/H at 956-95Miranda v. Arizona384 U.S. 436 (1966). Although Mr. Fontenot’s
interrogators deny ever havitigreatened or coerced hinit, is indisputable that during the time
prior to turning on the video recorder, the intertogasupplied Mr. Fontenot with the information

that Tommy Ward had confessed to the murdévief. Haraway and inculpated Mr. Fontenot in

his confession.(P/H at 960). Even though. MFontenot denied knowgnanything about Mrs.

“3This statement is dubious at best given the otheesstes who admit being pressured to alter their accounts:
Stacy Shelton, Karen Wise, and Jim Moyer.

44 Mr. Ward's confession was the product of hours of interrogation. After police repeatedly insisted it was in Mr.
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Haraway'’s disappearance, or what Mr. Ward'sfession involved, both tarrogators ignored his
denials and continued to t&lim he knew about the crimes. (P/H at 961-962). Agent Rogers and
Detective Smith began feeding Mr. Fontenot infation about the crime to aid in his confession.

A. Well before his story changed, | think Agent Rogers mentioned to him that we

knew that he and Tommy Ward and Odetsworth were at a party on South
Townsend.

Q. Okay.

A. And we knew that they had ldfte party and where they had gone.

Q. Okay. All right. What else did yaell him, or Agent Rogers tell him?

A. | think that was basically the extent of it and ---

Q. Was the name Odell Titsworth mentidrgior to Agent Rogers mentioning it?

A. 1 don't think so.

(P/H. at 964);( Dkt.# 123, Ex.# 44 at 626). GivMg Fontenot details of Mr. Ward’s confession
could have ingrained information in Mr. Font#s mind that became part of his confession.

The confession included several facts that@owalt be corroborated with any evidence.
According to his confession, Mr. Fontenot attethié party with his cdefendantTommy Ward,
and Odell Titsworth(Dkt.# 123, Ex.#s 19 & 69). The three mdrove to McAnally’s in Mr.
Titsworth’s truck, where they abducted Deniceadteay and subsequently took her out behind a
power plant in Ada. The three méook turns raping the victim fe transporting her in Mr.

Titsworth’s truck to a house off of a country rosghr the power plant. At the house, Mrs. Haraway

Ward'’s self-interest to admit to the murder of Denice Wasg even after he denied any involvement, he told police
that he had a dream about the murder. Mr. Ward’s description of the dream was considered a confessienbat poli
was not corroborated by any credible evidence

“SFalse confessions occurred in 13% of the 1,730 known exonerations in this cBaatry.
https://www.law.umich.edu/special/exoneration/Pages/about.aspx

46 |t is interesting that police disclosed the videotaped confession to Mr. Butner, but failed to include the polygraphed and
handwritten statement where Mr. Fontenot detailéddoat a party and people he was present with.
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was stabbed to death, and burned. (Dkt.# 123, &.#t 1-21). Mr. Foeinot did not know Mr.
Titsworth prior to being shown hmcture and presenting Mr. Titswbrto Mr. Fontenot’s jail cell.
(P/H at 968, 994-995).

After investigating these claims, police knéwvat nothing in Mr. Bntenot’s confession
could be verified. First, the police eliminated.Mitsworth as a suspect due to his broken arm on
the night in question. Fthermore, neither Mr. Titsworth nor his family owned a truck like the
one described in Karl's statement. (P/H at 968)ther, the medical exaner’s report established
that Mrs. Haraway was not stabbed, but died from a single gunshot wound to théDhe#d.
123, Ex.# 46, at 1, 3, 12, 40). Mrs. Haravgapody was found a county over from where Mr.
Fontenot had said it would be found. Finatlyge house Mr. Fontenot claimed had been burned
with Mrs. Haraway’s body insidead in fact been burned a y&afore the murder occurred. (P/H
at 977). These discrepancies, alanith the fact that the detailsf Mr. Fontenot’s confession
changed several times before the police recaitdkrhves questions about how such a confession
could be made, much lessonsidered rellde.(P/H at 973-74, 1372, 1420-1421). Most
importantly, Mr. Fontenot recanted his confessibortly after giving it -- but that evidence was
withheld from his defense attaw. ( Dkt.# 123, Ex.# 44, at 626).

Police interrogations, by their very nature apercive. However, police are trained to
investigate a case before imtegating suspects to ensupely the strongest suspects are
subjected to the process. As ety counsel for Mr. Fontenot:

There are three important asion points in the intergation process to analyze
when trying to understand the causes @dlse confession. The first decision point
is the police decision to classify somea®a suspect. This is important because
police only interrogate individuals whom they first classify as suspects; police
interviewwitnesses and victims. There is g difference between interrogation and
interviewing: unlike interviewing, an farrogation is accusatory, involves the
application of specialized psychologidaterrogation techniques, and the ultimate
purpose of an interrogation is to get acriminating statement from someone whom
police believe to be guilty of the crimealse confessions only occur when police

misclassify an innocent susgct as guilty and then abject him to a custodial
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interrogation. This is one reason why interrogation training manuals implore
detectives to adequately investigate their cases before subjecting any potential
suspect to an accusatorial interrogation

The second important decision point time process occurs when the police
interrogate the suspect. As mentionéd\ae, the goal of policeterrogation is to
elicit a voluntary incriminating statemiefrom the suspect by moving him from
denial to admission. To accomplish this, police use psychologically persuasive,
manipulative and deceptivetarrogation techniques. As described in detail in the
previous section, police interrogators usesthtechniques to agaithe suspect of
committing a crime, persuade him that isecaught and that the case evidence
overwhelmingly establishesshguilt, and then inducerhito confess by suggesting

it is the best course of action for hiProperly trained police interrogators do

not use physically or psychologicallycoercive techniques because they may
result in involuntary and/or unreliable incriminating statements, admissions
and/or confessions.

To understand how and why police-inducelddaconfessions occur, one mustfirst
understand how interrogation is intendednfluence and manipulate a suspect’s
perceptions, reasonirand decision-makindRolice interrogation is designed for
the guilty, not the innocent. Police aretrained only to interrogate suspects
whom they believe to be guilty;and the purpose of interrogation of suspects
unlike the interviewing of witnesses orvictims is to elicit an incriminating
statement, admission and/oconfession that confirms the interrogator’s belief

in the suspect’s guilt and assistthe state in prosecuting the suspecBecause
police expect the suspect to deny his guilierrogation is intended to break down
the suspect’s resistance and move hiradmission. As discussed above, police typically
achieve this by accusing a suspect of committireggcrime, attacking the suspect’s alibi,
cutting off a suspect’s denials and confrog the suspect with seemingly irrefutable
(whether real or non-existent) evidence ofthiéit. The point of these techniques is to break
down a suspect’s confidence in his denials by convincing him that he is caught, that no one
will believe his assertions of innocence, andttbbjective evidence of his guilt is so
overwhelming that it will inevitably lead to hésrest and conviction gardless of what he
says or does during interrogation.

4’Fred Inbau, John Reid and Joseph Buckley (1986). CRIMINAL INTERROGATION AND CONFESSIONS, Third
Edition (Baltimore, MD: Williams & Wilkins) at 3 (“Prior tthe interrogation, and preferably before any contact with
the suspect, become thoroughly faaniwith all the known facts @hcircumstances of the case.Qee alsd-red
Inbau, John Reid, Joseph Buckley and Brian Jayne (2013). CRIMINAL INTERRGIMAND CONFESSIONS,

5 Edition (Burlington, MA: Jones & Bartlett Learning) at 18 (“One basic principle to which there must be full
adherence is that the interrogation of suspects should f{dliodvnot precede, an investigation conducted to the full
extent permissible by the allowable tiened circumstances of the particular casee authors suggest, therefore, that

a good guideline to follow is “investigate before you interrogate.”).

8 See alsd-red Inbau, John Reid, Joseph Buckley and Brian Jayne (2013). CRIMINAL INTERROGATION AND
CONFESSIONS, & Edition (Burlington, MA: Jones & Bartlett Learnipgt 187 (“These nine steps are presented in
the context of the interrogation of suspects whose guilt selefimite or reasonably certain”). For empirical support
for this observatiorseeRichard A. Leo (2008). POLICE INTERROGATION AND AMERICAN JUSTICE (Harvard
University Press).
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(Dkt.# 123, Ex.# 19, at 11) (emphasis added).

Here, Detective Smith admitted Mr. Fontérwas unknown to the police prior to his
arrest.( P/H at 948). He had never been involvexhincrimes or interrogated prior to the events
of October 19, 1984. (J/T at 1607-1608). The oefson Mr. Fontenot wasrasted and subjected
to this interrogation is because Mr. Ward mt@med him during his interrogation the day before
based on a suspect lead proddey Jeff Miller. Prior to beig arrested, no ber individual
provided any inculpatory evidea connecting Mr. Fontenot tdrs. Haraway other than Mr.
Ward. Law enforcement is traid¢o conduct a thorough investigationto the susgcts prior to
commencing the interrogation to ensure @évidence given is \id. (Dkt.# 123, Ex.# 19).

The purpose of evaluating the fit between a suspect's post-admission narrative and
the underlying crime facts and derivativéentg evidence is to test the suspect's
actual knowledge of the crimdf the suspect's post-admission narrative
corroborates details only the policeknow, leads to new or previously
undiscovered evidence of guilt, explains apparent crime fact anomalies and is
corroborated by independent facts and evidence, then the suspect's post-
admission narrative objectively demontates that he possesses the actual
knowledge that would be known only bythe true perpetrator and therefore is

strong evidence of guilt.

(Dkt.# 123, Ex.# 19, at 15-16).

No investigation was done into the possibibfyMr. Fontenot beig involved other than
police taking as true Mr. Ward®onfession the prior day. Sutdx police invesigation before
the interrogations led to the corrupted investagatvhich followed in the days and weeks after
these confessions where hioig either defendant said could be verified.

If the suspect is innocent, the detective can use the suspect's post-admission
narrative to establish hisdk of knowledge and thus demonstrate his likely or
certain innocenceWhereas a guilty suspect aa corroborate his admission
because of his actual knowledge of éhcrime, the innocent suspect cannot. The
more information the interrogator seeks,the more frequently and clearly an
innocent suspect will demonstrate his igorance of the crime. His answers will
turn out either to be wrong, to defy evaluation, or to be of no value for
discriminating between guilt and innocence.Assuming that neither the
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investigator nor the media have caminated the suspect by transferring

information about the crime facts, or tlla¢ extent of contamination is known, the

likelihood that his answers will be corresttould be no better than chance. Absent
contamination, the only time an innocentgmn will contribute correct information

is when he makes an unlucky guess. litedihood of an unlucky guess diminishes

as the number of possible answers to amstigator's questions grows large. If,

however, his answers about missing ewick are proven wrong, he cannot supply

verifiable information that should be knowmthe perpetratognd he inaccurately

describes verifiable crime facts, theahe post-admission narrative provides

evidence of innocence.
Id. at 19-20 (emphasis added.).&\Mery turn, law enforcement unered absolutely no evidence
from the “confession.” Mr. Fonten described Mr. Titsworth a&8'10” to 511" and weighing
approximately 140-150 pounds. He said his hair lemgis just below his ears and Mr. Titsworth
had no distinguishing marks or tattoos. (J/T at 2074-75). In actuality, iddwdrth’s hair fell to
mid-waist, he weighed 170 Ibs. and had sleevedatfrom his shoulder® his wrists, tattoos
along his back, stomach and both legs. FurtherAda police broke Mr. Titsworth’s arm during
his arrest two days prior tdrs. Haraway's disappearan¢®/H at 792-793, 795797, 838). When
Mr. Fontenot was shown pictures of Mr. Titswgrhe was unable to identify him. (P/H at 968,
994-995).

Police interrogated Mr. Titsworth along withidag his mother’s truck. After the police
searched the truck and after Mr. Titsworth’s @dpd denials and verifigah of his broken arm,
they realized neither he nor Ipioperty had anything to do with tbeme. (P/H. ab20, 522). Police
repeatedly tried to locate Mrs. Haraway’s ramaat the power plant and surrounding areas with
no success despite seventy-five to eighty peoplegbavolved in the search. (P/H at 599-600);
(N/T 6/10/1988 at 83-85, 89-90).

During the preliminary hearing, defense courasided Detective Baskins if he was able

to corroborate anpgarts of Mr. Fontaot’s confession.

Q. Has he told you anything that you have been able to ascertain is the truth?
You personally?
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A. No.
Q. No fact in his statement, you haweeh able to prove right or wrong have you?
A. No.

Q. To the best of your knowledge, Detective Baskins, has any statement that Karl
Fontenot made to you been — any fact/labaen proven true or false? Any fact?

A. To me personally, no.

Q. Now, what about Tommy Ward? Angct that Tommy Ward has told you, have
you proven or disproven angdt that he’s told you?

A. The ones he’s told me personally, disproved.

Q. So the ones he’s told you personalhd the facts abotiis case and the
statements he’s made, no facts hawe lpeen able to prove. Is that right?

A. That he’s made to me personally?
Q. Yes, sir.

A. That's correct.

(P/H at 546-547). Detective Baskiattempted to locate the censcene based on the claims in
Mr. Ward’s and Mr. Fontenot’s confessions. He received a series of telephone calls from Agent
Rogers and Detective Smith on possible |lareti based on the “evidence” given in the
confessions. However, after numerous sessclonly animal bones were recovered.( N/T
6/10/1988, at 169). In the totality tifeir investigationthe police lacked anghysical evidence or
eyewitness accounts to supplgit Fontenot’s confessiotd. at 178-179.

Due to the inability of law enforcement to support his confession with any meaningful
evidence, they resorted to seslemproper actions tgarner viable evidence from Mr. Fontenot.
After the confession, but befhe was arraigned, Detectives Smith and Bagkinis a sack of

human bones to his celto coerce Mr. Fontenot to tell them the whereabouts of the victim’'s
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body.( N/T. 6/10/1988 at 172) (emphasis add@djice showed Mr. Fontenot a human skull
stating that they had found Mrs. tdavay, and wanted to find thesteof her remains so that her
family could proceed with giving her a Cstian burial. (P/H ab37, 559, 981-82). These bones
were obtained from a science lalEast Central University in Adand used improperly as a tool
to intimidate Mr. Fontenot. (P/H at 975-76).

Although this tactic was used after a confeshiath already been obtained, it is illustrative
of the coercion surrounding Mr. Fontenot’s as¥ion and the desperation of the police. The
actions of the Ada Police and OSBI agents invbivethe interrogations dflr. Fontenot engaged
in police misconduct in violath of known police procedure ai. Fontenot’s constitutional

rights.

B. Mr. Fontenot’s Confession Is False and Unreliable.

Based on the detective’s own admissions, tiemo reliable information provided in Mr.
Fontenot’s confession. Police did me&rn one detail as to what occurred to Mrs. Haraway on the
night of April 28, 1984, that they did notready know. No new leads were developed, or
witnesses found. Every attempt by the Ada pohcel OSBI to substantiate Mr. Fontenot’s
confession resulted in dead ends. Insteadakihowledging that MrFontenot did not know
anything about the case, poliaedahe prosecution continued tindlly pursue a defendant with
no involvement in these crimes.

Dr. Richard Leo, a renownedymhologist who studies intergations and confessions has
reviewed the evidence in Mr. Fontenot’s casacerning the validity and reliability of Mr.

Fontenot's confession:

In my professional opinion, Karl Fontenottonfession statement to abducting, raping,

murdering, and burning the body of Denice Harawéth Tommy Wardand Odell Titsworth

containsmumerousandsubstantiaindicia of unreliability ancho — zero — corresponding indicia

of reliability. Karl Fonenot’s confession statement posseaied the hallmarks of a false and

unreliable confession in spades. In the thousandsrdgéssions | have analyzed in the last three
145



decades, | have rarely seen a post-admissiontivarthat is so thoroughly contradicted by the
underlying crime facts, that fails so complgt¢o demonstrate the lack of any personal
knowledge of the crime facts, atitht contains so many allegedme scene details that were
not merely erroneous but phydigampossible and provably fads In my professional opinion,
Karl Fontenot’'s confession statement imast certainly, if nbcertainly, false.

The numerous and substantial indicia of unreliability include:

1) Karl Fontenot's confession statemeawintains the wrong method of killing:
Fontenot confessed that Haraway waabed to death when, in fact, she was
murdered by a single gunshot to the head. There is no evidence that Fontenot ever
owned a gun. Significantly, Fontenot’s confession statement did not mention that
Haraway (whose body had not been discaveretil more than a year after the
murder) had been shot in the head agrethat a gun was inwed in the crime.
Additionally, there is no evidence that Hamy was ever stabbed nor is there any
evidence that she was raped or thatledy was burned, contsato Fontenot’s
confession statement.

2) In Fontenot’s confession statemeng body had been burnedan abandoned
house near the power plaanid then Titsworth, Wardnd Fontenot burned down

the house. Not only is there no evidence that Haraway’s body was burned, but the
abandoned house had been torn downbamded in June 1983 — 10 months before
the murder of Denice Haraway in April 1984and so did not exist at the time of

the crime. It was therefemphysically impossible for Fontenot, Ward and Titsworth

to have burned down the house in April 13#tause it no longer existed at that
time. Nor had there been any fire reged on that property on April 28, 1984.

3 Fontenot’s confession statement clattmst Odell Titsworth physically forced
Haraway to get into a pick-up truck, cadiHaraway, raped her, stabbed her, and
set her on fire. Because Titsworth's arm had been broken by the Ada Police
Department on April 26, 1984 (two days before the murder of Denice Haraway on
April 28, 1984), he had a very painful sgifracture that would have made it
impossible for him to have physicallyréed Haraway to get into a truck and
thereafter carry Haraway and put her ovéerace, much less rape, stab or set her
on fire. Indeed, Titsworth vgaeventually cleared of the crime altogether, making
his presence in Fontenot's confession statement a major red flag for a false
confession. Fontenot makes no mentioiggworth’s injury in his confession.

4) Remarkably, Fontenot could neitherrextly describe nor even identify
Titsworth. Fontenot described Titsworth as 5'10-5"11, 140-150 Ibs., with black hair
below his ears, and as having no tattoos or distinguishing marks. In fact, Titsworth was 170
Ibs., had hair down to the middle of his waend was covered in visible tattoos on both
arms and both legs. Obviously, Fontenat dot know who Odell Titsworth was. Not
surprisingly, Fontenot could not identify pictures of Titsworth shown to him by police nor
could he identify Titsworth in person whé@itsworth was brought to Fontenot'’s jail cell

and standing right in front of him, though Tatsrth would have been easily recognizable

to anyone who had ever seen him up close because of his numerous visible tattoos. In
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addition, Fontenot’s confession statement claithat Odell Titsworth’s pick-up truck had
been used to kidnap and transport Denice Wayato the crime scene, but Titsworth did
not own a pick-up truck. A pickup truck owahéy Titsworth’s mother was searched and
no evidence was found implicating Fontenot or Titsworth.

5 As occurs in so many false confessi@a murder, Fontenot could notidentify
the location of the crime or lead police to Denice Haraway’s body, which was found
over a year after Fontenot’s confession statement in a different county in a
completely different direatin than his confession states.

6) Fontenot’s confession statement containgerroneous desption of the time

of the day in which the crienoccurred. Fontenot’s confession statement stated that
it was almost dark when Denice Haraway had been kidnapped, but that would have
occurred around 8:30 p.m. when it kdckady been dark for some time.

70 As in so many multiple false confession casémntenot’s confession
statement to the murder of Denice Haag contradicts, on numerous details,
Tommy Ward’s statement a day earlier, whitself led to Forgnot's arrest and
interrogation. The twa@onfession statements conti@dine another regarding the
number of perpetratorshe allegedly raped Denice Haray (even though there is
no evidence that she was even rapedgtivr she was stabbed by her assailant(s)
(even though there is no evidence thatwhs stabbed) as well as the number and
location the alleged stab wounds; whetblee was able to igporarily break free

of her assailant(s); how she died; whendikd; and where the assailant(s) disposed
of her body.

8 Other than Tommy Ward's discreditddctually false confession, there is no
evidence at all linking Karl Fontenot the murder of Denice Haraway. Only one
witness identified him as being presen McAnally’s on April 28, 1984, when
Donna Denice Haraway leftatstore. That withess,he underwent hypnosis prior
to the preliminary hearing, recanted haentification of Fontenot at trial.
Additionally, Fontenot did not match theesyitness descriptions that led to the
composite picture posted by Ada policddwing Ms. Haraway's disappearance.

Without the assistance of information relatedhim by Agent Rogers and Detective Smith,
nothing Mr. Fontenot s& was reliable. Knowing how saeptible Mr. Fontenot was to

suggestion in an interrogation makes it undedable why he would agree with information

given to him by the police.

493eeSteven Drizin and Richard A. Leo (2004). “The Problem of False Confessions in the Post-DNAadHCarolina
Law Review82, 891-1007
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Mr. Fontenot was particularly susceptilemaking a false confession. The Supreme
Court recognizes thatsuspect’s mental incapacities adbuender a confession involuntary if
obtained because of “persistent and protractedtiqning,” and furthermerthat “the use of a
confession obtained under such circumstancasdsnial of due process and the judgment of
conviction must be reversedfNard v. Texas316 U.S. 547, 555 (1942).

A psychological evaluation of Mr. Fontenmérformed by Dr. Joel Dreyer, M.D. around
the time of trial indicates that he has “an abmally low intelligence” and, at the time of the
interrogation, was “suffering from Post-TraumaBtress Disorder,” related to guilt associated
with the death of his mothéfThese psychological infirmities made Karl particularly vulnerable
to police coercion.In Dr. Dreyer’s medical opinion, Mr.datenot’s guilt over his mother’s death
is ultimately responsible for his willingness to adcelame for the murder dhe victim in this
case. According to Dr. Dreyer,Fpntenot] believes in his own nd in some talion law, an eye
for an eye, a tooth for a tooth, that even tholgimever met Denice Haraway and had never been
at McAnally’s East Confectionery, that he was willing to take the rap for her murder and willing
to repeat....the story given to himom the dream of Tommy WardSee(Dkt.# 123, Ex.#s 63 &

64, at 3).

Additionally, Dr. Sandra Petricla psychiatrist at Easterna®® Hospital, evaluated Mr.
Fontenot in order to determimgs competency to stand tri@r. Petrick determined that Mr.
Fontenot had great difficulty in understandilegal terminology alongvith the adversarial

nature of criminal proceedings.( N/T 6/13/1988 at 30-31, 36). Of particular importance is Dr.

%0 |n 1984, Mr. Fontenot witnessed the death of his matkeshe was hit by a car while walking across a 4-lane
highway in order to join Mr. Fontenot inside of a restaurant. Mr. Fontenot was inside theamsattempting to
make a phone call for assistandgwtheir broken-down vehicle.

*IRichard A. Leo (2008). POLICENTERROGATION AND AMERICAN JUSTICE (Harvard University Press).
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Petrick’s opinion from her repothat “[Fontenot] did not undeiend the implications of his
confession.” Specifically, he referred to his @s#ion as a “confessment” and said he did not
know he was admitting that he did something. (N/T 6/13/1988 at 33).
Under the standard outlined @rawford v. State840 P.2d 627 (Ok 1992), aiklloy
v. Hogan 378 U.S. 1 (1964), Mr. Fontenot’'s cos$&éon was neither the product of free, nor
unconstrained choice.
In addition, as discussed above, there weverséfactors preseim this case that
elevated the risk of elithg a false and unreliable casision from Mr. Fontenot.
These included Mr. Fontenot’s abnormadiy 1.Q., which suggests he would have
been highly suggestible, compliant andilgasanipulated into making or agreeing
to a false confession; atide interrogation pressure and high-end inducements he
describes occurring during the largely unreearthterrogation, that if he had been
capable of repairing the car, or making tphone call more quickly, his mother
never would've felt the need to comelgh&im inside the restaurant, and would
therefore, be alive.
In addition to these mental instabiliti®éd;. Fontenot lived irpoverty from birth to
adolescence with an alcoholic father, d@nen with strangers who picked him up
off the street after his mother’s death,iefh as substantial social science research
has demonstrated, are known to léafalse and unreliable confessions.
(Dkt.# 123, Ex.# 19). Because Mr. Fontenot'ggtelogical conditions redered him incapable
of reasoning the way a mentally healthy indgation subject woulchave, his ability to

voluntarily provide a statement pmlice in the face of their insestce on his guilt, should not be

considered trustworthy.

C. The Pontotoc County Distict Attorney Office Knowingly Admitted False
Testimony during Mr. Fontenot's Trial.

The prosecution, as a representative of thaplee must zealously prosecute cases while also

2 Richard A. Leo (2008). POLICENTERROGATION AND AMERICAN JUSTICE (Harvard University Press).
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upholding justiceSee Berger v. U,295 U.S. 78 (1935). In that erad®r, the prosecution must not
present evidence it knows to be false but must ertbatethe record is corrected when a prosecutor
learns the evidence is falsgee Napue v. lllinojs360 U.S. 264 (1959). The reassrto ensure a fair
verdict from the factfinder, wheth@rdge or jury; one worthy of relidily and finality. “A lie is a lie,
no matter what its subject, and, if it is in any walevant to the case, thlistrict attorney has the
responsibility and duty to correct what he knows tdddge and elicit the truth. . . . That the district
attorney's silence was not the result of guile orsirddo prejudice matters little, for its impact was the
same, preventing, as it didt@al that could in any readense be termed fair.’1t. at 269-270. The
district attorney’s obligation is to ensure the evidepresented has indicia of reliability. The source of
that evidence is irrelevant if the evidencavi®ng, even if that evidence is a confession.
The ABA Standards for Criminal Justice advise prosecutors to ensure the
evidence presented at trial is worthy of reliability and credibility.
Standard 3-5.6 Presentation of Evidence
(a) A prosecutor should not knamgly offer false evidence, whether by documents,
tangible evidence, or thest@mony of witnesses, or fail to seek withdrawal
thereof upon discovery of its falsity.
ABA Standards for Criminal Juse (Prosecution Function) 3-5Mooney v. Holohan294
U.S. 103, 112 (1935)( It is a regaiment that cannot be deemed to be satisfied by mere notice
and hearing if a State has comd a conviction through the preterfea trial which in truth is
but used as a means of depriyia defendant of liberty throughdeliberate deception of court
and jury by the presentation of testimony knowiéoperjured. Such a contrivance by a State
to procure the conviction anomprisonment of a defendant @s inconsistent with the
rudimentary demands of justice as is titaining of a like result by intimidation).
After Agent Rogers presented the prosecutdodiir. Peterson, he was obligated to vet

the case and determine whether charges shmulgdfought and whatake charges should be.
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The absence of any corroboration for Mr. Fontenodnfession should have alerted him of the
serious flaws in this case. Instead, Mr. Psia continued to pursue charges against Mr.
Fontenot in the absence of evidence. Eafter his sole eyewitness to Mr. Fontenot’'s
involvement recanted his testimoafter the preliminary hearing, he continued to move
forward knowing that evidence against Mr. Forterested largely ohis guilt by association
with Mr. Ward. (N/T 6/9/1988 at 24-26); (Dkt.# 123, Ex1#). The sole evidence the State
presented was Mr. Fontenot's false conf@s$inowing it was not substantiated in any way.
The State’s continued presentation of Montenot’s confession, ithe absence of any
corroboration, when all the evidence presendlicted with that confession was not only a
violation of the prosecution’s professional ohlign, but violated Mr. Fontenot’s constitutional
rights. Mr. Fontenot's conésion failed to inform law enforcement where Mrs. Haraway’s
remains were located, or what might have hapgeéader. Instead, a year and a half after the
confession, her remains were found in a comlyledédferent location vith a cause of death
different from what Mr. Fornot described in his corsgion. (Dkt.# 123, Ex.#s 17, 46). The
discovery of Mrs. Haraway’s remains betray amred of validity Mr.Fontenot’s confession
retained. However, instead dismissing the case, Mr. Peterson remained staunch. “When asked
if the discovery of the body wadiaffect Ward’s and Fontenott®nviction, Peterson said, ‘Why

would it? We convicted them without a boalyd now we have one.” (Dkt.# 123, Ex. # 70).

The State’s comments, in a vacuum, wo@em innocuous, but given the extent to which
the undisclosed evidence provided a viabléense for Mr. Fontenotpresented alternate
suspects, and revealed other key pieces of evidist®ws the lengths the state went to present

false evidence under the guisea¥alid “confession” “[D]elilerate deception of a court and
jurors by the presentation of known false evidaadecompatible with rudimentary demands of

justice.” Giglio v. United States405 U.S. 150, 153 (1972) (internal quotations omitted). The
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actions of the State resultedtime presentation of evidence the police knew to be false at the
preliminary hearing. It is unconscionable thgtrasecutor, with numerous years of experience,
failed to grasp the importance of a confessioa defendant with no omection to the victim,

or the case.

Further,asdiscussedupra, the State also utilized ¢hstatement of the jailhouse
snitch, Terri Holland (McCartneyand denied any deal had taken place in exchange for her
testimony. This is extremely probative in lighftthe new evidence presented which includes

the affidavit of her husband andwt documents proving otherwise.

VIIl.  THE EVIDENCE WAS INSUFFICIEN T TO CONVICT MR. FONTENOT
BECAUSE THE STATE FAILED TO SHOW THE EXISTENCE OF THE
CORPUS DELICTI OF THE CHARG ED CRIMES OUTSIDE OF THE
CONFESSION AND FAILED TO ESTABLISH THE TRUSTWORTHINESS
OF THE CONFESSION IN VIOLATION OF THE FOURTEENTH
AMENDMENT.

Exclusionary rules relating to criminabnfessions find their basis in a single
premise, insulation of the adversary systnurisprudence from introduction of
false and unreliable evidence. Sualse testimony, when undetected, can only
result in a fraud upon socjet- conviction of thennocent and freedom for the

guilty.

Note, Voluntary False Confessions: A Negfed Area in Criminal Administration,

28 Ind.L.J. 374 (1953).

Despite vast inconsistencies between Mynteénot's confessiomnd the evidence, the
prosecution tried desperately to force the evidendéMr. Fontenot's stor; claiming in essence

that it would be inconceivable for any person to confess to crimes he had not committed. In closing

argument, the prosecutor contended:

| ask, you, ladies and gentlemen, when goel deciding who to believe and who
not to believe | ask you to consider, firstadf, is it reasonable to believe that you
could convince a man in fifteen minutescanfess to a crime like this? Now, we
are not talking about any crime here, we not talking cuttindires or whatever.
We are talking robbery, kidnapping andneher. Could you confess, get a man to
confess to that, especialymurder so heinous and auand cruel where he his
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saying - could you get a man to say, wslle was screaming help and crying and
begging and there wasn't no one there to help her, we weren't going for what she
was saying. Could you get someone to sayifithey really hadn't done that? In
fifteen minutes?

| don't care how stupid, stupidity is notazk of morality. A stupid person would
still know he was saying blathings about himself. Could you get a man to do that?

(N/T 6/14/1988 at 73-74).

Yet, false confessions are not nnlegal history. As stated Bmith v. United States
348 U.S. 147, 153, 75 S.Ct. 194, 197 (1954), the "eapeei of the courtghe police and the
medical profession recounts a numbefadée confessions voluntarily mad&eée alsdNote,
Corroboration of Confessions in the TheftRgceiving Context: Is Proof of Theft Enough
Ark.L.R. 805 (1991); AylingCorroborating Confessions: Aampirical Analysis of
Legal Safeguard Against False Confessjdré84 Wisconsin L.R. 1121; Notépluntary
False Confessions, supra8 Ind.L.J. 374 (1953).

Among the reasons legal scholargd courts cite for falseonfessions are psychological
factors including two substantiated by the evidend&is case: guilt feelings over unrelated acts
and a desire for notoriety. AylinGorroborating Confessionsupraat 1158-59Voluntary False
Confessionssupra at 379-382.

Psychiatrist Joel [&yer, who examined Mr. Fontenmfore retrial, found that Mr.
Fontenot felt extreme personalilgover the death of his motheiho just a few years before his
confession died in an auto-pedestrian accideshasrossed a four-lane highway to find him. A
teenage Mr. Fontenot wahed helplessly as his mother catmdind him and was hit and killed

53

by a car.CN/T 6/13/1988 at 193-94). Dr. Dreyer'stienony was that “he [Mr. Fontenot] felt

>3Dr. Dreyer related that Mr. Fontermother bad been involved in a minor traffic accident and ha&aeracross

the highway to telephone for assistance, but “[h]e didn't have any money when he got there and be couldn't figure out
how to call the police . . . So he had taken so long talking to the padhh little restaurant, that finally his mother
crossed that four-lane highway to find out what he was doing.”( N/T 6/13/1988 at 193-94).
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responsible for her death and feels he shouldttekeesponsibility for this other person's death,
for the death of his mother’ (N/T 6/13/1988 at 193-94).
Dr. Dreyer also noted Mr. Fontenot:

... saw this as an opportunttybe importantto have notoriety, to have a claim, to

be written up, to be in the papers, to have friends, to have people interested in him.

And so he did like a lot of people do, all the way from the Son of Sam to other

people who go and say, 'I'm the Son omS&ut only one was the Son of Sam.

Those other hundred and eleven couldn't ldivbeen the Son dam. He is like

those hundred and eleven people, willing to gain some claim (sic), because he is

not bright and because he was just wandering the street.
(N/T 6/13/1988 at 199).

Other evidence showed Mr. Fontenot sowgtention and often made false claims.
Gordon Calhoun, who testified for the State tat Fontenot claimed to know something about
Haraway's disappearance, agreed RMmtenot “kind of likes spinng yarns and, that is how he
got his attention.” (N/T 6/9088 at 145-146, 149). Mr. Calhoun didt believe Mr. Fontenot's
claims about Mrs. Haraway's disappearatttet 151. He agreed Mr. Fontenot "would downright
lie to you if he thought ivould get your attentionlt. at 154.

The development of legal safeguards to ensure the reliability of confessions relates

directly to the very real expemces of the judiciary with false confessors to crimes, even to

crimes that never occurred. The fact that Montenot confessed to a crime does not make his

confession a reliable one, for false confessionsetd crimes are just as likely as those to

imaginary onesSee Corroboration of Confessignsupra at 832. The goal of the legal

>4Dr. Dreyer testified: “ . . . he was a vagrant, he was like a bunwiay, | mean be was wandering the streets. First
of all his dad bad left him six years before his mother left him and his dad left gnsmmewhere and he hadn't
had contact with him since. His dad was a proverbial ubiguitous [sic] alcoholicsambhi then, of course, died in
this pedestrian auto accident. And so he is just wargléne streets and doing some pot and drinking some booze
and talking to some people and doing what he has to do, primarily drinking from time to time, not doinghoo m
with his life and wandering the streets, not knowing what this world is goimglddfor him and feeling responsible
for his mother's death and thinking death for himself and suicide.” (N/T 6/13/1988 at 199).
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safeguards for confessions is not just to ptatee confessor from unjust imprisonment, but to
ensure that society is protected from the actual wrongdfo&untary False Confessioysupra

at 374.

A. The State's Failure to Sufficiently Prove the Corpus Delicti of the Charged
Crimes Independent of the Cofession Requires Reversal.

The State, before extracting confessiorsmrMr. Ward and Mr. Fontenot, had little
accurate information about what happened te.Maraway. She had been missing for six months
and the State presumed she had been the victiimubfplay despite its inability to locate her
remains or to properly securestBcene of Mrs. Haraway's disappearance. The State's evidence
before Mr. Ward's October 18, 1984, confession, istet of a description of varying pickup
trucks, a composite drawing diie man with whom Mrs. Haraway had been seen leaving
McAnally's, and descriptions of two men who haoused the suspicion of a clerk at a completely
different convenience store shortlyfts® Mrs. Haraway's disappearancAlthough police
denied they had a clothing description beforéhe confessions, eviehce showed that APD
Detectives Smith and Baskins were given the dagption of a blouse a day or two after she
disappeared - the same description that wasicorporated first into Mr. Ward's and then
into Mr. Fontenot's confessions six months later(N/T 6/10/1988 at 144 N/T 6/13/1988 at
116)(emphasis added).

In State ex.rel. Peterson v. WaitD7 P.2d 1217 (OKkI.Cr.1985) etlOklahoma Court of
Criminal Appeals stated:

It is a fundamental rule ofvain this jurisdiction, and ngi others, that “no criminal

conviction can be based upon a defendaxtsajudicial confession or admission,
although otherwise admissible, unless therether evidence tending to establish

the corpus delicti.” We have defined corpus lii “as the substantial and
fundamental fact or facts necessary ®¢bmmission of a crime, and means when

55 This is the evidence made available to Mr. Fontenot’s defense counsel. As discussed previously, Halpolick
more evidence at their disposal that they ignored.
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applied to any particular offense, the actual commission by @oenef particular
offense charged.”

Id., 707 P.2d at 121%ee also Opper v. U,848 U.S. 84 (1954).
Here, the State failed to sufficiently shawdependent evidence of the corpus delicti of

the charged crimes of kidnappingdafirst-degree murder in ordéo admit of Mr. Fontenot's
confessions into evidence.

The elements of kidnapping giveo the jury were: 1) unlawful; 2) forcible seizure and
confinement; 3) of another; 4) with intent tonfine secretly; 5) against the person's will. (O.R.1I,
at 161) The evidence showed Mrs. Harawaynbaleft the convenience store accompanied by a
man with his arm around her waiShe said nothing to a bystamamtering the store as she was
leaving. She indicated no distseand the customer was in the store about ten minutes before he
realized the clerk was gone. Although the Stdéémed circumstantial evidence showed it was
out of character for Mrs. Haraway to leatve store unattended awlisappear, the objective
evidence was that she left the store with a miéimonrt protest to availablrescuers. Tenevidence
outside of Mr. Fontenot's confession failed to show Mrs. Haraway was taken unlawfully, by force
or against her will, anthus the corpus delicti of theigre of kidnapping was not established
outside the confession.

Ordinarily, the discovery of Mrs. Haraway&mains with a bullet helin the skull would
suffice to show the corpus delicti of murd8ee Goforth v. Staté44 P.2d 114 (Ok. 1982) (the
corpus delicti of a murder may be shown bidence that a body was found under circumstances
indicating a violent deh). The only evidence indicating aolent death caused by the acts of
another in this case was a bullet hole in the skull. However, the medical examiner testified that he
could not determine whether the bullet wound waliciefd before or after Mrs. Haraway's death.
(N/T 6/9/1988 at 132). When Mr. Fontenot souglmew trial while awaiting a decision on appeal

after the 1985 trial, the State contended the bulées not the cause of death, but was merely a
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post-mortem injury:

The State maintains its trial theory thatiie® Haraway died due to extensive stab

wounds. Moreover, the skeletal remainswd not adequately reflect stab wounds

to an individual's body. As the remainsre/éound approximately-1/2 years after

her death, the areas of thatstvounds were long ago decomposed. This is not to

say that the incised-type injuries to thasrcould not be evider of animal activity.

It would be highly unlikelythat a body exposed to teéements for any length of

time would not exhibit some type of araimactivity. Further, the evidence of a

gunshot wound to the head does not digpel State's theory of death. In a

newspaper clipping attached to the defendant's appeal brief, it is stated that a man

came across the skeletal remains while imgnitn the woods. It is not unreasonable

to theorize that the bulievound to the skull came from a hunter's bullet.

(F-85-769, Brief of Appellee in Response to. Montenot's Motion for New Trial on Newly
Discovered Evidence, at 5).

The State failed to show the corpus delictinnfirder, because, as the State previously
argued, and the medical examiner's testimony tanbates, the evidee failed to show an
unnatural cause of death. No stab wounds Vi@rad, and the evidenad the gunshot wound
would not definitively be determined to be tteuse of death. (N/T 6/9/1988 at 130). In a case
on-point with Mr. Fontenot's, the Oklahoma Court of Criminal Appeaisrsed and dismissed a
first-degree murder conviction where there wasvidence of stabbing as the cause of death even
though the defendant had confessed to stablthe victim (and, unlike Mr. Fontenot had
accurately told the policehere the body was locatedhornburgh v. State815 P.2d 186 (Ok.
1991). The State's failure to independently shovetinpus delicti of murden this case likewise
requires reversal of Mr. Fonteretonviction. In order to finthat the gunshot wound adequately
established the corpus delictimtirder, one must find Mr. Fonteretonfession materially false
and insufficiently corroborated by independent ewicke to support his convictions. In order to
find that the stabbing adequatelgtablished the corpus delictimiurder, one must disregard all
independent evidence and rely $plen Mr. Fontenot's confession.

B. The State Failed to Establish Through "Substantial Independent Evidence"
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the Trustworthiness of Mr. Fontenot's Confession; The Confession Was
Patently Unreliable and Thus Inadmissible

Even if this Court determines the evidences safficient to show the corpus delicti of the
crimes alleged, Mr. Fontenot's confession lacley independent indigi of reliability or
trustworthiness. The United States Supreme Cou@ipjper v. United State848 U.S. 84, 75 S.Ct.
158 (1954), stated:

It is necessary, therefore, to require the Government to introduce substantial

independent evidence which would tendestablish the trustworthiness of the

statement. Thus, the independent evidesarees a dual functioit.tends to make

the admission reliable, thus corroborating/hile also estaldhing independently

the other necessary elements of the offense.

348 U.S. at 93, 75 S.Ct. at 164, adopted by Oklahordanes v. Stateb55 P.2d 63, 68 (Ok.
1976). TheOpperstandard requires a confession acfualive some resemblance to the known
facts of the crime to show theéte confession isustworthy.

In Williamson v.State 812 P.2d 384 (Ok. 1991gert. deniegd112 S.Ct. 1592 (1992), the
Oklahoma Court of Criminal Appeals found that “factual errors and omissions” do not necessarily
render a confession unreliable. The OCCA recited the discrepancies in the Williamson confession as:

Specifically, these errors and omissions are that the decedent had a washcloth in her

mouth and not her panties, and that a lid to a catsup bottle and not a coke bottle was

discovered inside her rectum, and that no mention was made of the ligature, the writing

on the wall or the presence of another person.

Id. at 397. Relying on the languageOpperthat it was “sufficient ithe corroboradn supports

the essential facts admitted sufficiently to jusfjury inference of their truth,” the Oklahoma
Court of Criminal Appeals found that the essarfacts of the murder described by Williamson
were sufficiently consistent with the physialidence found at the crime scene, despite the
minor inconsistencies described abdde. quoting Opper348 U.S. at 93, 75 S.Ct. at 164.

Here, the chasm between Mr. Fontenatsfession and the known facts of the case are

hardly minor. The State alleged the kidnappimgs accomplished by force or fear, yet the
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witnesses seeing Mrs. Haraway leave the eaience store saw no weapon or any apparent
distress or signs of struggle. The prosecutiiaged the murder was committed by repeated
stabbing and by gunshot, yet they could offier independent evidence that a stabbing had
occurred and no evidence linking Mfontenot or his codefendaat a firearm. The confession
said Mrs. Haraway was stabbed; she had a bulletihdier skull. The coegsion is replete with
other factual errors, nttie least of which include Mr. Fontenot' s naming of Mr. Titsworth. The
police proved irrefutably Mr. itsworth had not been involved.

The other contradictions between the evigeand the confessioneathe location of the
body in another county rather tharmere Mr. Fontenot claimedhe evidence of death from a
gunshot wound, which the State even contenaasl post-mortem, while no evidence supported
Mr. Fontenot's claim of stabbing the victim; esidence of rape described by Mr. Fontenot; and
evidence that the body was not burned, which eantrary to MrFontenot's story.

The only "facts" in te confessions supportég independent evidee were those known
to the police and public before the confessions. Rdntenot correctly described using an older-
model pickup truck, which had been widely publicized as the perpetrator's vehicle. Mr. Fontenot
knew about how much money haeem taken from the convenience store in the alleged robbery,
an amount that was published within days Mrs. Haraway's disappearance. The blouse
description was given to police by Mr. Ward ttiey before Mr. Fontenatas interrogated, but
also had been given to investigg officers long before their inteiews with either Ward or Mr.
Fontenot. Even this description is disputedthy evidence subsequently discovered at the site
where Mrs. Haraway's remains were found.

As detailed in PetitionerResponse Brief, the following pmns of Mr. Fontenot's
confession and subsequent statements vaetadlly disproved, primarily by the State's own
evidence at trial.
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Mr. Fontenot's Statement Evidence
October 19, 1984 June 7-14, 1988

1. Mr. Fontenot knew Odell Titsworth and w 1. Mr. Fontenot had never seen Odell Titsworth

at a party with Titsworth and Tommy Ward ' until police brought Mr. Titsworth to his cell

the evening of April 28, 1984. (Ex.# 69 at 69( after the confession; MrFontenot could not
identify Mr. Titsworth in a photographic lineup
or in person. (N/T 6/13/1988 at 86-88).

2. Mr. Fontenot described Mr. Titsworth as 2. In April 1984, Odell fisworth had hair down
feet 10 to 11 inches tall, weighing around 14( to the middle of his waist, weighed 175 pounds,
150 pounds, with black hair just below his e and had very noticeable tattoos covering both
and having no tattoos or distinguishing ma harms from the wrists to the shoulders, inside
about him. Mr. Fontentt description of Mr. and out, on his back, his stomach, and up and
Titsworth was markedly incorrect. (Ex.# 69 down both legs. On April 28, 1984, his arm was
689). in a cast, having been broken by the Ada Police
Department on April 26, 1984. (P/H at 792-796,
795-97, 838);(N/T 6/13/198&t 81-82); (N/T
6/10/1988 at 184-85);(N/T 6/14/1988 at 88-89).

3. Odell Titsworth was a participant in robbir 3. The police eliminated Odell Titsworth from

kidnapping, raping andabbing Mrs. Haraway being in any way involve in the Mr. Haraway

The lock-blade knife and the pickup truck us case. Mr. Titsworth's truck was searched and no

in the commission of the crimes belonged to | evidence relating tehis case was found. The

Titsworth. (Ex.# 69 at 664, 676-678). State presented evidence to show that Mr. Ward
owned a lockblade Buck knife, but the actual
weapon was never recovered. (N/T 6/10/1988 at
23-24).

4. After the party, the trio "went out from nortt 4. Ada has two McAnally' s convenience stores,

town." (Ex.# 69 at 664). one north, and one ead\l/T 6/9/1988 at 91
Haraway disappeared from the McAnally's in
east Ada.
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5. Mr. Titsworth went into McAnally's and®- Eyewitnesses at the convenience store when

brought Mrs. Haraway out to the pickup trucirs- Haraway left sawnly one man with Mrs.

while Mr. Fontenot and Ward waited outside ariwayr/] and no (;Jthers Stan(?';g outside tlhe
. This man's description did not remotely

the gas pumps. Mr. Fontenot and Mr. Ward tiC i

into the truck after Mrs. Haraway was forced imatCh Odell Titsworth.N/T 6/9/1988 at 34-68).

(Ex.# 69 at 664)

6. Four people drove awag the pickup to the 6. Eyewitnesses at McAnally's saw only one

power plant (west of McAnally's). (Ex.# 69 atan with Mrs. Haraway, no other person around

664-665) or near the pickup ando other person in the
store. Mary Scrogginseported seeing a gray
pickup with three persona it speeding toward
the power plant on nightf Mrs. Haraway's
disappearance, but couidentify any of them.
(N/T 6/9/1988 at 80).

7. It was "almost dark" twenty minutes 7. Mr. Whechel testified it was dark when he
after the rapes began. (Ex.# 69 at 673). arrived at the McAnally's at 8:30 p.m. and saw
Mrs. Haraway leaving. (N/T 6/9/1988 at 64).

8. Mr. Titsworth stabbed Mrs. Haraway to deatB, There was no evidenaaf stabbing and no

stabbing her in the chest "[h]ard enough to getlication of nick marks or broken ribs that

the full blade in. (Ex.# 69 at 682). would signify a stabbingN/T 6/8/1988 at 134).
Further, the State's evidence showed the only
apparent cause of death was a gunshot wound
and Mr. Fontenot never mentioned a gun in his
confession or in subsequent statements.

9. Mrs. Haraway was placed in a rotted out ha®e The house located near the power station had

in the floor of a house behind the power plarigen completely torn down to its concrete

gasoline poured on hena the house set afirefoundation and burned by its owner in June of

(Ex.# 688). 1983, ten months before Mrs. Haraway
disappeared. There was no fire reported on the
owner's property on April 28, 1984. Mrs.
Haraway's remains were found in a brushy
countryside area nedberty, Oklahoma. Her
body had not been burned. (N/T 6/14/1988 at
136).
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On January 20, 1986, physical evidence wasaliered substantially disproving Mr.
Fontenot's confession. A farmer setting traparnGerty, Oklahoma, east of Ada in adjacent
Hughes County, found what appeatedbe a human skull. A subsequent search of the area
uncovered human remains that were identifiethase of Mrs. Haraway. The medical examiner
found no evidence indicating Mrs. Haraway had been stahinetca bullet hole wafound in the
back of the skull. Mr. Fontenot had never meméid the use of a firearm his confessions. The
body had not been burned. (N/T 6/13/1988 at 136).

The State contended the blouse descriptiothe confession was corroborated by the
evidence that Mrs. Haraway had such a blousktastimony describing her clothing before she
disappeared. But this "corroboration" must \iewed considering ésdence that police had
previously been given the degation of this blouse; the sugde® interrogation techniques used
with Mr. Ward and most likely with Mr. Fontenand the evidence of red and gold earrings
and the back of a red and white sint found near Mrs. Haraway's remains (State's Trial
Exhibits #s 19, 20, 22F)(emphasis added).

The State had no real theory of this case esrtainly no evidencantil obtaining the
confessions of Mr. Ward and Mfontenot. Rather than showing the reliability of Mr. Fontenot's
statement, the State's evidence showed its ubiléfaand untrustworthiness. Uncorroborated and
untrustworthy confessions are not competent evidédpper, 348 U.S. at 93, 75 S. Ct.

at 164.

%8 The testimony was that since the only remains of Mrs. Haraway were skeletonized, it would have been possible
for herto have been stabbed, and the bones not refl&td. Thornburgh v. Stat@l5 P.2d 186 (Ok. 1991)
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C. No Rational Trier of Fact Could Find Mr. Fontenot's Guilt Beyond a
Reasonable Doubt on the Evidence at Trial, evahthe Confessions Deemed
Properly Admitted

At the close of the State's case, Mr. Fantemoved for a directed verdict of acquittal
because of insufficient corroboration of the casfen and the failure of the State to prove each
element of the charged crimes beyond aaealkle doubt. The motion was overruled.(N/T
6/13/1988 at 127). The motion was renewed dfierdefense case and was overruled.( N/T
6/14/1988 at 11).

Outside of the false confession, no evidefioked Mr. Fontenot to Mrs. Haraway's
disappearance. At trial, not one witness iderdifiér. Fontenot as being at McAnally's on April
28, 1984. Although Ms. Wise and Mr. Moyer identifted co-defendant Mr. Ward, neither could
identify Mr. Fontenot as Mr. Ward's compam. Both saw a man in the courtroom at the
preliminary hearing who was more familiar to thasithat man than Mr. Fontenot. (N/T 6/8/1988
at 194-95, 197-99){{/T 6/9/1988 at 26).

Likewise, the police had no phyaievidence placing Mr. Foenot at McAnally's on April
28, 1984. Significantly, the crime scene at McAnalNy&nt unpreserved despthe presence of
an Ada police officer and detective shortly after Mrs. Haraway' s disappearance. (N/T 6/9/1988
at 92-93). Fingerprints from th@gnter, cash register and theggaloors of McAnally's, as well
as a still-burning cigarette (Mrs. Haraway did not smoke) were destroyed because the manager
wanted to clean up the store. (N/T 6/9/1988203). Police investigatesumerous individuals
who looked like the composites andesst 28 pickup trucks like thoseported seen at J.P. 's and
McAnally's in the six months between Mrs. Haey's disappearance and Mr. Fontenot's arrest,

but they found nothing. (N 6/14/1988 at 30-33).
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Likewise, there was no evidence of Mr. Fontenot in the area where Mrs. Haraway's
remains were found.
Detective Smith testified:

Q. .. .there is absolutely no physicaid®nce whatsoever to tell us what happened

at the scene, nothing, right? | mean, youtdat who did what, when and where

or anything. Is that correct?

A. Well, to me the strongest evidence is the confession.

Q. Okay. Fine. Okay. Other than the stagets of Karl Fontenot, okay, as to what
transpired at the scene, do yave any other physical evidence?

A. From the scene?

Q. Yes. And we - The Jury has alreadgs the remains of Donna Denice Haraway.
Okay. All right. But, at thescene, I'm talking about whwas said, what happened,
you have no other, you have no physical emik. All we have is, according to you,
Karl's statement. Right?

A. And the body.

(N/T 6/10/1988 at 106-107). Compare this w@BBI Agent Gary Roger's testimony at Mr.
Fontenot's first trial, before the body was found:
Q. Aside from these two statements [\Warand Fontenot's] do you have any proof,
separate from these statements, B@ina Denice Harawayas kidnapped, raped
or murdered? Aside from these statements?

A. We have proof that she has not beeensor heard from in a year and a half.

Q. All right. So, basically if we say -- ¥e take the statements aside, the only thing
you can prove is Donna Haraway is gone?

A. That's correct.
(J/T 86-769 Tr. 2048-85).

Federal constitutional law requires as a mattetuaf process that any criminal conviction
stand only upon proof beyond a reasonable doubt aach and every esg@l element of the

crime or crimes charged. U.S. Const. Amend XI&¢kson v. Virginia443 U.S. 307, 99 S.Ct.
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2781 (1979)in re Winship 397 U.S. 358, 90 S.Ct. 1068 (1978peculation and guesswork are
fundamentally antagonistic to the constitutioreuirement of proof beyond a reasonable doubt,
and a conviction cannot stand where the ewideastablishes no more than speculation or
suspicion.Hager v. State612 P.2d 1369 (Ok. 1980). Yet, the mere issuance of an instruction
charging the jury with its duty to find proteyond a reasonable doubt is not enough. As the
United States Supreme Court statedaonkson v. Virginia443 U.S. at 316-17, 99 S.Ct. at 2788:

TheWinshipdoctrine requires more than simply a trial ritual. A doctrine establishing

so fundamental a substantive constitutiosi@ndard must alsoequire that the

factfinder will rationally apply that standard to the facts in evidence. A 'reasonable

doubt," at a minimum, is one based upeason.' Yet a properly instructed jury may
occasionally convict even when it can b&lghat no rational trieof fact could find

guilt beyond a reasonable doubt, . . ..

The U.S. and Oklahoma Constitution’s guaranteertbgerson shall be deprived of liberty
or life without due process of the law, encosgiag the right to be ée from convictions except
upon proof beyond a reasonable doubt of guilt. temnth Amendment; Q& Const. Art.ll, 87;
Young v. State89 OK. 395, 208 P.2d 1141 (1949). The fedamndlstate constitutions are in accord
on the requirement of proof yend a reasonable doubt and on the test to be applied when
examining the record for absence or existencsuch proof. The test for determining whether
proof is sufficient to support aigrinal conviction is whether, in the light most favorable to the
State, a rational trier of facbald find guilt beyond a reasonable doulsickson v. Virginia, supra
Spuehler v. Statg09 P.2d 202 (Ok. 1985).

In the light most favorable to the States #vidence at trial established beyond a reasonable
doubt that Mrs. Haraway disappeared onil&2#$, 1984, and was found dead on January 20, 1986.
Beyond these basic facts, the evidence introducedtablish the cause déath, criminal agency

and the identity of the peys responsible for her death svaunreliable, contradictory,

uncorroborated, or simply nonexistent. None & dyewitnesses identifiddr. Fontenot as the
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man who left the store with Mrs. Haraway, andytlsaw only one man with her in the truck as
they left. None of the physical evidenceclirding the body, linked Mr. Fontenot to Mrs.
Haraway's disappearance or de#®hbest, the evidence estabkxl Mrs. Haraway died from a
gunshot wound to the head or was struck byray bullet after she digflom unknown causes. In
either case, there was no independent evidésmding to suggest she was raped, stabbed or
burned, or ever taken to any locatiohatthan where her remains were found.

No rational juror who was able to set aside titagedy of Mrs. Haweay's death could find
beyond a reasonable doubt that Mr. Fontenot shbelconvicted on his own words. Given the
uncontroverted evidence of MFontenot's mental and psychological impairments, the material
discrepancies between the physieaidence and the story Mroftenot told the police; the
absence of evidence to corroborate his versiagh@ivents; and the circumstances surrounding

his coerced confession, no reasonablerjwauld have convicted Mr. Fontenot.

IX. THE STATE'S INJECTION OF | NADMISSIBLE HEARSAY FROM THE
EXTRAJUDICIAL CONFESSION OF MR. WARD IN MR. FONTENOT'S
TRIAL  VIOLATED HIS CONSTITUTIONAL RIGHT OF
CONFRONTATION
In its opinion reversing Mr.déntenot's previous convictiofw these crimes, the Oklahoma
Court of Criminal Appeals (OCCA) held it wasvesgsible error for the trial court to admit the
inculpatory statements of the norstié/ing co-defendant dhe joint trial ofMr. Fontenot and Mr.
Ward. Fontenot v. State742 P.2d 31, 32 (Ok. 1987). TheCOA found Mr. Fontenot's Sixth
Amendment right to confronthe witnesses against him was damaged beyond repair by the
admission of the non-testifyingp-defendant's statemeld. Further, the appellate court found that
Mr. Ward's statement "did not have sufficient indiof reliability as it relates to Mr. Fontenot to
overcome the presumption of unreliability to permit its direct admissionld... $ee also Lee v.

lllinois, 476 U.S. 530, 106 S.Ct. 2056 (1986).
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Yet, at retrial the State injected key porti@fishe codefendant's gajudicial statements
into the evidence presented aaltfor the purpose oforroborating Mr. Fontenot's confession.
The State then inferred and argued Mr. Fontermtilt from this inadmissible evidence. Mr.
Fontenot was not given the opportunity to confrMr. Ward to test the truthfulness of his
extrajudicial statements. The denial of the fundatal right of confsntation, the prejudicial
weight of the particular portions of the co-eeflant's statements used by the State, and the
weakness of the State's case without the impropgoboration of Mr. Fontenot's statement
require reversal of these convarts. U.S. Const., amends. VI akty/, Okla. Const., Art. I, 87,
Douglas v. Alabama380 U.S. 415, 420, 85 S.Ct. 1074, 1077 (1965).

The State did not introduce the entiretyMdf. Ward's statements, which includes Mr.
Ward’'s preliminary hearing testimony -- bufeoted cherry-picked inculpatory information
gathered from his statements. Most prejudisias the hearsay testimony of Detective Smith,
who stated that Mr. Ward's description dilause purportedly worn by Mrs. Haraway matched
the description given in Mr.datenot's confession, and pladb@ two together at the crime
scene. From Detective Smith and OSBI Agent GRogers, the jury leaed Mr. Ward confessed
and described details of the crimeaisimilar fashion to Mr. Fontenot.

Both Detective Smith and Agent Rogers wepecifically admonished not to repeat
anything told him by Mr. Fontenstco-defendant. (N/T 6/10/1988%8); (N/T 643/1988 at 19-
20). Nonetheless, Detective Smittade the following statements:

Q. [Defense Counsel] You had asteiption of tle blouse prioto interviewing Karl
Fontenot?

A. [Smith] From Tommy Ward.
(N/T 6/10/1988 at 116fjemphasis added). Defense counsdl bt invite the reference to Mr.

Ward, but asked a question to which an answietyes” or "no" was necessary. The cross-
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examination was not to establish from whomdaéve Smith learned the blouse description, but
that he had been given a similslouse description by Richard Holktwithin days of Mrs.
Haraway's disappearance.

The importance - and prejudice - of Mr. Ward's extrajudicial statements
regarding the blouse was elicited byhe State on re-direct examination:

Q. And | believe you startedto testify it was more important for another reason
and that was because it mateed Tommy Ward's description.

A. Yes, it did. The two descriptions of the blouse were very close and that is what
made it importantlf one of them said, well, she cha light-colored blouse with
flowers on it and the other one had saidll vele had a striped blouse on, then the
importance of the blouseould not be an issudut, they both described the
blouse nearly identically, close enougthat you knew, or we would know that
they had seen it We didn't place the importance oruittil later, much later after
they were arrested, in fact.
Id. at 132 (emphasis adde@ther hearsay testimony improperlyadmitted told jurors Mr. Ward
confessed, implicated Mr. Fontenot, and gaveimilar details aboutthe crime as had Mr.
Fontenot. Detective Smith's additional referenes to the plurality of confessions and their

content inculpated Mr. Fontenot:

Q. What did Agent Rogers tell him exacty you tell him exady in order for him
[Fontenot] to stop denying that he was involved?

A. What he said was: “Karl, we hawdready talked to Tommy and we have a
confession from him.”

Q. Okay. And did you go on and tell himathwe knew that he was involved, we
wanted him to tell the trhtand give you a statement?

A. That is ... usually what we tgdeople that we are interrogating, yes.
Id. at 104; and

Q. [Butner] The pickup was in Ada amehs driven by Tommy Ward .... and Karl
Fontenot. You never saw that personally?

’Seesupraat 87-90 detailing the totality of Mr. Holkum's statements to Detective Smith and that the exculpatory
evidence was withheld from defense counsel.
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A. No, Tommy Ward said that.

Id. at 146; and
Q. [Butner]: Detective Smith, I'm not tatlg about the confegons. I'm asking you,
would, in fact, the ease with which ariee of clothing came off a body due to
animal activity, wouldn't thadtave some effect as to hdeng it lasted, if you know
or have an opinion?

A. Well, in the confessions they saidetlothes were takeoff and it was my
opinion that they weren't even on.

Id. at 153.

Agent Rogers, purportedly testifying about #etions taken as a result of Mr. Ward's
confession, injected information showing correasi with Mr. Fontenot's confession. After he
was admonished not to state anything toilch by Mr. Ward, (N/T6/13/1988 at 19-20), he
related that during hisoaiversation with Mr. Ward, Agent Ragehad directed Detective Baskin
to search a power plant located off Richardsoap west of Ada for Mrs. Haraway's remains.
Another call directed Detective Baskin tdbarned-out house and airth directed him even
further west from the power station to Sandy Creelocate "a concreteitron or bunker, ...
basically a large hole in the groutitat had concrete walls." (TAt 20-21). This testimony
assured jurors that Mr. Ward's statements tamated those of Mr. Foahot concerning crimes
at the power plant and attgts to dispose of the body.

The testimony of Detective Smith and AgeRogers about podns of Mr. Ward's
extrajudicial statements was hearsay and offesgatove the truth of the matter asserted, i.e.,
that the confessions of Mr. Fontenot and Mr.r@Veorroborated each other, and that the only
explanation for this was their guilt. The pegcstion succeeded in doing indirectly what the
OCCA had rule it could not do doty - using Mr. Ward's confession to inculpate Mr. Fontenot

in this crime.
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It is well settled that the hesay rule does not preclude tasiny to show that a statement
was made or that certain actions resuftedh a conversation with a third pers@reer v. State
763 P.2d 106 (Ok. 1988yhompson v. Stat&05 P.2d 188 (Ok. 1985Kodwin v.

State 625 P.2d 1262 (Ok. 198 Garcia v. State639 P.2d 88 (Ok. 1981punagan v. State’34

P.2d 291 (Ok. 1987). However, iWashington v. Stat®&68 P.2d 301 (Ok. 1977), the Oklahoma
Court of Criminal Appeals helidhat the State cannot circumvené hearsay rule and effectively
place into evidence the inculpatory substancecofwersation with a third party through the ruse

of relating the information in terms of thetions resulting from the conversationWashington,

suprg 568 P.2d at 311 a police officer had spoken with a young boy who was a witness to a
crime. The police officer tesifd that after his conversatiamith the boy, he directed his
investigation at the defendant. The Qidana Court of Criminal Appeals stated:

The recitation of the preceding cases makapparent that it is permissible for an

officer to testify that he received information from a third party which led to the

defendant's arrest; provided, however, thatinformation received shows thatthe
arrest was for a crime other than the oharged or provided that the information
received was just a description of the ¢niah and not an extrajudicial identification

of the defendant as the pemagor of the crime charged.

Id. In Washingtonhad the officer repeated the boy's statement that the defendant had committed
the crime, this would have been inadsible hearsay. The court found evidence is

no less inadmissible hearsay when the jury idereware of the substance of the third-party
statement through indirect testimony.

The same is true here. The prosecution elicgufficient testimony to tie together the
statements of Mr. Fontenot ahtt. Ward as if they containetie same inculpatory information,
i.e., that Mr. Ward, too, claimed Mr. Fontensas guilty of the offerss charged. Detective

Smith's testimony that Mr. Ward had given asd#tion of the blousévery close" to Mr.

Fontenot's was a clear signal to the jury tkMat Ward's confession corroborated that of Mr.
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Fontenot and inculpated Mr.oRtenot. (N/T 6/10/1988 at 132The prosecution drew direct
inferences of Mr. Fontenot's guilt throutihis testimony. Detective Smith testified:
The two descriptions of éhblouse were very closen that is what made it
important. If one of them said, well, shedrelight-colored blouse with flowers on
it and the other one had said, well, sheé aatriped blouse on, then the importance
of the blouse would not be an issue. Bogy both described the blouse nearly
identically, close enough tht you knew, or we would know that they had seen
it.
(N/T 6/10/1988 at 132) (emphasadded). Prosecutor Ross @nted in closing argument:
Mr. Butner, Mr. Smith, Mr. Rogers, Mr. Gridnésic), have all aged that it would
be impossible for someone to make up that description of the blouse. Doubly
impossible for two, and that leaves us witlyame alternative, and that is that this
Defendant was there, jugte he confessed he was.
(N/T 6/14/1988 at 79).
Significantly, had the prosecution presented Ward as a witness to testify concerning
his statements and had Mr. Fontenot been afforded his constitutionally guaranteed right of
confrontation, this evidence could have been tested. After Mr. Folsteooviction, Mr. Ward

was tried again for the same crimes and testified. His testimony revealed the following:

Q. Did anybody tell you what the Haraway girl was suppasdx wearing when
she disappeared?

A. Yes, sir. Dennis Smith did.
Q. What did he tell you?

A. Well, they told me that she either had a white blouse with blue roses on it or a
red and white striped shirt.

Q. And did he tell you whiclone to select or to —

A. No.

Q. -- put in your statement?

A. No, | just took a guess. And at that time, wheuessed, saying the white shirt

with blue roses, he kept on tryimg- which | thought that he was trying to get me
to change my mind and say a white shirthwied stripes -- a white -- yea, a white
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shirt with red stripes on it.

Q. What did you think would happen whereyhchecked this all out and found out
the things you were telling them weren't true?

A. Like | said before| thought that they would rume out for lying to them.
(Ward-90-17 Tr. at 139-140).

The introduction of portions of Mr. Ward'sagtments circumvented the Court's ruling in
Fontenot v. State742 P.2d 31, 32 (Ok. 1987), where the Oklahoma Court of Criminal Appeals
found the introduction of Mr. Wardsonfession violated Mr. Fomet's constitutional right to
confront his accusers. Had Mr. Ward testifedabut his confession, Mr. Fontenot could have
cross-examined him about his repudiations of statement. He could have cross examined him
on the preliminary hearing testimony he had giegculpating Mr. Fontenot. The State used the
most damning portions of Mr. Wasdconfession to show similaes to Mr. Fontenot's statement
and convince the jury to reach the conclusion both were guilty.

Before Detective Smith's testimony, defenseunsel objected tany reference to
statements made by Mr. Ward and Detective Bniblice were warned by the trial court not to
repeat anything they had hedrdm Mr. Ward. (N/T 6/10/1988 &2). Before cross-examination,
defense counsel requested Detective Smith be admonishedldgati®4-95. The same was done
with Agent Rogers. (N/T 6/13/1988 at 19-20). the&se admonitions repeatedly were ignored,
additional objections would have exacerbateddi&mmage by calling attention to the prejudicial
hearsay. Defense counsel was left in the unten@dsition of focusing the jury's attention on the
issue of the matching descriptions by objegtiAlthough generally a contemporaneous objection
IS necessary to preserve errb2, O.S. 1981, §2104(A)(l), the Exadce Code provides for review
of "plain errors affecting substantial rightshen no objection is made. 12 O.S. 1991, §2104(D).

Defense counsel did everything ¢®uld reasonably do to prevehe errors from occurring ahead
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of time, and all attorneys, relevant witnessas]l the trial court werelearly on notice of his
objections to any testimony relagj to the substance of Mr. W& extrajudicial statements.

Mr. Fontenot's objections tthe admission of Ward's statements and the admonitions
specifically warning witnesses notrglate Mr. Ward's statementseperved this error. The denial
of Mr. Fontenot's constitutionalgiit of confrontation was "plaiarror" and affected "substantial
rights,” and thus is subjett review. 12 O.S., 1991, §2104(McCall
v. State 539 P.2d 418 (Ok. 1975). As the Unitehtes Supreme Court has said:

This case cannot be characterized as orerevthe prejudice in the denial of the

right of cross-examination constituted areneninor lapse. The alleged statements

[extrajudicial confession of separatéled, nontestifying accontipe] clearly bore

on a fundamental part of thea®'s case against petitioner.

Douglas v. Alabama380 U.S. 415, 420 (1965)

The denial of Mr. Fontenot's constitutional right of confrontation was fundamental error
leading to conviction andot subject to waiverAke v. Oklahoma470 U.S. 68, 74-75 (1985).
The prejudice of ignoring theppellate court’s holding iRontenot v. Stater42 P.2d 31, 32 (Ok.
1987), is that the only arguable evidence of gndependent of Mr. Fontenot's confession was
the blouse description. Absent Mr. Ward's Itestimony, this "evidence" was already greatly
weakened by the fact that no such blouse mateaal found with the remains; that the police
insisted on denying they had been given allamblouse descriptionohg in advance of the
confessions despite the fact tredgarly had; and that different shirt found with the remains in
fact matched the earrings Mrs. Haraway woreesEhproblematic facts demonstrate why it was
so important for the State to inject Mr. Warebdrajudicial statements concerning the blouse as
"corroboration” at evergpportunity, as well as the impact M¥ard's statements must have had

on the jury. The "corroborative" value of Wardtatements and the impact they must have had

on Mr. Fontenot's jury would haveeen greatly diminished, ot destroyed, by Mr. Ward's live
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testimony - which we now know would have mlited the veracity ohis description and
explained how he came to give that dedmip Mr. Ward's explarteon at his retrial was
consistent with statements he made to higradip long in advance of the discovery of Mrs.
Haraway's remains and consistent with the extstef a red and whitergied shirt having been
found with her remains, while no evidence of the described blouse was found. Mr. Ward
ultimately received a life sentence wHille. Fontenot was sentenced to dé4tin convictions of

the same crimes.

X. MR. FONTENOT'S FOURTEENTH AMENDMENT DUE PROCESS
RIGHT WAS VIOALTED DUE TO TH E POLICE MISCONDUCT THAT
PERMEATED THE INVESTIGATION INTO MRS. HARAWAY'S
DISAPPERANCE

a. The Ada Police Department's Complete Lack of Training to Handle
Major Crimes Resulted in an Incompetent Police Investigation.

The Ada Police Department (APD) is the st@e enforcement agency responsible for
investigating crimes in the City of Ada. Asich, officers are requileto be trained on the
preservation of evidence, witness interviewirgport drafting and othenvestigative procedures
to ensure the proper handling @fminal activity within their juisdiction. Because they are the

only agency investigating majoricres in Ada, their failure to follow proper protocol resulted in

the ineffective evaluation andlxtion of evidence. At thertie of Mrs. Haraway’s abduction
and through the investigation of her case, AlRD lacked the requisite training to properly

secure potential evidence and evalubhteevidence collected in the case.

The only substantial training in investigative techniques by the lead APD detective,

Dennis Smith, was inadequate on-the-job training. Detective Smith testified police officers were

8 Mr. Fontenot’s death sentence was overturned on his seaectiafipeal. He was later resentenced to life imprisonment
without the possibility of parole.
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“intuitively investigators” and got investigagvexperience through investigating traffic stops
and domestic abuse cases, (Dkt.# 123, Ex.# 33),dt2), and that personally, he “received on-
the-job training, which was probably the moshéigcial.” (Dkt.# 123, Ex.# 53, at 12). Prior to
Mrs. Haraway’s abduction, Detective Smithdhanly been involved with two homicide
investigations in his numeus years on the police fordel. at 126. One of them remained
unsolved during the investitjon of the Haraway case.

OSBI's involvement in the Haraway case caomy at the request of the local police
agency, APD. (Dkt.# 123, Ex.# 43, prosecutopales 3). While OSBI's documentation of the
investigation does show mortkorough reporting than the APDRhere are still questions
concerning the Haraway investigation that remain unclear. It is evident both agencies received
numerous witness reports in close proximitythe crime providing information of alternate
suspects and former boyfriends who many Haae a hand in Mrs. Haraway’s disappearance.
APD’s and OSBI's inability to pursue suchatis, vet the information, and make reasonable

investigative decisions is clear from thetions of both agencies in this case.

b. The Ada Police Department’s PrimaryFunction Was To Investigate The
Disappearance of Denice Haraway and They Failed That Role Because
They Did Not Collect Information from Readily Available Witnesses

Starting from the first call to emergency sees, the police failed to properly preserve

the crime scene, evaluate evidence, and follow trgegs/e leads. When law enforcement fails in this
endeavor, it places the district attey in a precarious position efaluating evidence without a full
understanding of crucidhcts of the crimeSee Brady v. Dill187 F.3d 104, 114 {(Cir. 1999) (A
valuable role and standard politection is to provide informatioto the prosecutor and the courts).

Detectives in this case failed to properly preseevidence creating a ripple effect limiting the

%9 The second homicide investigation involved Debbie @arteurder which occurred in 1983. Ronald Williamson
and Dennis Fritz were convicted of that murder, then later exonerated.
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investigative avenues detectivesitd consider and develop further.

The Court has admonished police behavior that relies on flimsy information. When
witnesses are readily aNable for interviews, physical &ence is available, and medical
diagnosis is forthcoming, ydhe police do not conduct appraie interviews, inspect the
evidence for signs of the crime, or wait for preliminary reports from the medical technician, the
Tenth Circuit Court of Appeals has concludkd police failed to condt an investigationSee
Cortez v. McCauley478 F.3d 1108, 1117-18 (10th Cir. 2007).

The investigation of reported crime istbtatutory and jurisdictional province of
various local, state, and federal lawfa@nement agencies (Sullivan, 1977). The
specific agencies responding to a crimioamplaint, and ultimately in charge,
depend on which laws have been repbtie@ be broken and where. Whichever
agency takes charge of a criminal complaint, they have the legal authority to
respond to the scene, interview withesses suspects, collect evidence, and make
arrests.

Any responding law enforcement agency dlae a professional duty of care. This
refers to the professional and legal oliigga to be competent custodians of any
victims that are encountered; any crimimaestigations that are initiated; any
evidence that supports or refutes allegadi of criminal activity against accused
suspects; and any suspects that thiey ilato custody (seBopp and Schultz, 1972;
Gross, 1924; Hansen and Culley, 19K3ppeler, 2006; SATF, 2009; and Savino
and Turvey, 2011). Very often this duty adre is a matter of explicit statute and
agency policy, wherein law enforcement offis are not allowed to turn a blind eye
to crime and must respond to protect Afed property. Very often it is also made
part of the formal oath they take whenngesworn in. If an agency, or its officers
and investigators, do not hold or perceaeprofessional duty of care to their
community, then they are nfit to serve it (Gross1924); let alone respond to
criminal complaints and assume the respuliges associatedavith the collection
and testing of physical evidence.

The primary responsibilities of law emé@ment, when responding to a criminal
complaint, include (adapted from basic criminal investigation and crime scene
processing guidelines found in Gro$924; O'Connell and Soderman, 1936; Rau,
2000; Snyder, 1944; Wade, 19%91d Weston and Wells, 1974):

i. Protect themselves; call for back-up when needed.
ii. Establish who is involved.
iii. Ensure that everyone involved is safe.
Iv. Get medical assistance for those that need it.
v. Determine what happened.
vi. Establish who made the complaint and what it is about.
vii. Identify any witnesses.
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viii. Seek out, identify, collect, argrotect any physical evidence.
iX. Ensure the objective forensic exaation of all relevant evidence.
x.  Determine whether or not a crime has taken place.

xi.  ldentify any legitimate criminal suspects.
xii.  Establish whether probable cause exists for an arrest.
xiii.  Arrest any criminal perpetrators.

These tactical issues also reflect ahicatl responsibility. nvestigators may not
assume what happened based on the statements of one party. They may not assume
that any crime has actually occurred until the facts have been established by a
thorough investigation. They must be sufitily educated to understand what the
elements of each crime are and what prabablse is. They must also impartially

place the cuffs on anyone they determine has broken the law. For example, as
explained in Bryden and Lengnick (1997; pp. 1230- 1231):

As with all crimes, the police dale whether a reported rape
actually occurred, and attempt to determine who committed it. If
they want the case @o forward, they "found" the complaint and
transmit the file to the prosecutor's office ... The police must
investigate, a task that cannot easily be combined with offering the
emotional support that the victim needs. The detective presumably
wishes to avoid an injustice @ wrongly accused individual. In
addition, for reasons of professionaida; he does his best toavoid
looking naive by falling for a story that turns out to be false.

Meeting these responsibilities is bastomplished with a thorough, diligent, and
comprehensive investigation. By compreheasvestigation, the examiner means

a detailed review of the complainant ahdir statements; the careful consideration

of witness and suspect statements; aeddihgent collection and examination of

any physical evidence. All of this mu$te attended prior to making final
determinations regarding whether a crime has been committed and whether
probable cause exists to@st any suspects. See getlg Bopp and Schultz (1972);
Gross (1924); Kappeler (2006); Leonard (1969); O'Connell and Soderman (1936);
Sullivan (1977); Savino and Twey (20 11 ); and Weston and

Wells (1974).

(Dkt.# 123, Ex.# 20, at 2-3). The investigati@mnducted by the APD and OSBI failed to follow
even the basic duty of care owed in the pima@rance and murder of Mrs. Haraway. Such
disregard at the beginning ofetlinvestigation allowed valuable information to be destroyed or
completely ignored, including potentialxculpatory evidence for Mr. Fontenot.

When Mr. Whelchel contacted APD at appmately 8:50 p.mon April 28th, 1984, Ada

Police Officer Harvey Philips responded first shortly followed by Detective Baskins.(N/T
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6/9/1988 at 86, 91). Upon Officer Phili@rrival, he neglected toode the store to preserve the
scene, “because there were several peoplentdwatalready been ithe store and | don't know
how many had been there before they got thédedt 93. When Detective Baskins arrived, he
observed “there was Sergeant Phillips, who wasstrgeant on duty at the time. He was there,
the manager of the store was there, and there were a couple of other people there, there was a
lady there and some childrenN/T 6/10/1988 at 156). Clearly,atcrime scene had not been
secured for the police to properly evaluate the evidence.

Both officers acknowledge that a cigarettehia ashtray, a beer dne counter, and Mrs.
Haraway'’s purse were not properly preserved as evidehg€l/T at 1239-1240, 1422-23, 1439,
1441, 1447-48). This allowed for evidence to behandled, misplaced, or destroyed entirely.
Consequently, valuable information that could hieketo the actual perpetrator was lost forever.
(N/T 6/9/1988 at 87-93, 102-103N/T 6/10/1988 at 155-157).

The failure to preserve this evidence depritlegldefense of viablevidence, but equally

important, it limited what evidence the police pessed to determine what happened to Mrs.

Haraway. J.D. Watts, the store clerk who was oy gtibr to Mrs. Haraway’s shift returned to
the store at the behest of Mr. Atkeson, therestmanager. When he arrived, he noted the
following:

When | arrived at McAnally's later thaight | recall seeinga lot of police, more
than | could count. | recall seeing Ada police, Pontotoc County Sheriff's
Deputies and Oklahoma Highway Patrolmaninside the store, | recall seeing
police officers standing at the courgr and looking at the register tape. |
remember hearing one of those officers saying that the last purchase made on
the register tape was a tallboy can of beer.

(Dkt.# 123, Ex.# 15).dmphasis addgdNot only did the APD not properly secure the scene, their

%0As a continuing pattern of non-disclosure, the APD never turned over or made tkmoligt of people who were
in McAnally’s that evening, what they witssed, or if they ab saw a grey truck.
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allowance of numerous other officers insidest@e demonstrates a blatant disregard for proper
police procedure. Further, the failure for all of these officers to document their involvement in the
investigation continues to showalure to properly record the investigation and those taking part
in it.

Detective Baskins collected the McAnally'sgister tape while at the store, receiving
telephone calls from customers that very evemitsgpresented earlie@fficer Richard Holkum,
John McKinnis, Gary Haney and Guy Keys all pd®d information crucial to the investigation
of Mrs. Haraway’s abduction, but were disregardehese witnesses expiaeeing a pickup truck
believed possibly to be involvedthe scene thirty minutes befdvlrs. Haraway’s disappearance.
(Dkt.# 123, Ex.#s 5, 6). Mr. McKinnigrovided evidence showingnaan in the store behind the
counter with Mrs. Haraway. (Dkt.# 123, Ex.# 5).wver, not only did the APD and OSBI never
document their interviews, they never followedarpthese leads. Police found no signs of forced
entry, a physical confrontatioor any obvious signs of viehce. (J/T at 1087-1088, 115-116-,
1135, 1139, 1143). With no indication wblence, the possibility that Mrs. Haraway may have
been familiar with her abductor was cleadypossibility based nabnly on Mr. McKinnis’
interview, but also the harasgitelephone calls made repeatediyirs. Haraway while she was
on duty. This was all evidence the police receimgtheir own request. They sought out withesses
who made purchases in the stathose witnesses responded. Thsked family members about
anything odd involving Mrs. Harawathey gave numerous reportshafrassing behavior from an
unknown assailant. Either thegatls were blatantly ignored by APD and OSBI whose duty it was
to accurately investigate the casethey lacked traing, which created anaiility to recognize
the obvious evidentiary value of that evidence afélier the excuse, the failings of the Ada Police
Department and the OSBI to collect, presemé avaluate the evidencgnerated in the hours
following Mrs. Haraway'’s disappearangelated Mr. Fontenot’s right ta fair trial with a reliable
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result.

The Ada Police Department investigators &g blind eye to nmy important pieces of
evidence, relying instead on withesatements that fit their theory of the case while disregarding
much stronger evidence of altata suspects. This csed the police department to only look at
limited facts and witness statenteras opposed to getting all the facts and statements from
witnesses and letting that defitiee scope of the investigatiofiA]n officer may not choose to
ignore information that has been offered to him or her...Nor may the officer conduct an
investigation in a biased fashion or ¢leot to obtain easilgiscoverable facts.Kingsland v.

City of Miamj 369 F.3d 1210, 1219 (11th Cir. 2004). This reliance on limited information is the
type of investigation which reselll in a misguided investigatioBee generally Kyles v. Whitley

514 U.S. at 445.

C. Police Misconduct Involving Witness Inteviews Resulted in Descriptions
of the Suspects That Have No Rekkance to The Disappearance of Mrs.
Haraway

The police created a profile of two sesgs within four hours of Ms. Haraway’s
disappearance without a properkation of the fastin the case. (Dkt.# 123, Ex.# 41). The
police then focused on Karen Wise’s descripbbiwo men, even thougéhe was not present at
McAnally’'s. Ms. Wise worked at J.P.’s,nather convenience store down the road from
McAnally’s, and did notice four patrons th&atening who made her feel uncomfortabl/T 6/

8/1988 at 163); (Dkt.# 123, Ex.# 13). Howevemattime during the evening of April 28, 1984,

did Ms. Wise visit McAnally’s where Ms. Haraywavorked. It is unclear how the police learned

of the four men in J.P.’s or why they focdsen Ms. Wise’s account as the basis of the two
suspects, that later became two composites, WiseWise saw four men in her store that night.

Id. Ms. Wise admitted police pressure caused her to change her account to conform with evidence

with no connection to the crimkl.
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This pattern of pressuring witnesses tong® their statements to match the police’s
hypothesis was a common theme and caused trutduiiation to get lost in the process. James
Moyer, the sole eyewitness placing Mr. FonteinavcAnally’s, recounted his attempts to alert
the State of his uncertainty ofshidentification only to be toltle too was incorrect. (Dkt.# 123,
Ex. 14). Stacey Shelton wentDetective Baskins to explain hasthhe knew about the party held
at Gordon Calhoun’s apartment was correct beealhe was there. (Ward Vol. 10 p. 93-195);
(Dkt.# 123, Ex. #12). Instead of investigating her account, she was disregarded as a complication
to the State’s caséd. Such improper handling of witnessesludes Mr. Fontenot himself, who
gave a false confession after lgeiold not only that his alibivas wrong, but that Mr. Ward had
implicated him in the crime with Odell Titswth. Such action by the police handling this case
demonstrates a disregard not only for the propeeldpment of factual information in a criminal

investigation, but a blataabuse of power for thosetwesses who do voice concerns.

d. Law Enforcement Failed to Investigate Leads from other Jurisdictions

Throughout the investigation into Mrs. Havay’'s disappearance, both the Ada Police
Department and the OSBI interviewed numerous gemggdarding alternate spects, potential leads,
and other vital information related to the cakintaining proper documentation of these various
contacts and their substantive interviews wasmatant to discern what happened. However, the report
writing and records keeping by both the OSBI &RD was flawed throughout the investigation of
this case. Contained within OSBI reports are numerous leads for alternate suspects fitting the composite
sketch description with little to no documeida as to what happened these potential leadl is
unclear why certain suspeetsre or were not interviewed, or wayerson was eliminated as a suspect.

For example, agents interviewed Jerry Eastseveral of his familjnembers to ascertain

whether he was in Ada arounctthme of Mrs. Haraway’s dippearance. (Dkt.# 123, Ex.# 29, at
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1104-1106). The report states Mr. East was arrdstdalirglary in Ada in May 1983 and was on
probation at the time Mr Haraway disappeardd. When asked his whereabouts on April 28th,
he claimed he was with his sister and her family at the ldk€he Agent’s notes on the interview
states, “EAST is very poor memembering times and dates. EA®#tches the description of the
number two suspect in the Harandisappearance being fair conyse [sic] with blond hair and
green eyes. EAST also has aaimmount of acne around his face.
However, EAST’s hair is cut, left long in the baaokd the front in the middle of the ear. Itis light
blond in color.”ld. OSBI continued to investige Mr. East as a potertguspect before dropping
the investigation for no clear reason providedny geports. This pattern continues for numerous
other potential suspects.

Police from Beaumont, Texas, contactbé OSBI concerning three Caucasian men
arrested for attempting to steal a woman’s ptn@a her car and then attempting to run over the

owners when they were caught.

On June 29, 1984, Detective Barrow, Baaunt Police Department . . . advised
Deputy Insp., Roberts his departmend haking into custody on June 28, 1984 at
1935 hours a while male who resembled onthefsuspects in the composite. The
suspect and the two other iniuals attempted to steal a purse from a car, but the
owners caught the subjects. Subjects then attempted to run over the owners. The
subjects were in a ‘70’s blue Chevrgbatkup with primer spots, bearing Oklahoma
License ATF1975, which was impounded by Beaumount P.D. Before Det. Barrow
could check the pick-up for evidence thiek-up and subjectwere released.

(Dkt.# 123, Ex.# 44, OSBI 0125). The full names anslaf birth were provided for all three
suspects: Denver Russell Davis, Daryl R&tiRobins, and Christopher Lynn Hammod#.
Photographs of these three men were providetaieth their criminal histories which included

robbery, burglary, larceny, dangerous drugs, and ass@#t.# 123, Ex.# 29, p. 1149-1160).

1 The photographs of these three suspects were disclosed in the January 2014 discovery dusilegpibet-st
conviction for the first time.
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For all the vital information provided by éhBeaumont Police Department on these three
criminals who fit not onlythe description, kua truck strikingly similato the one seen by the
only eyewitnessesnothing was done by either OSBI tire APD to follow-up on this lead.
These men obviously had ties to Oklahgmealuding working within the statéDkt.# 123, Ex.#s
33 & 44, OSBI 0125). It would have been relative§sy to track the license number to find out
whether these men, or one of them, was wewlin Mrs. Haraway's disappearance. Yet
inexplicably, no further investigation is showntasvhat transpired with this information.

Further, OSBI received information regarding two men arrested in Tulsa for attempting to
rob and kidnap a female conveniemstere clerk in a vergimilar manner to #ndescription in the
Haraway case. Not only wereede two men arrested in Augu®9©84, three months after Mrs.

Haraway'’s disappearance, bueyralso matched the compositescription used by police.

During the early morning hours of August 9, 1984, ORVEL REEVES drove a
silver, 1984 Datsun passenger car to al€ifK” Convenience Store in Tulsa.
DENNIS REEVES entered the store, robltkd female clerk at knife point and
then abducted the clerk from the stokeTulsa Police Department Patrolman was
sitting across the street from the starel saw DENNIS REEVES walk out of the
store arm and arm with the female &leThe patrolman became suspicious and
followed the car a short dastce, then stopped it. Astpatrolman was approaching

the car, the female convenience store clezki@dl the patrolman the fact that she

had been robbed and abducted. Patrolman then took DENNIS and ORVEL
REEVES into custody.

(Dkt.# 123, Ex.# 29, at 1111). Tulsa County prosecuted and convicted both men for these events
resulting in fifteen-year prison sentences. (Dkt.# EX3# 30). Because they remained in custody, OSBI
Agent Gary Rogers, or APD Detective Dennis Snathyld have interviewed #se men given that the

facts of this robbery/kidnapping mor those described in Mrs. Haraway’s case. However, no further

follow-up, witness interviews, or police reports paed demonstrate whethanyone developed such

2David Timmons described the primered truck he saw as blue in color. (Dkt.# 123, Ex.# 403588

183



a critical lead in this investigation. These threamegles are not anomalies but a consistent pattern of a
lax and incompetent investigatioratirepeatedly ignored assistancevaffious jurisdictions. The OSBI
reports disclosed pursuant to the OCCA’s orded ¢hose recently released continue to provide
additional alternate suspects and viable leadsitbia dropped by law enforcement. Given the singular
role that law enforcement plays in investigating criminal activity, the failure of those leading the
investigation into what happenéa Denice Haraway utterly failed ifeir obligation and resulted in
numerous alternate suspects being ignored in favor of “suspects” who not only had alibis, but no motive

for these crimes.

€. Law Enforcement Failed to Properly Preserve Evidence Connected with
The Crime After Mrs. Haraway’s Remains Were Found

Given that law enforcement are the only agesi¢that may collegthysical evidence, the
proper storage and catalogingtioat evidence is paramount. Wever, the OSBI and APD failed
to conduct a proper search of the Gerty eristene where Denice Haraway’'s remains were
discovered. Allen Tatum found thiewl while laying traps on hiproperty.( N/T 6/08/1988 at 37-
38). He then contacted the police who begancbéay for other bones over the course of a few
days. (N/T 06/08/1988 at 40-44). However, the deaonducted by several OSBI agents did not
provide a comprehensive list of what bones wetand, the exact location of those bones, what
other items may have been found with the boneslee area description of where the bones were
uncovered. (Dkt.# 123, Ex.# 44, OSBI 01@%01, 0203-0204, 0211-0212); (Dkt.# 123, Ex.# 29
at 0932-0933, 0936- 0951, 1124-1145).

The investigative and forensic efforts of law enforcement at the location where

Haraway's remains were found (West oft@eoff a county road; Monday, January

20th, 1986) were inadequate rising to theslef abandonmenthis prevented the

recognition, preservation, collection, anditeg specific items oévidence, as well

as an untold volume of evidence that wbbhve been missed. This is based on at
least the following facts and evidence:
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A. The First Officer on site dinot secure crime scene or provide for scene integrity

in any reasonable or effective fashion. Tikistandard practice even when remains
have been in place for extended periods of time, to prevent further evidence loss,
damage, or obliteration {@um and Turvey, 2011 ).

* No security tape deployed.
* No security log kept repersonnel/witnesses/ patrons entering and exiting
the scene.

B. It is unclear from the record whether scene was "processed” on 1120/86 or
1121186

C. Scene photos lacked sufficient quantguality, context and measurements.

D. Some bones appeared to be improperly piled together for photos, and were then
packaged together in a sack.

E. There is no written investigative or foi®@c report on who found what or where
at the scene.

F. There is no scene diagram.

G. There was no directed aleliberate forensic excavation for other evidence
concealed by brush or beneath soill.

H. According to a supplemental MEs report, some victim bones and a watch were
found in a rat's nest by a farmer some&®@ay from the original site on 1-30-96.
There is no evidence that the watch ypodier a clear chain estody or submitted

for forensic analysis (e.g.nigerprinting; now DNA testing).

|. Additionally, there is ncevidence that anyone in taority investigated or
confirmed whether the watch or the mags found with thes remains actually
belonged to the victim.

J. The ME's office was not notified; bone®re therefore removed without proper
legal authority by the police, the 8Band the Sheriff's Department.

K. The scene was vacated and left unssdibefore investigators returned on
1/24/86: the OSBI, the proseou, the sheriff and the ME went out there and found
more bones.

L. In late February of 1986, law enforcement investigators returned to search this
scene with both ECU college studentsl afctim family meanbers. Either group
being involved with formal search effodsthis scene is highly inappropriate.

M. There were, in effect, multiple searches on multiples dates by multiples agencies
with no reports of searchiagty or chain of custody igarding evidence collected.
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N. Based on a review of the documentation, liksly that evidege still exists at
that location, to include more bones anthp@s even the victimengagement ring,
which was not recovered.

(Dkt.# 123, Ex.# 20)Without this information, it was impodse for trial counsel, appellate, or
post- conviction counsel to prappeunderstand exactly what hapes to Mrs. Haraway prior to
her death. These difficulties did not only imp#oe defense, but the ability of the Medical
Examiner’s Office to properly evaluate and itisnthe remains they were provided. The ME’s
Office investigator noted the powovestigation and edence collection destroyed any ability of
that office to fully understand what happened to Mrs. Haraway.

1-21-86, 1650 | returned a tab Hughes County DistricAttorney Bill Peterson

concerning some bones that were found. Réterson didn’t know anything, about

the discovery but they are thought tothe remains of a resing store clerk --

Donna Hariway.[sic] No ME was notified. t¢ated that the A8 was notified out

of McAlister.[sic] That some peopledim the OKC office had come down. OSBI

Lab people out of OKC did photdhe scene and they just had a field day picking

up bones. No diagrams. The OSBI agemut of McAlister never showed up at

the scene. Mr. Peterson believes that ¢hbones are en route to OKC but didn’t

know for sure. The sheriff didn’t know where éhbones were but thought that the

OSBI had them. Notified the OSBI in OKC & spoke with Rick Spense. He didn’t

have the bones but thought that the taan David Dixon had them. | spoke with

the Sheriff Orvall Rose who didn’t knowhere they were. Finally, the OSBI found

them in their lab and delivered them at 2040 by Ann Reed. Come to find out the bones

were found by a trapper.
(Dkt.# 123, Ex.# 46, at 10) (emphasis added). BeEaw systematic approach was taken to
properly collect evidence, not all of the vialkMdence related to the case was uncovered in the
January 1986 search. Instead, family membersjeusity students, friendsf the victim, and
unrelated people found criticalvidence and brought it to polickiring a much larger search
conducted at the end of Febru#ingat same year. (N/T 6/08/1988,82-95). These searches also
occurred without proper evidencellecting practices clely showing the laclof a proper search
done by police in January 1986. Further, yéieotpeople found evidence missed by the OSBI
and APD. Shelia Desoto and her daughter, Skfatitzke found a grey sweatshirt at the Gerty
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crime scene.

Several months after Karl FontenatdaTommy Ward were convicted of Denice
Haraway's murder, | saw news reports that Denice Haraway's remains had been
found in an isolated location near Ge®kla. Those remains were discovered on
Jan 21, 1986.

Several weeks later, mom's sister, Ha&zalilkner, was visiting from Texas. She
was interested in the [sic] the Denidaraway case. On Friday, March 7, 1986, |
went with my Aunt Hazel Faulkner and mmyom, Sheila Desoto, and drove over to
Gerty to look at the site where Denidaraway's remains had been discovered. We
were there out of curiosity. After viewing thr@l, this was just one more fact which
didn't make sense. We were walking arotimd site when we literally stumbled
over three large flat rocks, which appesito have been placed carefully over a
large cloth object. We carefully removea titocks, and found @early intact gray
sweatshirt with a hood and a zippered fra¥e placed this sweatshirt into a paper
sack in order to preserve any possiblelence. We thought this might have been
the sweatshirt worn by Denice Haraway the night she disappeared.

We also took photographs of the sweatshird where we found this sweatshirt.
Copies of those photographs are attached. By the time we got to a payphone itwas
late on Friday afternoon. We called, but were unable to reach Dennis Smith or Gary
Rodgers. We put the paper bag with theatshirt into the tmk of my mom's car
where it stayed all weekend.
On Monday, March 10, 1986, my mom and igmnally handed this gray sweatshirt
to Ada Police Chief Gray in his office. Chief Gray told us he would put this
sweatshirt with the other evidence retht® the Denice Haraway case, in the
property room. No investigators, includiBgnnis Smith and Gary Rogers has ever
interviewed me or asked me wherehow we found that sweatshirt.
(Dkt.# 123, Ex.# 31).
The problem with the failure to collect, docemt, and store the evidence related to the
Gerty crime scene and what has transpired &b é¢widence is that crucial information which
explains what happened on April®8 lost. Further, records peming to the evaluation of this
evidence are also missing. Dr. Fred Jordariorener Medical Examiner who knew of the
evaluation conducted by Drs. Glass and Baldingelexplained it was the M.E.’s practice at the

time to photograph all remamiven to them alongith x-raying any bonegDkt.# 123, Ex.# 36)

This was standard practice for the office whadiad the bones and eeidce brought to them
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from the Gerty crime scene. However, none o @8vidence can now heund. Such evidence is
crucial to the understanding ofethevents that transpired frothe time Mrs. Haraway left
McAnally’s on April 28, 1984, until her skeletal remaiwere discovered almost a year and a half
later. The fact that almost every state agemoy investigated, analydeor prosecuted this case
have lost the evidence and documentation in tisis nat only deprives MEontenot ohis ability

to properly prove his innocence, it makes it animpossible to answer the question, “What
happened?” The inept handling of reports, evideand,all other vital documentation from this
case clearly falls within a known fparn of police misconduct thatdlead detectives and agents
working on this case were known to commit.

The failure to properly train officers with ti#&la Police Department to investigate a case
resulted numerous errors. Ifettpolice investigating this case had collected available evidence,
investigated leads of other potiah suspects, listened to witnesseven if their information was
contrary to APD'’s theory of the case, and folda up on the information people were giving them,
it is likely Mr. Fontenot wouldhave never been convicted. Regardless of how “intuitive” a
detective is, the detective islistluty bound to build a case not on gut feeling, but on evidence.
Additionally, the detective igluty bound to consider all avdii@ evidence instead of only
considering evidence his intuition tells himimportant. Finally, the detective must make all
evidence available to the prosecution, so a prageessment of discoverable materials can be
timely made pretrial. Based on the numerous congitativiolations that occurred in this case, it
is clear Mr. Fontenot didot receive a fair trial tavhich he was entitled blo under the laws of the
state of Oklahoma and the U.S. Constitution.

CONCLUSION
The United States and Oklahoma Constitution’s guarantee that no person shall be

deprived of liberty or life without due prog® of the law, encompassing the right to be free
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from convictions except upon proof beyorad reasonable doubt of guilt. Fourteenth
Amendment; Okla. Const. Art.I§ection 7. The federahd state constitutions are in accord on
the requirement of proof beyond a reasonatdebt and on the test to be applied when
examining the record for absence or existencgioh proof. The test for determining whether
proof is sufficient to suport a criminal conviction is whethen the light most favorable to the
State, a rational trier of facbuald find guilt beyond a reasonable doul#ckson v. Virginia
443 U.S. 307, 316-17 (1979).

In the light most favorable to the Statthe evidence atiat established beyond a
reasonable doubt that Mridaraway disappeared on Ap#8B, 1984, and was found dead on
January 20, 1986. Beyond these baaitd, the evidence introductalestablish the cause of
death, criminal agency and the identity of geeson responsible for her death was unreliable,
contradictory, uncorroborated or simply nonexigt None of the eyamesses identified Mr.
Fontenot as the man who lefetbtore with Mrs. Haraway, atigey saw only one man with her
in the truck as they left. Norad the physical evidence, inclng) the body, linked Mr. Fontenot
to Mrs. Haraway's disappearanmedeath. At best, the evidenegtablished Mrs. Haraway died
from a gunshot wound to the head, or was struck by a stray bullet after she died from unknown
causes. In either case, theras no independent evidence swsiog she was raped, stabbed or
burned, or ever taken to any location other tivhrre her remains were found. The Court finds
no rational juror who was able to set aside tthgedy of Mrs. Haraway’s death could find
beyond a reasonable doubt that Mr. Fontesimbuld be convicted based solely on his
unsubstantiated confession. Given the unconttedeevidence of Petitioner's mental and
psychological impairments; the material digaecies between the physical evidence and the
story the Petitioner told the poé; the absence of evidencectwrroborate his version of the

events; and the circumstancessunding his coerced confessitime Court finds no reasonable
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juror would have convicted the Petitioner.

ACCORDINGLY , this Court finds Petitioner has edtabed the actual innocence gateway removing
the procedural impairments from his Second Amended Petition for Writ olld&@m pus, and all his claims are
deemed exhausted. Respamitke Motion to DismissSecond Amended Petition BENIED. Mr. Fontenot’s
Second Amended Writ of Habeas Corpu§SRANTED and it shall issue, unless within one hundred twenty
(120) days of the entry of this Order the State gr&atstioner a new trial or, in the alternative, orders his

permanent release from custody.

IT IS SO ORDERED this 21st day of August, 2019

mes H. Payne
nited States District Judge
Eastern District of Oklahoma
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