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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF OKLAHOMA

WILLIE EARL ELDRIDGE

Petitioner,

)
)
)
)
V. ) Case No. CI\f16-240RAW -KEW
)
CARL BEAR, Warden, )

)

)

Respondent.

OPINION AND ORDER

This matter is before theourt on Petitioner’s petitionnder 28U.S.C. § 2254or writ of
habeas corpusy a person in state custodjpoc. 4. A brief in support of the 8254 petition was
also filed with the court. [Doc. 12]. Petitioner,pasoner in the custody of the Oklahoma
Department of Corrections, is currently incaated at theloseph Harp Correctional Centar
Lexington, Oklahoma.

Petitioneris attacking hisonviction and sentende AtokaCounty District CourCase No.
CF2013-16, for one count of first degree rape of a child under Hge of fourteen
(21 0.S.2011, 8 1114(A)(1)22 counts of forcible sodon21 O.S.2011, § 888nd eight counts
of lewd molestation of a child under the agévedlve (21 0.S.2011, § 1123)n that case, he was
sentenced to 40 yeassimprisonment fopnecount offirst degree rap&5 yearof imprisonment
on each count of lewd molestation, and 20 yedrgnprisonment on each count @ircible
sodomy. Heis also attackg his conviction and 4Gyearsentenceén another case, Atokaounty
District Court Case No. CF2013-78, for one count of first degree rape
(21 0.S.2011, 8114(A)(5)). The statecourt orderedhe sentencesn both caseso be served

concurrenly, resulting in a total imprisonment time of 40 years
Petitioner sets forthixs grounds for relief within the § 2254ftion:

l. The record establishes that Petitioner was not competent when the criminal

proceedings were resumed
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V.

V.

V1.

Petitioner was denied the effective assistance of counsel in theqgmogetency
examination hearing, resulting in his being forced to trial while incompetent
Petitioner’s trial counsel was operating under a conflict of interest insetreg
both Petitioner as well as Petitioner’s older brother

The Information was vague.

The sentence was excessive

Cumulative error.

Respondent filed a response on November 146.2[Ioc.16]. Respondent concedes that

the 82254 petition is timely filed and thBetitioner has exhausted his state court remedies for the

purpose of federal habeas corpus reviddi.at 21 The grounds for relief asserted herein were

also presented to tl@klahoma Court of Criminal AppealOCCA”). The following have been

submitted for consideration in this matter:

nmoo w2

Petitioner’s direct appeal brief.

State’s brief in Petitioner’s dice appeal.

Summary Opinion affirming Petitioner’s judgment and sentence.
Motion to supplement appeal record.

Transcrips.

State court record.

Standard of Review

Under the Antierrorism and Effective Death Penalty Act, federal habeas corpus relief is

proper only when the state court adjudication of a claim:

(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Federal law, as determined by the Supvane C

of the United States; or

1 This court's recorctitations refer to the CM/ECF page numbers in the upper right-hand
corner of each document.



(2) resulted in a decision that was based on an unreasonable determination of the

facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d).

Factual Background

The first victim in this caséd.J., was born in July of 1998. [Doc. ¥rat14]. Petitioner
is the formerstepuncle of A.J.Id. at 1516. Petitioner’s older brothet,oyd Eldridge, Sr, was
A.J.’s stepfather Id. Petitioner lived with his parents in Atoka County, Oklahoma, andawas
babysitter for A.J. and hgmounger brother.Id. at 17. On occasionPetitioner’'s parents were
presentvhen he babysat A.dnd her brother, and sometimes it was just the children and Petitioner
Id. at 18. When A.J. was around six or seven years old, Petitioner raped her in his bédroom.
at22-23 He also repeatedodomized and sexually molest&gd. during the time when she was

approximately six to twelve years oltd. at19-31.

Theothervictim in this case, K.E., was bomApril of 1998.1d. at 67.Petitioner iK.E.’s
uncle. Id. K.E. suffers from spina bifida and is paralyzed from the knees dllvat 78. When
K.E. wasabout ten or eleveyearsold, she was at Petitioner’s house with Adl.at70. Petitioner
took K.E. into his bedroorand raped herld. at68-72, 75-81.

Petitioner wadorn in January of 1979 and was adult at the time of theboveoffenses.
[Doc. 172 at 45].

Ground I: The record establishes that Petitioner was not competent when the criminal

proceedings were resumed.

Relying upon cases sue@sMedina v. California 505 U.S. 437 (1992Pusky v. United
States362 U.S. 402 (1960pér curiam), andCooper v. Oklahom&b17 U.S 348 (1996l etitioner
argueghat hewas incompetent to stand trial. [Doc. 12 a24}. In shortPetitionemwas evaluated

by aforensic psychologist, Shawn Roberson, PHID. Roberson prepared a report with findings



that Petitioner was competent to stand trj@loc. 178 at 2030]. The following yearPetitioner
was convicted odll charges following a bench trialn Ground |, Petitioner argues thhe report

did not include any information that indicated he was presently competent, but only that it w
possible for him to become competefidoc. 12 atl8].

Scrutinizingthe report Petitionerhighlights prior scores from fountelligence quotient
(“1Q”) tests that were previouslpadministered irpublic schools, ranginfom a low of 75 to a
high of 81, along withthelQ score of 66rom Dr. Robersots test,suggestinghatthescoreprove
incompetence Id. at 2021. Petitioner also points out that Dr. Robersoadministered the
Competence Assessment for Standing Trial for Defendants with Mental &etartkst noting
that Petitionerscored “below thenorm for those in the ‘retardatiancompetent’ group in his
understanding of basic legal concepts and skills to assist in his defddsat 21. Petitioner
ultimately concludeshat Dr. Roberson’s findingsdndicatedthat [Petitionerjwas not competent
at the time of the examination, but that he could achieve competence depending onlhow tria
counsel interacted with him.1d. at 23. He then argues thdt]His is the crux of the matter
there is no evidence in the record that w@linsel did any of these things, and in fact as outlined
below, [Petitioner] asserts that trial counsel was ineffectile.”

In responseRespondentlaimsPetitioner's Ground | must be denied because Petitioner
fails to show the finding by the OCCA was contrary to, or an unreasonableatippliaf, Supreme
Court precedent, or an unreasonatgeerminatiorof the facts. [Doc. 16 at 7-8, L13Respondent
first assertsthat competency to stand trial is a factual issue within the meaning of
28 U.S.C. § 2254(d)Id. at 8. Relying upon the reasoning irhompson v. Keohang16 U.S. 99,

111 (1995)Respondent argues tHa trial court is better positioned to make decisions regarding
factual issues such as competersnyd has accorded the judgment of the judbserver
‘presumptive weight.” " Id. Then, citingGilbert v. State 951 P.2d 98, 103 (Okla. Crim. App.
1997),Respondent remindbke courtthat, under Oklahoma lava, defendantis presumed to be
competent to stand trial and has the burden of proving his incompetefttedt 9. Next,
Respondentssers thatPetitioner “did not present any information at trial, and presented none on
appeal, that would show he did not have sidfitability to consult with his lawyer or that he did
not have a rational and actual understanding of the proceedings against limat 11.

Respondent argues that ‘{apost,Petitioner cites examples of his low intelligence which do not



automatically equate to incompetencéd. Lastly, Respondent conteathat Petitioner’s claims

are general and speculative assertions, that Petitiongorieagnted nothing to rebut thedings

of Dr. Roberson that he was competent to stand’teat that“Petitionets limited intelligence
notwithstanding, he failed to show by a preponderance of the evidence that he was legally

incompetent to stand trial.’ld. at 13.
The OCCArejectedPetitioner’s clainmon direct appeal, finding as follows:

As to Proposition I, Appellant’s request for a competency evaluation watedra
without objection by the State. The forensic psychologist concluded that &mpell
while sufferingfrom intellectual deficits, was nevertheless competent to proceed.
Appellant then waived his right to a trial on the issue. He offers no convincing
reason for this Court to question either the examiner’s findings, or his own ability
to waive further challenge to samBoyle v. State1989 OK CR 85, 1 195, 785

P.2d 317, 3246; Kiser v. State1989 OK CR 76, 11-60, 782 P.2d 405, 4609.
Proposition | is denied.

Eldridge slip op. at 2.

After carefully revieving the documents filed hereitlis court agreesOn February 13,
2013, Petitioner appeared with his attorney of record, Ryan Reaatrtiee Preliminary Hearing
Conference itheDistrict Court for Atoka County, Oklahoma. [Doc. &&at 17]. At Petitioner’s
request, and with no objection from the State, the Honorable Judge Preston Hadauek a
competency evaluatiorid. The criminal proceedings were stayed until further order of the court.
Id. The court specifally ordered that the Petitioner “be examined by a qualified forensic evaluator
with the intent to determine if [Petitioner] suffers from a mental illness or DD $uant to Title
43A of the Oklahoma Statutesld. at 18. The court further ordered that the qualified forensic

examiner shall examine Petitioner and answer the following questions:

1. If the person is able to appreciate the nature of the charges made against
such person;

2. If the person is able to consult with the lawyer and rationallytasstbe
preparation of the defense of such person;

3. If the person is unable to appreciate the nature of the charges or to consult
and rationally assist in the preparation of the defense, whether the person nan attai
competency within a reasonable period of time as defined in Section 1175.1 of this
title if provided with a course of treatment, therapy or training;



4, If the person is a person requiring treatment as defined by Section 1-103 of
Title 43A of the Oklahoma Statutes;

5. If the person is incopetent because the person is mentally retarded as
defined in Section 1408 of Title 10 of the Oklahoma Statutes;

6. If the answers to questions 4 and 5 are “No”, why Defendant is incompetent;
[and]
7. If the personwere released, whether such person woutéspntly be

dangerous as defined in Section 1175.1 of this title.
Id. at 18-19.

Soon thereafter, Dr. Roberseramined Petitioner on an outpatient bagie reviewed
the criminal complaint information and probable cause affidavit, alongawétablemedical and
educational records. Dr. Roberson also interviewed several witnesses, indhedithgner’s
mother Petitioner’s attorney, and a staff memberat Atoka County Detention Center. tén
page report was prepared and submitted to Judge Harbuck on March 29, 2013. {®at207
30]. Ultimately, and of particular importance herein, Dr. Roberson provided the folloapogt r

summary:.

Mr. Eldridge’sintelligence was consistently tested to be in the high Borderline
(between Mental Retardation and Low Average) to low Average ranges while in
school; though currently it tested in the range of Mild Mental RetardatiomtaMe
Retardation must have an ongetor to age 18 and the available data does not
support that Mr. Eldridge meets diagnostic criteria. | suspect that histcscore

was depressed due to his current situation. During the current evaluation Mr.
Eldridge’s responses supported that herepiated the nature of the charges against
him. He demonstrated a poor understanding of basic legal and case information.
However, given his lower than average intelligence and lack of experieitctnevit
criminal justice system, this may be remediated through a meeting with his
attorney. In addition, a Borderline to Low Average range of intelligenoetis
associated with incompetence. Therefore, it is the opinion of this exaimanée

can consult with his attorney and rationally assist in hisndefe

Id. at 28-29.
On April 10, 2013 at the PosCompetency hearing, Petitioner was once again present in

state court with his attorneyDoc. 178 at 32]. The parties announced that they had reviewed the

report from Dr. Roberson. [Doc. 4I7at 3]. Petitioner answered questions from Mr. Rennie



waived his right to a competency trial, and stipulated to post competency evaludtiah35.

Judge Harbuck accepted the stipulation Batitionerwas foundcompetent.ld. at5-6.

Separate preliminary hearings for each case were dreldune 26, 2013.Before the
hearingsbegan and once again in the presence of Judge Harbuck, confmsetedPetitionerof
the range of punishment for each chargetitioneranswered questions from counsel ahgb
rejected a plea offer of 30 years of imprisonment in both cases to run corgurfBaic. 173
at3-6. K.E. anda sheriff's employe¢estifiedat the preliminary hearing in Case No.-@F13-

78 and Petitioner was bound over for toal the Information as chargedd. at 42. OnlyA.J.
testified at the preliminary hearing in Case No-ZDA3-16 and at its conclusion, Judge Harbuck
ordered Petitioner to trial on additional charges to those in ii@alrinformation. [Doc. 172 at
42-44] The Amended Information was filed in Case N&F~2013-16on June 27, 2013[Doc.
17-8at 4348].

On September 10, 2018y the presence of the Honorable Judge Paula ggtioner
waived jury trialand any objection to the joinder of his felocgses Id. at 6164. Petitioner
clearly explained, in his own words, that he was on medication but that it did not effaloiliby
to understand the nature of the proceedingee transcripteflects the following

THE COURT: All right. Mr. Eldridge, let me ask you today, are you currently
taking any medications or substances today that would affect your ability to
knowingly and intelligently waive your right to a jury trial?

THE DEFENDANT: Noma'am. But | am on medication.

THE COURT: That was going to be my next questidkre you -- are there
medications that you should be taking that have been prescribed by a doctor that
you are not taking?

THE DEFENDANT: No,ma'am, I'm taking everything that’'s been prescribed by
a doctor, to me.

THE COURT: All right. Can you tell me what it is that you are currently
prescribed-

THE DEFENDANT: I'm on lbood pressure medicine, and a heart pill, and two
different pain pills, and also allergies, and high blood pressure.

THE COURT: When is the last time you took your pain medication?
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THE DEFENDANT: This morning.

THE COURT: And how long- how often do you take the pain medication?
THE DEFENDANT: Three times a day.

THE COURT: Three times a day?

THE DEFENDANT: Yes, ma’am.

THE COURT: In your opinion, do you think that the pain medication that you're
taking has affected your ability to understand this waiver today?

THE DEFENDANT: No, ma’am.

THE COURT: All right.

* * *

[Doc. 175 at 56].

On January 23, 201#etitionerappearedvith Mr. Renniefor trial on both cases state
court [Doc. 176 at 4]. On the recordndin the presence of Judge Ing®unselonce again
explained the range of punishment for each chaldjeat #9. Petitioneranswered questions and
was reminded of the previously rejectdda offer Id. at9. Assuming the offer was still on the
table,Petitionerejected it for the second tim&d. at 10. At trial, A.J. and K.E., along witheweral
otherwitnessestestifiedabout the allegations odpe and sexual abusegreat detail Petitioner
elected not to testify in his behalf. Petitiomexrs foundyuilty of one counbf first degree rape in
Case No. CR2013-78. InCase NoCF2013-16, Petitioner was found guilty of one count of first
degreeaape of a child under the age of fourteen, 22 counts of forcible soa@amehgight counts of
lewd molestation of a child under the age of twelve. Petitioner was sentendaddeyingeon
Februaryl9, 2014. [Doc. 1-7 at 1011]. Petitionerthereafterchallengel competency on direct

appeaPl

2 The Notice of Intent to Appeal was filed with the state court on February 25, 2014.
[Doc. 178 at150-59]. Counsadt that poinasserted “[t]hat the Defendanas not Competent to
stand trial.” See“Exhibit ‘B’: Advisory List of Propositions of ErrortiatedFebruary 25, 2014.
Id. at 159.



“It is well established that the Due Process Clause of the Fourteenth Amepdrhéoits
the criminal prosecution of a defendant who is not competent to starid Midlina v. California
505 U.S. 437, 439 (1992). AdditionallfeTenth Circuithasprovided the following guidance:

Competency to stand trial is a factual questi@ee Unied States v. Boigegrain,

155 F.3d 1181, 1189 (10th Cir.1998grt. denied525U.S. 1083, 119 S. Ct. 828,

142 L. Ed. 2d 686 (1999). A state coufidstual finding of competency is presumed

correct. See28 U.S.C. 254(e)(1). A petitioner bears the burden of rebutting the

presumption of correctness by clear and convincing evideSee.id. A federal

court may not issue a writ of habeas corpus unless thecstates' competency

decisions were based on an unreasonddiermination of the facts in light of the
evidence.See id§ 2254(d)(2).

It is settled that trying an incompetent defendant violates due prdgsegSooper,

517 U.S. at 354, 116 S.Ct. 1378he test for determining competency is whether
a defendant “has sufficient present ability to consult with his lawyer with a
reasonable degree of rational understandimg) whether he has a rational as well
as fatual understanding of the proceedings against hiDusky v. United States,
362 U.S. 402, 402, 80 S.Ct. 788, 4 L.Ed.2d 824 (1966) curiam) (quotation
omitted);see alsdValker,167 F.3d at 1343.

Bryson v. Ward187 F.3d 1193, 1201 (10th Cir. 1999).

Petitionerecognizes the importanceiskyandCooper(among other cases) in Grouhd
andessentially argues that his low intelligence must equate to incompeteti@ner however,
did not present any information at trial or on appeal that shows he did not have sufficignt abil
to consult with his lawyer or that he did not have a rational and actual understanding of the

proceedings against him.

Like the OCCA, the undersigned has not identified any basis to question the findings of
the forensic psychologist. Dr. Roberson interviewed Petitioner and severalsegnesviewed
availablemedical andeducationalrecords and administered testsAfter considering several
factors in evaluating competency, the forensic psychologist opined that Petitesmeompetent
to proceed even while suffering from intellectual deficithfie courtmust also keep in mind that
Judge Harbuck and Judge Inge had the benefit of observing Petitioner while in court. Ahgne poi
Petitioner appeared with his attorney, stipulated to the report and waiveghhitora trial on the
issue Judge Harbuck accepted the stipulation and found Petii@seompetent At other times,
Judge Inge was present wHeetitioner answerespecificquestions relating to his medicatiand

waiver of jury tria] range of punishment for crimes, and plea off€he transcripts provide no
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indication thateitherjudge wasconcerned with Petitioner's competence while he was appearing
in court. “The role of a federal habeas court is to guard against extreme malfunctioesiate
criminal justice systems, not tp@ly de novareview of factual findings and to substitute its own
opinions for the determination made on the scene by the trial judpgeis v. Ayalal135 S.Ct.
2187, 2202 (2015citation omitted).

Petitioner fails to show that the OCCA'’s ruling in this cagss contrary to, or an
unreasonable application of Supreme Court precedent, or an unreasonable determination of the
facts. Petitioner’'s Ground | is denied.

Ground II:  Petitioner was denied the effective assistance of counsel in the posipetency

examination hearing, resulting in his being forced to trial while incomptent.

Petitionemextscrutinizes trial counsel’s performancéaiming that by “stipulating to the
conclusion in the report issued by Dr. Roberson, without any argument or analysis of the
underlying significant deficits revealed regarding the mental functioofngPetitioner], trial
counsel’s performance was deficient un8igickland” [Doc. 12 at 26].Petitioner claims that he
was “entitled to an advocate tasked with representing his position regascipgtency,” and that
“the statements by Dr. Roberson in his report, in addition to the history and background of
[Petitioner], supported an assertion that [Petitioner] was gmapetent.” Id. Pointing tohis 1Q
test score of 6@ etitionerargues thaté was not “capable of understanding or waiving anything
of legal importance.’ld. at 27. In summaryetitioner ontends that he is a vulnerable or mentally
deficient individud, thathe relied upon couns#d vindicatehis rights, and thatrial counsel was

ineffective for not contesting competency at trill. at 25, 27.

In responseRespondent notdabhat the OCCA reviewed the claim and found trial counsel
was not ineffectivethat thestate court’s determination of the facts is entitled to a presumption of
correctness under B54(e), and that “Petitioner has failed to present any evidence, much less
clear and convincing evidence, to overcome that presumption of correctness.” [Diot6d&ha

Respondent contends thiéae OCCA'’s decision denying this claim not contrary to, or an
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unreasonable application &trickland nor an unreasonable determination of the fiaclight of
the state court recordd. at 1920.

In denying thePetitioner’s ineffectiveness of counsel clairhe OCCA concluded as

follows:

Similarly, Appellant offers no information or reason to fault trial counsel for
allowing him to stipulate to the forensic psychologist’'s report. Accordingdy, tr
counsel did not render ineffective assistan8&ickland v. Washingto66 U.S.
668, 687, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674 (1984)quezBurrola v. State
2007 OK CR 14, 1 18, 157 P.3d 749, 757. Proposition Il is denied.

Eldridge slip op. at 2-3.

The Sixth Amendment guarantees criminal defendants the effective assistanoesef.co
To prevail on his claim of ineffective assistance of counsel, the defendant mustpficient
performance and prejudiceStrickland v. Washingtord66 U.S. 668, 687 (1984). To prove
deficiency, the defendant must overcome the strong presumption that counsel’s condghitbiriell
the wide range of professional conduct, including trial stratédyat 689. To prove prejudice,
the defendant must show “a reasonable probability that, but for counsel’s unprofessmsal e

the result of the proceeding would have been differelat.’at 694.

The Supreme Courhas provided additionaguidance regarding the application of
Stricklandin habeas corpus proceedings:

The pivotal question is whether the state court’'s application ofSthekland
standard was rnueasonable. This is different from asking whether defense
counsel’s performance fell beldBtricklands standard. Were that the inquitlie
analysis would be no different than if, for example, this Court @weépedicating a
Stricklandclaim on direct review of a criminal conviction itJaited States district
court. Under AEDPA, though, it is a necessary preihigethe two questions are
different. For purposes of § 2254(d)(1), “anreasonablepplication of federal
law is different from amnncorred application of federal law."Williams v. Taylor

529 U.S. 362, 410 (2000). #tate court must be granted a deference and latitude
that are not in operatiowhen the case involves review under Sgickland
standard itself.

Harrington v. Richter 562 U.S. 86, 101 (2011) (emphasis in originallhe Court further

explained:
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SurmountingStrickland’shigh bar is never an easy task. An ineffecagsistance
claim can function as a way to escape rules of waiver and forfeiture and raise issue
not presented at trial, and so tirickland standard must be applied with
scrupulous care, lest intrusive ptsal inquiry threaten the integrity of the very
adversary process the right to counsel is meant to serve. Evendendero
review, the sindard for judging counsel’s representation is a most deferential one.
Unlike a later reviewing court, the attorney observed the relevant proceedings,
knew of materials outside the record, and interacted with the client, with opposing
counsel, and with the judge. It is all too tempting to segprebs counsel's
assistance after conviction or adverse sententhe question is whether an
attorney’s representation amounted to incompetence under prevailing iomdéss
norms, not whether it deviated from bpsactices or most common custom.

Establishing that a state court’s applicatiorStricklandwas unreasonable under
§2254(d) is all the more difficult. The standards createdStyckland and

§ 2254(d) are both highly deferential, and when the two apply in tandem, review is
doubly so. TheStricklandstandard is a general one, so the range of reasonable
applications is substantial. Federal habeas courts must guard against the danger of
equating unreasonableness undstrickland with unreasonableness nder
§2254(d). When 8§ 2254(d) applies, the question is not whether counsel’s actions
were reasonable. The question is whether there is any reasonable argument that
counsel satisfie@tricklands deferential standard.

See Richter562 U.S. at 10§internal citations and quotation marks omitted).

At a minimum, Petitioner’s claim fails the performance pron&wickland Petitioner,
represented by trial counsel, requested a competency examin@tieistate did not object and
theexamination was completedhe report was reviewed, Petitioner waived his right to a hearing
on the report and stipulated to the report’s conclusidtetitioner now faults counsel for
acquiescing in the competency finding. But Petitioner has providedidenceto dispute that
finding. Instead, B remindsthe court that he has low intelligence apeculats “it is clear that
counsel believefPetitioner]to be incompetent to be tried.” [Doc. 12 at.2Bgtitioner directs the
court’s attention to “Exhibit ‘B’: Advisory List of Propositions of Error,’hieh was prepared by
trial counsel and shows “[t]hat the Defendant was not Competent to stand triaic’ 1[E3 at
159]. The exhibitis of little import howevergconsidering iwvas prepared bylr. Rennieafterthe

trial was conducted.

NeverthelessPetitioner fails to show how counsel’s actions or inactions constituted
deficient performance by counselhe waiver of the postompetency examination hearing was
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not unreasonable light of the forensic psychologist’'seport. Dr. Roberson acknowledged
Petitioner’s low intelligence and opined that Petitioner was competent to sgdnd e forensic
psychologist explained that “a Borderline to Low Average range of irgallig is not associated
with incompetence” and that Petitioner “can consult with his attorneyadimhally assist in his
defense.” [Doc. 178 at 29] No serious doubt existed as to Petitioner's competameaning
counsel’s representation did not amount to incompetence under prevailing professiorsal norm
“The Sixth Amendment guarantees reasonable competence, not perfect advoeatwjtidthe
benefit of hindsight.”Yarborough v. Gentrys40 U.S. 1, 8 (2003).

According to Responder®etitioner’sclaim alsofails the prejudice prong dstrickland
Perhaps, but additional analy@sunnecessary. “We need not analyze both the performance and
prejudice prongs of th8tricklandtest if defendant fails to make a sufficient showing of one.”
United States v. Hollj$652 F.3d 1191, 1194 (10th Cir. 2009) (internal quotation marks omitted).

After careful review, the court finds the OCCAlscisionon this claimwas not contrary
to, or an unreasonable applicationSifickland and the OCCA'’s decisiowas not based on an
unreasonable determination of the fartslight of the evidence presented in the state court
proceeding 28 U.S.C. § 2254(d). Ground Il is denied.

Ground Ill:  Petitioner’s trial counsel was operating under a conflict of interest in

representing both Petitioner as well as Petitioner’s older brother.

In Ground lll, Petitioneccomplairs that his trial counsel was representing Petitioner and
Loyd Eldridge, Sr. at the same time against identical allegations and that counsel rfobuld
ethically pursue a defense that sought to exonerate [Petitioner] by caatimgydr Loyd.” [Doc.
12 at 30]. Petitioner claimghat he “has shown much more than erentheoretical conflict of
interest” emphasizing thatcbunsel was faced with a client who was for all intents and purposes
mentally retarded, a minor complaining witness who accused his big brotheth@rstchanged
her mind when her mother told her to do so and the SANE exam showed sexual aahdityat

counsel “was precluded from casting total blame on Umgchuse he represented Ldydd. at
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32. In support of his claim, Petitioner also pointstbatLoyd Eldridge, Srireceived a sentence

far more favorable” than Petitioner after a plea bargain was negotidted.

In responseRespondentlaims®[t] here is simply no evidence that trial counsel could have
pointed to in order to support a defense that Loyd Eldiseégeally assaulted A.J. to the exclusion
of Petitioner’ [Doc. 16 at 26]. Respondent acknowledges LiBigtidge, Sr. did receive a lesser
sentence than Petitioner, but explains ttagd's sentence was part of a plea bargain and that
Petitionerwas*“offered a plea bargain and turned it dowid. Respondent also points out that
Petitioner’s brother was not charged with two counts of rape, that A.Laoyds only victim,
and that the difference in the nature of the crimes and maximum punishments plus the plea
agreement “explains the difference in their respective sentences rather than actyafontérest
by counsel.”ld. at 27. Respondent contends thatitioner‘has failed to show any actual conflict
of interest with his trial counseil this case’and that, in particulaRetitioner “fails to demonstrate
that his trial counsel had any conflicting duties to Loyd Eldridge eir theparate cases where
Petitioner’s theory at trial was that the victims were untrutinfuheir allegations against him
Id. at 28. According b Responden®etitioner fails to show th@CCA'’s decisiorwas contrary
to, or an unreasonable application fjpreme Court precedemr that it wasan unreasonable

determination of the factdd.
The OCCA denied relief on Petitionecenflict of interestlaim:

As to Proposition Ill, Appellant was convicted of sexually abusing two female
relatives under the age of twelve. His brother, Loyd Eldridge Sr., théadhegy to

one of the girls, was also charged with abusing her during the same period of time.
While both men were represented by the same appointed counsel, that fact alone
does not create a conflict of interest. According to this victim’s testimony, each
defendant acted independently. The Sixth Amendment right to cendlect
counsel is not violatethy the meretheoretical possibility of divided loyalties.
Mickens v. Taylgr535 U.S. 162, 171, 122 S.Ct. 1237, 1243, 152 L.Ed.2d 291
(2002); Cuyler v. Sullivan 446 U.S. 335, 34850, 100 S.Ct. 1708, 1719, 64
L.Ed.2d 333 (1980). Proposition Il is denied.

Eldridge slip op. at 3footnote omitted).The OCCAalsoexplained thaPetitioner filed a Motion

to Supplement Appeal Recddoc. 164], seeking to include copies of court documents from the
prosecution of Loyd Eldridge, Srd. at 3 n. 3. The OCCA denied the Motion to Supplement
Appeal Record
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The Supreme Couhtasexplained that the possibility of conflict iisufficient to impugn
a criminal conviction. In order to demonstrate a violation of his Sixth Amendméris,rig
defendant must establish that an actual conflict of interest adversely affectéaivins's
performance€ Cuylerv. Sullivan 446 U.S. 335, 35A.080). More recently, the Tenth Circuit has

sunmmarizedthe law as follows:

“An actual conflict of interest exists only if counsel was forced to make&eh
advancing interests to the detriment of his clientvorkman v. Mullin342 F.3d

1100, 1107 (10th Cir.2008yuotation omitted). In other words, there must be more
than a potential conflict of interest or “a mere theoretical division of loyalties.”
Mickens v. Taylor535 U.S. 162, 171, 122 S.Ct. 1237, 152 L.Ed.2d 291 (2002). To
prevail, the defendant “has the burden of showing specific instances to support [her]
claim of actual conflict of interest.Edens v. Hannigarg7 F.3d 1109, 1114 (10th
Cir.1996) accord Castro v. Ward,38 F.3d 810, 821 (10th Cir.1998).

United States v. Flogd@13 F.3d 1281, 1286-87 (10th Cir. 2013).

Petitioner and Loyd Eldridge, Swere not codefendants and he OCCA correctly
recognizedthat the dual representationf the siblingsdoes notautomatically create an actual
conflict of interest Simply put, the court hasarefully revieved the documents filed herein,
including the Motion to Supplement Appeal RecarddPetitioner has not shown thabunsel
was forced to make choices advancing interests to Petitioner’'s detrimtasttrue that Loyd
Eldridge, Srwas convicted of multiple counts of forcible sodomy and lewd acts ististep
daughterA.J., andthatthe sexuamisconducbccurredduring the same period of time alteged
in the counts against Petitionelt is also true that,nitially, A.J. onlyreported being molested
sexually byLoyd Eldridge Sr. [Doc. 12 at 12; Doc. 18 at 134].Pointing to these factRetitioner
complains that counsel was unahbbeshift the blame to Loyé&ldridge Sr., which according to
Petitioner, was his best defense strategiieevidence however, did not suppoatdefense that

A.J. wasonly sexually assaulted by Loyd Eldridge, Sr.

During theinvestigaion, A.J.reportedthat she wasubjected to sexual abuselimthmen
and bhetestimony in court did not indicate thiabyd Eldridge, Srwas presenivhenA.J. was
repeatedlyabused by Petitioner. The OCCA correctly noted that, according to the victim’s
testimonyPetitioner and Loyd Eldridge, Sr. acted independently. A.J. tedtifthe abuse took
placewithin Petitioner's bedroom, located within hieabysitters’ hora. A.J. stayed with the
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babysitters during timeshen Loyd Eldridge, Sr. and A.J.’s mothermié& the casino [Doc. 17

6 at 1718]. A.J.wasraped once, ansexually assaultedn many occasions, by Petitioner in his
bedroom.Id. at 1931. Theevidence showed the other victim, K.&as also raped by Petitioner
in his bedroom.ld. at76-77.

Under the circumstancesyunsel argued #t theminorvictims were not telling the trit
This defense strategy was reasonabléght of the evidence Furthermorethe fact that.oyd
Eldridge, Sr. entered pleas of no contest to 42 counts of sexual misconduct wathdAdceived
a morefavorablesentencedoes not lend support to Petitioner’'s clairRetitioner unlike his
brother,rejected a plea deaind was facin@dditionalcharge associatedvith the rag of two
minor children It should come as no surprise that his brother received a more favorabhesente

Petitioner has not shovan actual conflict of interesidversely affected counsel’s performance.

The court finds the OCCA's determination that there was no conflict of interest i
contrary to, or an unreasonable application of federal B®e28 U.S.C. 254d)(1). The court
further finds the decision by the OCCA was not based on an unreasonable determination of the
facts in light of the evidence presented in the state court proceet@ed8 U.S.C. § 2254)(2).
Therefore, this ground for habeas relief is meritless.

Ground IV: The Information was vague.

In Ground IV,Petitionercomplains thathe Amended Information filed i@F2013-16is
vague. The Amended Information allegate count ofape, two counts adodomy (ellatio),
eight counts ofewdmolestation ubbing his penis on A.J.’s vagina), and twenty couns®dbmy
(cunnilingus),which Petitioner claims wergased on “estimates provided by A.3[Doc. 12 at
33]. Petitionercontend that he Amended Information “did not allege separate distinct
offenses sufficient to comply with Due Procésxplainingthat “[c]harging documents must meet
minimum constitutional standards under the Sixth and Fourteenth Amendments toitdee U

States Constitutiah Id. at 34. Petitioner arguesiitthe Amended Informatioin this case failed

3 Petitioner does not argue that the Information filed in Case No. CF-2013-7@limgga

the rape of K.E., is vague.
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to meet wo of the threeamandates oRussell v. United State869 U.S. 749, 7684 (1962) or
more particularly, that it did not provide the accused adequate notice of the cgames which
he must defendand that it did not provide to the accused protection against double jeopardy by
enabling him to plead an acquittal or conviction to bar future prosecutions for the sanse.offe
Id. In other words, helaimsit was impossible to defend against the multiple allegations in this
casg(and ifnecessaryfuture charges based upon the allegatitimes)ause there is no specific way
to differentiate between the acts allegettl” Petitioner sets forth the following argument:
The Information was so vague andefinite, identically worded allegatiospread
out over a six year time frame, th&etitioner]not only had no way to defend
against individual allegations, but also is unable to defimngeagainst allegations

by thesame complaining witness in theure since he would not be able to plead
doublejeopardy protection with any degree of specificity.

Id. at 35 Petitioner explains thdthe legal test . .is whether the charges are sufficiently pled to
ensure the accused the chance to defend Hiratsdfial and against similar allegations in the

future.” Id.

In responseRespondendirects the court’s attention kbamling v. United State4,18 U.S.
87, 117 (1974)explainingthat “[a] charging instrument is sufficient if it sets forth the elements
of the offense charged, puts the defendant on fair notice of the charges agathshevinust
defend, and enables the defendant to assert a double jeopardy defense.” [Dog]. 16 &hdrt,
Respondent contendbat the OCCA's ruling is supported by the record, tfi#te Amended
Information was sufficient to put Petitioner on notice of the crimes charged ahovichan to
present a defense” and that “[tihe Amended Information was also suffycigmicific that
Petitioner could not be put in jeopardy a second time for the same &ttaf’ 30. Respondent
further arguesthat “the State had the option to charge and prove separate acts dewape,
molestation and sodomy wdti it did in the preserase” andthatthe allegations in the Amended
Information were based on A.J.’s preliminary hearing testimony, which seryped Petitioner on
notice. Id. at30-31. Respondent also compares the instant cakaribro v.State 857 P.2d 798
(Okla. Crim. App. 1990andUnited States v. Dashney17 F.3d 1197 (10th Cir. 1998@rguing

that Petitioner’s claim is without merit

The OCCA[in Kimbrg] found the Information was sufficietd put the defendant
on notice of his crimeand it did not expose him to double jeopardyhe Court
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held, “In determining the sufficiency of theformation, this Court will be guided

by practical rather than technical considerationsifnbro, 857 P.2dat 799800.

The OCCA found that, “To hold otherwise would create undue risk to child victims
who for legitimate reasons are unable to specify the date or dates on which they
were molested.”ld. at 799800. “An indictment [or information] need only meet
minimal constitutional standards, ande determine the sufficiency of an
[information] by practical rather than technical consideratioBashney]117 F.3d

at 1205.

Likewise in the present case, the victim was a child who ranged in ageifrton s
12-yearsold over the time period Petitioner sexually molested her in his bedroom.
The only certain dates were that the sexual abuse started around the time the victim
was sixyearsold in 2004 and continued until her mother left her stepfather in 2010
and thesexual assaults were reported to the police. This was as specific as the State
could make the charges based on the victim’s childhood memories where the sexual
assaults occurred numerous times over several years. A.J. was spedoifibeas t
location andhe various sex acts perpetrated against her by Petitioner at Petitioner’'s
house between 2004 and 2010. Under Oklahoma law, “It is well settled that the
State is not required to prove an offense took place on the exact date charged.”
Robedeaux v. Stat@08 P.2d 804, 806 (Okla. Crim. App. 1995) (internal quotations
omitted). The detailed language of the Information, along with the datgealle

was more than sufficient to put Petitioner on notice of the charges agairetdhim

to protect him from doub jeopardy.

* * *

It is unremarkable that A.J., who was a young girl at the time of the sex offenses
against her by Petitioner, was not able to remember specific dates of when each of
the numerous sexual assaults occurred over a-gadti period. Sh&vas able,
however, to testify as to what happened, how it happened, where it happened and,
other than the rape, that each act was perpetrated repeatedly by Petitioner over an
extended period of time between 2004 and 2010. A.J.’s testimony left no
reasonale doubt as to the occurrence of each charged act of sexual aSsanitt.

v. State 668 P.2d 339, 343 (Okla. Crim. App. 1983).

The testimony ofA.J., coupled with the dates in the Amended Information, was
sufficient toprotect Petitioner from a subsequprosecution for the same acts with
A.J. during the same tinperiod. “The double jeopardy clauses of both the federal
and state constitutions protect Appellant from being tried a second time for #ne sam
acts which led to this convictionKimbro, 857 P.2d at 801. Accordingly, the
Amended Information was not unciitutionally vague and Petitioner is not
entitled to habeas relief.

Id. at 34-35.

The OCCAfound no merit irPetitioner’'sclaim:

18



As to PropositionV, one of the victims testified that Appellant committed various
acts of sexual abuse against her, at times convenient for him, overeasperiod.

This victim was as specific as could be expected under the circumstances.
Appellant was not denied theibtly to defend himself.Kimbrov. State 19900K

CR 4, M 7-9, 857P2d 798, 800;Jonesv. State 19890K CR 66, 117,781P2d

326, 329330; Drake v. State 1988 OK CR 180, 1 7, 761P2d 879, 88182.
Proposition IV is denied.

Eldridge slip op. at 3-4.

The OCCA'’s rejection of Petitioner’s claim is not unreasonafllee undersignethas
reviewed the Amended Information, which was based on A.J.’s preliminary héesiirgony.
The Amended Information set out the elements ottia@gesand the time period of the charges
[Doc. 17-8 at 4348]. The victim, the act charged and the time window of when the crime occurred
were specified within each courtnder the circumstancebgelanguagenddates allegetherein
weremore than sufficient to put Petitioner on notice of the charges against him and to protect hi

from double jeopardy.

In Burling v. Addison No. 116164, 451 Fed. Apgp. 761 (10th Cir. Dec. 13, 2011)
(unpublished) a state court prisoner sought a certificate of appealabiity the Tenth Circuit
aftera federaldistrict court deniedhis request forelief under 28 U.S.C8 2254. The petitioner
had been convicted byjary on 12 counts of sexual abuse of a child and sentenced to 36 years in
prison. Like the case in handy. Burling assertedhis Information was vague. The Tenth Circuit
denied the application for certificate of appealability and dismissed hislapgptaining as

follows:

Applicant claimghat the information charging him with sexual abuse was so vague
that it violated his Sixth and Fourteenth Amendment righfthe amended
information alleged 12 counts of sexual abuse that occurred duringy@asiime

span. Applicant argues that becseithe information did not include the dates and
locations of the alleged abuse, he cannot assert double jeopardy in future
proceedings, he could not formulate a defense to the charges against him, and the
trial court could not make a meaningful determorabf when he would be eligible

for parole.

The OCCA rejected Applicant's douhkopardy claim because “jeopardy has
attached to all alleged sexual acts between [Applicant] and [the victim] dueng th
period of time specified in the InformationSummay Op. at 4 Burling, No. F
20061288 (Aplt.App. at 64) And regarding his ability to prepare a defense, it said
that the materials made available before trial “sufficiently apprised [Apyliof
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the charges against him” and “the prosecutor satisfieddiiig to inform the
defendant within reasonable limits and as best known by the State, the time frame
in which these acts were believed to have occurrdd.” The OCCA did not
explicitly address parole.

Applicant fails to point to any deficiency in the OCCA's disposition of his deuble
jeopardy concern.Nor does he identify any Supreme Court opinion that would
require his charging document to specify the time and location of the offense to
inform him fairly of the charges filed against himindeed, thiscircuit has
previously rejected a similar dymocess challenge to charging documents in a
child-abuse case.SeeHunter v. New Mexico916 F.2d 595, 596, 600 (10th
Cir.1990) (rejecting 8 2254 petitioner's dugrocess challenge to a charging
document that contained three counts, the first spanning four years, the second
spanning three years, and the third spanning more than a yaAar)or the
contention that the vagueness of the information prejudices Applicant with respect
to parole eligibility, he utterly fails to explain what his concern is, much lesept
supporting argumente therefore has not shown that the OCCA's rejection of his
vagueness claim was contrary to or an unreasonable application of federal law.

SeeBurling, 451 Fed. App’xat 766.4

More recentlyjn Vannv. Whitten No. 15CV-0275JED-FHM, 2018WL 4964365 (ND.

Okla.Oct. 15, 2018), a state prisoner convictedtbfee counts of child sexual abw@s®l sentenced

to three concurrent life senten@rgued that his information failed to uphold minimal due process

standards because it was overly vaguae Honorable John E. Dowdell provided the following

reasons for denying the prisoner22&54claim:

The Court agrees with Respondent that Petitioner is not entitled to halbefamrel

this claim because the OCCA's decision is neither contrary to nor an unreasonable
application of clearly established federal law. Doc. 8,-85.7 “An Information

may violate the Sixth Amendment by failing to provide adequate notice of the
nature and cause of the accusations against the defen&allahdin v. Gibson

275 F.3d 1211, 1227 (10th Cir. 2002The Supreme Court has identified “two
constitutional requirements” for a charging documeudnited States v. Resendiz
Ponce 549 U.S. 102, 108 (20Q7)A charging document “is sufficient if it [1]
contains the elements of the offense charged and fairly informs a defehtam
charge against which he must defend, and [2] enables him to plead an acquittal or
conviction in bar of future prosecutions for the same offenskaimnling v. United

States 418 U.S. 87, 117 (1974)Notably, Petitioner fails to identify, either in his
petition or direct appeal brief, any Supreme Court cases clearly estabiistitige

4

Burling and other cited unpublished decisions are not precedential, but may be cited for

their persuasive value&seeFed. R. App. P. 32;110th Cir. R. 32.1.
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Constitution requires a state to either allege a p#aticange of dates or provide a
certain level of specificity with respect to multiple acts when it chargesadhait

with sexually abusing a child. Petitioner's failure to cite any sucls ¢aseot
surprising. As some courts have recognized, “Supreme Court precedent in this area
is very general and lacks a specific application to the problems encountered in
prosecutions of child sexual abus&€tawford v. Pennsylvanj&@14 F. App'x 177,

180 (3d Cir. 217) (unpublished)see alsdBurling v. Addison451 F. App'x 761,

766 (10th Cir. 2011junpublished) (noting habeas petitioner's failure to “identify
any Supreme Court opinion that would require his charging document to specify
the time and location of the offense to inform him fairly of the [child sexual abuse]
charges against higy’Hunter v. New Mexic®16 F.2d 595, 59687, 600 (10th Cir.
1990)(citing a First Circuit decision and state court decision to summarily reject,
in preAEDPA case, habeas petitioner's “argument that the information was
deficient in failing to identify specific dates for the crimes alleged” in a chddade
assault case).

The Supreme Court's “general proposition that a defendant must have adequate
notice of the charges against him” “is far too abstract to establish cleadpécific

rule[s] [Petitioner] needs” in this caseopezv. Smith 135 S. Ct. 1, 4 (2014)In

his direct appeal brief, Petitioner primarily relied on federal court desidion
support his challenge to the sufficiency of the charging document. Hoat86

22. But regardless of whether lower federal conatge established specific rules
regarding the constitutional adequacy of charging documents in child sexual abuse
cases, the Supreme Court has not. Lower federal courts may not “refine or sharpen
a general principle of Supreme Court jurisprudence irdpegific legal rule that

[the Supreme] Court has not announce8lthith 135 S. Ct. at 4quotingMarshall

v. Rodgers569 U.S. 58, 64 (2013per curian)). Furthe, even if lower federal
courts have adopted more specific rules for the sufficiency of charging dosument
in child sexual abuse cases, those rules do not constitute clearly estalelisrall f

law for purposes of habeas review. The AEDPA “prohibits daeral courts of
appeals [as well as federal district courts] from relying on their own geat¢o
conclude that a particular constitutional principle is “clearly establish&linthe
meaning o 2254(d).Smith 135 S. Ct. at 2.

In short, the “clearly established Federal law” with respect to &etitls Ground 1

claim is the general proposition announcetiamling due process is satisfied if

the charging document (1) provides adequate notice of the charges and (2) provides
adeguate protection against future prosecution for the same daoited States v.
ResendiPonce 549 U.S. at 108Hamling 418 U.S. at 117. When, as heres th
controlling legal principle states only a general proposition, a state ceunidra
leeway in applying that principleSeeYarborough v. Alvaraddb41 U.S. 652, 664
(2004) (explaining that “evaluating ether a rule application was unreasonable
requires considering the rule's specificity,” thus, “[tjhe more genleeatule, the

more leeway courts have in reaching outcomes in-logsase determinations”).
Significantly, in determining the sufficiency a charging document, courts may
look beyond the charging document itself and consider other materials that were
provided to the defendant before tri8leeSallahdin 275 F.3d at 122{onsidering
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“material available at the preliminary hearing and through discovery,” alotig

the charging document, to conclude defendant received sufficient notice of
charges)Parker v. State917 P.2d 980, 986 (Okla. Crim. App. 199pjoviding

that the OCCA will consider preliminary hearing testimony and discoveryialate

to determine whether charging document satisfies due process requijements

Vannv. Whitten No. 15-CV-0275JED-FHM, 2018 WL 4964365, at6. ° The lower court’s
reasoning in th&anncase, andhe Tenth Circuit’sanalysisin HunterandBurling, shed light on

the issues before this court.

In the case at hand, A.J. testified extensively apteéminary hearing about the sexual
abuse, which put Petitioner on notice of the State’s allegations within the Americiedaltion
and provided adequate protection against future prosecution for the samidexctsstimony at
the preliminary hearinglsoclosdy matched her testimorduring the nofury trial. A.J. testified
that she was rapeazhe timeby Petitioner when she was six or seven years old, which in light of
her date of birth, matches ttveo-yeartime period of theapecharge in thémended hformation.
[Doc. 172 at 813; Doc. 176 at 2223]. Moreover, the sbyear time period of “2004 through
2010”within the Informationmatches up to A.J.’s testimony regarding the lewd molestation and
forcible oral sodomy charge®uring this sixyear time periodPetitioner regularly called A.J. to
his bedroom and made her tdier clothes off and lay on the bed. [Doc:2L@t 910; Doc. 176
at 19]. A.J. testified thaPetitioner would take his clothes gty on top of A.J. and rub his penis
against A.J.’s vagina. [Doc. & at 1516; Doc. 176 at 1921, 23. This happened on at least
eightoccasionsvhen A.J. was six to twelve years SldDoc. 172 at 1819; Doc. 176 at 2324].
On twooccasios, Petitioner laid on the bed and made A.J. place her mouth on his’ d@us.
17-2 at 1315, 19-20; Doc. 176 at25-27]. Petitioner also performed forcible oral sodomy on A.J.
at least twenty times[Doc. 17-2 at 16-17, 20-21; Doc. 17a62830].

The sexual abuse alleged in the Amended Information was based on A.J.’s preliminary
hearing testimony angas sufficient to put Petitioner on fair notice of the charges and to enable

5 “[ D]istrict court opinions have persuasive value only and are not binding as a matter of

law.” United States v. Worthob20 F.3d 1173, 1179-80 (10th Cir. 2008).

6 At the preliminary hearing, A.festifiedthat Petitioner rubbeddpenis against her
vagina at leastight times. At the nojury trial, she testified that it happened on at least 20
differert occasions.

! A.J.testifiedat the preliminary hearing that Petitiomesertedhis penisnto hermouth

on two separate occasions. At the qny-trial, she testified that it happened five or six times.
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him to assert a double jeopardy deferRetiioner fails to show th©@ CCA's decisionvas contrary

to, or an unreasonabledetermination of, Supreme Court precedent or an unreasonable

determination of the facts. Petitioner's Ground IV is denied.

Ground V: Excessive Sentence

Petitionerclaims his sentence “was shockingly excessive and should be modifj@&bt.
4 at 16]. In his direct appeal brief filed with the OCCA, Petitioner argued thatabuse of the
young girls “appeared to have begun with Mr. Eldridge’s older brother, the theptd A.J.,
leading the way,” that Petitionems “a vulnerable adult with significant mental defitiend that
the “toxic family environment was poisonous to all involved.” [Docll& 5051]. Petitioner
also poinédout that hs brothewltimately received a lesser sentente at 51. Petitioner asked
the OCCA to consider the unique facts and circumstances of his casedifig his sentence or

direct a portion of the sentence to be suspenttedat 51-52.

In its brief filed with the OCCAthe Stateexplained that Ground V has no meaitgung
that a fortyyear sentence “for raping two young girls as well as repeatedly sodgnand
molesting one of them is not excessivgDoc. 162 at 39]. The Stateacknowledjed that
Petitioner’'s brothereceived a lesser sentence than Petitiobet also noted thdtis brother’s
sentence was part of a pleargain. Id. Petitionerturned down the State’s plea offer and was
ultimately sentenced within the range prescribed by statdteat 3940, 42. The State further
explained thaPetitioner’s brother was not charged with rape. at 40. In contrast,Petitioner

was charged with two counts of rape and each count carried a maximum sentence didife wit

parole. Id.
The OCCA denied relief on Petitioner’s claifimding as follows:

As to Proposition V, given the nature of Appellant’s crimes and the age of the
victims, we cannot say the sentences imposed by the trial court are shocking to the
conscienceRea v. State2001 OK CR 28, 1 5, 34 P.3d 148, 149. Proposition V is
denied.

8 The excessive sentence clamset forth in Ground V of the § 2254 petition [Doc. 4 at
16]. Itis not addressed in Petitioner’s brief in support of motion. [Doc. 12].
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Eldridge, slip op. at 4.

Petitioner claims his sentencestsockingly excessive and should be modified, but he does
not identify any federal constitutional violatioMoreover, he has not shown that his sentence
falls outside the state statutory limitgn Dennis v. PoppelR22 F.3d 1245 (10th Cir. 200@grt.
denied 534 U.S. 887 (2001), the Tenth Circuit provided the following guidance:

We afford wide discretion tdhe state trial court’s sentencing decision, and

challenges to that decision are not generally constitutionally cognizaibdss it is

shown the sentence imposed is outside the statutory limits or unauthorized by law

See Haynes v. Butle825 F.2d 92192324 (5th Cir. 1987)¢ert.denied 484 U.S.

1014 (1988);see also Handley v. Pag898 F.2d 351, 352 (10th Cir. 1968).

Generally, our review of a sentence ends once we determine the sentence is within

the limitation set by statut&ee Vasquez v. Coop862 F.2d 250, 255 (10th Cir.
1988).

Dennis 222 F.3d at 1258. Here, Petitione48-year sentence wasclearly within the statutory
range of permissible punishment under Oklahoma l@envictionsfor first degree rape and rape

of a child carly a maximum penalty dffe without parole. 21 0.S.2011, § 1115.

After careful consideration of the circumstanoéshis case, this court finds the OCCA'’s
decision of this claim was not contrary to, or an unreasonable application of, Supreml@w.our

Therefore this claim is denied.

Ground VI: Cumulative Error

In his final claim, Petitioner alleges the cumulative effect of the errors at tpavdeé him

of a fundamentally fair trial. [Doc. 12 at 36]. The OC@laofound no merit in this claim:

As to Proposition VI, having found no error in the preceding propositions, there
can be no error by accumulatioBanderss. State 2002 OK CR42, 117,60 P.3d
1048, 1051. Proposition VI is therefore denied.
Eldridge slip op. at 4.
The Tenth Circuit defers to the OCCA’s cumulative error determination “uftless

ruling] constitutes an unreasonable application of the cumuatingg doctrine.” Thornburg v.
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Mullin, 422 F.3d 1113, 1137 (10th Cir. 200S)mpson v. Carpente®12 F.3cdb42, 603 (10th Cir.
2018). The OCCA reviewed the individual allegations of errors raised on direct apgpéaliad

none warranted relief, and under the circumstances, the OCCA’s cumulativaretysis is not
unreasonable. The Tenth Circuit has exy@d that “[ijn the federal habeas context, cumulative
error analysis ‘aggregates all constitutional errors found to be harmtkasalyzes whether their
cumulative effect on the outcome of the trial is such that collectively they caongerlbe
deternined to be harmless,” an analysis we undertake only if there are at least twd errors.
Fairchild v. Trammell 784 F.3d 702, 724 (10th Cir. 201sjuotingLott v. Tramme|l 705 F.3d
1167, 1223 (10th Cir. 201B)

The court finds there were no constitutional errors to aggregate in this actionngneani
there is no basis for a cumulative error analysis. Petitioner has failedviotisat the OCCA'’s
ruling on this claim was contrary totr an unreasonable application of, clearly established federal

law as determined by ti&upreme Court. This ground for relief must be denied.

Certificate of Appealability

The court further finds Petitioner has failed to make a “substantial showihg denial
of a constitutional right,” as required by 28 U.S.C. § 2253(c)(2). In addition, he has not
“demonstrate[d] that reasonable jurists would find [this] court’s assesshtre constitutional
claims debatable or wrongS3lack v. McDaniel529 U.S. 473, 484 (2000). Therefore, a certificate
of appealability shall be denied.

ACCORDINGLY, Petitioner’s petition for a writ of habeas corpus [Doc. 4] is DENIED,
and a certificate of appealability is DENIED.

It is so ordered this 3nmday of September2019.

JOAp N N K

THE HONORABLE RONALD A. WHITE
UNITED STATES DISTRICT JUDGE
EASTERN DISTRICT OF OKLAHOMA
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