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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF OKLAHOMA

JAMES D. HECK,
Plaintiff,
CaseNo. CIV-16-257-SPS

V.

COMMISSIONER of the Social
Security Administration,

N N N

Defendant.

OPINION AND ORDER AWARDING
ATTORNEY’'S FEES UNDER 42 U.S.C. § 406(b)

The Plaintiff appealed the decision thie Commissioner of & Social Security
Administration denying his request for betef The Court reversed the Commissioner’s
decision and remanded the case for furthecgedings. On remand, the Administrative
Law Judge (“ALJ") found that the Plaintiffas disabled and awded him $43,282.00 in
past-due benefits. The Plaffis attorney now seeks an and of fees pursuant to 42
U.S.C. 8406(b)(1). For the reasons set forth belthe Court finds that the Plaintiff's
Attorney’s Motion for An Awad of Attorney Fees Under 42.S.C. § 406(b) [Docket No.
23] should be granted and that Plaintifistorney should be awarded $4,800.00 in
attorney’s fees.

When “a court renders a judgment favoratdea claimant under this subchapter
who was represented before the court bytorney, the court may determine and allow
as part of its judgment a reasonable fee fohsepresentation, not in excess of 25 percent

of the total of the past-dugenefits to which the claimam entitled by reason of such
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judgment[.]” 42 U.S.C. 406(b)(1)(a). The 25%6es not include any fee awarded by the
Commissioner for representation in admir@sve proceedings pursuant to 42 U.S.C.
8 406(a). Wrenn v. Astrue, 525 F.3d 931, 937 (10th Cir. 2008) (“Based on the plain
language and statutory structure found8i®06, the 25% limitation on fees for court
representation found in 8 406(b) is not itsehited by the amount of fees awarded by the
Commissioner.”). The amount requested in tase is $4,800.0@pproximately 11.1%
of the Plaintiff's past-due Inefits in accordance witlthe applicable attorney fee
agreement, and the motion was timely filed witthirty days following issuance of the
notice of award.See Harbert v. Astrue, 2010 WL 3238958 at *1 @ (E.D. Okla. Aug. 16,
2010) (slip op.) (“The Gart notes here that while no eaphtion is needed for a Section
406(b)(1) motion filed within tinty days of issuance of the notice of appeal, lengthier
delays will henceforth be closely stinized for reasonableness, including the
reasonableness of efforts made by appelldatereys to obtain a @y of any notice of
award issued to separatgency counsel.”)See also McGraw v. Barnhart, 450 F.3d 493,
504-505 (10th Cir. 2006) (“Saon 406(b) itself does not contain a time limit for fee
requests. . . . We believe that the best optidhese circumstancesf@ counsel to employ
Federal Rule of Civil Procedure 60(b)(6)gaeking a 8§ 406(b)(1) fee award.”); Fed. R.
Civ. P. 60(c)(1) (“A motion under Rule 60(b) sitbe made within a reasonable time[.]").
The Court therefore need only determinéhis amount is reasonable for the work
performed in this casé&sisbrecht v. Barnhart, 535 U.S. 789, 807 (2002) (“[Section] 406(b)
does not displaceoatingent-fee agreements as the @mynmeans by which fees are set
for successfully representing Socgdcurity benefits claimanis court. Rather, § 406(b)
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calls for court review of such arrangementsaasndependent check, to assure that they
yield reasonable results in particular cases.”). Factors todeomsclude: (i) the character
of the representation and resudishieved, (i) whether amgilatory conduct might allow
attorneys to “profit fran the accumulation of benefits dugithe pendency dhe case in
court[,]” and (iii) whether “the benefits areoJdarge in comparisoto the amount of time
counsel spent on the cagbat a windfall resultsld. at 808,citing McGuire v. Sullivan,

873 F.2d 974, 983 (7th Cir. 1989)drecing fees for substandard work@wisv. Secretary

of Health & Human Services, 707 F.2d 246, 249-50 (6th Cir. 1983) (sanfedriguez v.
Bowen, 865 F.2d 739, 746-4(bth Cir. 1989) (noting feemre appropriately reduced when
undue delay increases past-due benefitfeeris unconscionable ilight of the work
performed);Wells v. Sullivan, 907 F.2d 367, 372 (2nd Cit990) (court should consider
“whether the requested amount is so lagge to be a windfall to the attorney”).
Contemporaneous billing records may be ae®ed in determining reasonableness.
Gisbrecht, 535 U.S. at 808 (“[T]he court may requihe claimant’s attorney to submit, not
as a basis for satellite litigatidout as an aid to the courissessment of the reasonableness
of the fee yielded by the fee agreementeeord of the hours spent representing the
claimant and a statement of the lawyer&mal hourly billing charge for noncontingent-
fee cases.”)iting Rodriguez, 865 F.2d at 741.

Based on the factors enunciatedisbrecht, the Court concludes that $4,800.00 in
attorney’s fees is reasonabler fihe work done in this caseFirst, the attorney ably
represented the Plaintiff in his appeal ts t6ourt and obtained ellent results on his
behalf,i. e., a reversal of the Commissioner's éggan denying benefits and remand for
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further consideration. The Plaintiff's successappeal enalbdehim not only to prevail in
his quest for social security benefits, but also to obtain $4,848&@mey’s fees as the
prevailing party on appeal dar the Equal Access to Justiéct, 28 U.S.C. § 2412(d),
although it appears the entire amount washhketd to satisfy back child support the
Plaintiff owed. Second, theris no evidence that theahitiff’'s attorney caused any
unnecessary delay in thesegeedings. Third, the requedtfee does not result in any
windfall to the Plaintiff's &orney, who spent #otal of 25.1 hour®n this appeal.See
Docket No. 24, Ex. 4. Thisauld equate to a rate of $194.per hour at most, which is
hardly excessive given that the fee was contingent and the risk of loss was not negligible.
The Court therefore concludes that the requestedf $4,800.00 is reasonable within the
guidelines set byisbrecht.

It appears that the Commissioner retagufficient funds to pay the $4,800.00
awarded to the Attorney herein under Setcd@6(b)(1). If, however, for any reason the
Commissioner may not have sufficient furas hand to satisfy the $4,800.00 awarded
herein, the Plaintiff's@orney will have to reaver the difference from the Plaintiff himself,
not from his past-due benefit§ee Wrenn, 525 F.3d at 933 (“If the amount withheld by
the Commissioner is insufficient to satisfyetbmount of fees determined reasonable by
the court, the attorney mustdk to the claimant, not the patie benefits, to recover the
difference.”).

Accordingly, the Plainti’s Attorney’s Motion for An Award of Attorney Fees
Under 42 U.S.C. 8§ 406(b) [Dket No. 23] is hereby GRANTE The Court approves an
award of attorney fees in tlaenount of $4,800.00 tihe Plaintiff's attorey pursuant to 42
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U.S.C. 8 406(b)(1) and directs the Commissioieepay to the Platiff's attorney the
balance of any past-dibenefits in her possession up to said amount.

IT IS SO ORDERED this 28th day of June, 2019.

feven P. Shredér
United States Magistrate Judge
Eastern District of Oklahoma



