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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF OKLAHOMA

RAY D. POTTS,
Plaintiff,

V. Case No. CI\\16-261-SPS

)

)

)

)

)

)

NANCY A. BERRYHILL, )
Acting Commissioner of the Social)
Security Administration, * )
)

Defendant. )

OPINION AND ORDER

The claimantRay D. Pottgequests judicial review of a denial of benefits by the
Commissioner of the Social Security Administratpursuant to 42 U.S.C.4)5(g) He
appeals the Commissioner’'s decision and assbdisthe Administrative Law Judy
(“ALJ") erred in determining he was not disabled. For the reasons discussed below, the
Commissioner’s decisiois herebyREVERSED and theaseis REMANDED to the ALJ
for further proceedings.

Social Security Law and Standard of Review

Disability under the Social Security Act is defined as the “inability to engage in

any substantial gainful activity by reason of any medically determinable physical or

mental impairment[.]” 42 U.S.C. 8§ 423(d)(1)(AA claimant is disabled under the Social

1 On January 23, 2017, Nancy A. Berryhill became the Acting Commissioner of Social
Security. In accordance with Fed. Civ. P. 25(d), Ms. Berryhill is substituted for Carolyn W.
Colvin as the Defendant in this action.
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Security Act “only if hs physical or mental impairment or impairments are of such
severity that he is not only unable to ds previous work but cannot, considering h
age, education, and work experience, engage in any other kind of substantial gainful work
which exists in the national economy[ll. § 423 (d)(2)(A). Social security regulations
implement a fivestep sequential process to evaluate a disability cl&ém20 C.F.R. 88§
404.1520, 416.920.

Section 405(g) limits the scope of judicial revieivthe Commissioner’s decision
to two inquiries: whether the decision was supported by substantial evidence and whether
correct legal standards were appliegbe Hawkins v. Chater, 113 F.3d 1162, 1164 (10th
Cir. 1997). Substantial evidence isore than a mere scintilla. It means such relevant
evidence as a reasonable mind might accept as adequate to support a cdficlusion.
Richardson v. Perales, 402 U.S. 389, 401 (1971quoting Consolidated Edison Co. v.
NLRB, 305 U.S. 197, 229 (19383¢e also Clifton v. Chater, 79 F.3d 1007, 1009 (10th

Cir. 1996). The Court may not reweigh the evidence or substitute its discretion for the

> Step one requires the claimant to estabtisét he is not engaged in substantial gainful
activity, as defined by 20 C.F.R. 88 404.1510, 416.918p Swo requires the claimant to
establishthat he has a medically severe impairment (or combination of impairmérds)
significantly limits hisability to do basic work activitiesld. 88 404.1521, 416.921. If the
claimant is engaged in substantialngal activity, or if hisimpairment is not medically severe,
disability benefits are denied. At step three, the claimant’'s impairment is cahwaiéinecertain
impairments listed in 20 C.F.R. pt. 404, subpt. P, app. 1. If the claimant suffers fisteda |
impairment (or impairmentsniedically equivalent” to one), he is determined to be disabled
without further inquiry. Otherwise, the evaluation proceeds to step four, Wieeckaimant must
establish thahe lacks the residual functional capacity (RFC) tarreto his past relevant work.
The burden then shifts to the Commissioner to establish at step five that therk éxisting in
significant numbers in the national econothgt the claimant can perforrtaking into account
hisage, education, work expence and RFC. Disability benefits are denied if the Commissioner
shows that the claimant’s impairment does not preclude alternative Seergenerally Williams
v. Bowen, 844 F.2d 748, 750-51 (10th Cir. 1988).
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Commissioner’s. See Casias v. Secretary of Health & Human Services, 933 F.2d 799,
800 (10th Cir. 1991). But the Court must review the record as a whole, and “[t]he
substantiality of evidence must take into account whatever in the record fairly detracts
from its weight.” Universal Camera Corp. v. NLRB, 340 U.S. 474, 488 (19519e also
Casias, 933 F.2d at 800-01.
Claimant’s Background

The claimant was born on June 11, 199d wadorty-four yearsold at the time
of the most recerddministrative hearingTr. 235). H hasa high schookducation,and
has worked as aeter reader andhunicipal worker (Tr. 6465, 259. The claimant
alleges thahe hasheen unable to work since April 11, 20Hle to a left ankle injury,
chronic ankle pain, knee pain, and stiffness and tendonitis in his hands (Tr. 235, 258).

Procedural History

On September 6, 2011, the claimant applied for disability insurance benefits under
Title 1l of the Social Security Act, 42 U.S.C. 88 4034 (Tr. 23536). His application
was denied ALJ Edmund Wereconducted an administrative hearing dodnd that the
claimant was not disabled in a written opinidatedMay 9, 2013(Tr. 11322). The
Appeals Council remanded the case on June 11, 2014 (T29270n remand, ALJ
Edmund Were conducted another administrative hearing and again found that the clamant
was not disabled in a written opinion dated May 13, 2015 (T+38)7 The Appeals
Council deniedreview, so the ALJ's May 201®ritten opinion is the Commissioner’s

final decision for purposes of this appe&ke 20 C.F.R. § 404.981.



Decision of the Administrative Law Judge

The ALJ made is decision astep fiveof the sequential evaluation. He found that
the claimant had the residual functional capacity (“RFC”) to perform a limited range of
light work as defined in 20 C.F.R. 8§ 404.1567(b)e., he could lift/carry ten pounds
frequently and twenty pounds occasionally; sit/stand/walk six hours out of arheight
workday; frequently hank, finger, or feel bilaterally;never climb ladders, ropes, or
scafolds; and never be exposed to temperature extremes, humidity extremes, or wetness
(Tr. 24). The ALJ then concluded tralthough the claimant could not return ts piast
relevant work, he was nevkelessnot disabled because there was work in the national
economy he could perforne, g., counterclerk, conveyor line bakery worker, call out
operator, and semiconductor bonder (Tr. 37).

Review

The claimant contends that thAd.J erred by failing to properlyanalyze the
opinion of treating physician Dr. Greeand the Couragrees The Commissioner’s
decision must therefore be reversed and the case remanded for further proceedings.

The ALJ found that the claimant’'slegenerative joint disease in the left ankle,
osteoarthritis right knee post ACL repair, and degenerative changes at the first
carpometacarpal joints and old healed right fifth metacarpal fracture were severe
impairments, but that his alleged anxiety and depression werseavene (Tr. 21).The
medical evidence relewnt to this appeal reveals that the claimant underwent arthroscopic
debridement with resection of small tibial osteophytes on his left ankle in October 2000

(Tr. 46263). Dr. Watts released the claimant from care without work restrictions on
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May 7, 2001, noting the claimant still reported pain, bat no treatable objective
abnormalities (Tr. 449).

Between September 2009 and September 2014, Dr. Green consistently treated the
claimantwith medicatiorfor left ankle synovitis, and often found tenderness and/or mild
swellingin his ankle on physicaxam (Tr. 395416, 48897, 531-37). Dr. Green began
treating the claimant for bilateral tendonitis in his hands in June 2011, noting recent nerve
conduction studiesound no evidence of carpal tunnel syndroifie. 398). Dr. Green
prescribed wrissplintswhen the claimant was “working in the yard or doing any lifting,”
but his treatment otherwise consistedr@fdication manageme(Tr. 398-99).

On May 10, 2011, the claimant presented to Dr. Lewis for left ankle pain
(Tr.472). Dr. Lewis found no remarkable swelling or effusion, but the claimant did have
a positive anterior drawer test as well as decreased range of motion in hifTan&l&?).

Dr. Lewis referred the claimant for an MR, the results of whiichnot show significant
articular cartilageor osteochondral lesions, but did show a modesiated anterior tibial
osteoplyte (Tr. 469). Dr. Lewis indicatethat lateral ligament reconstructicurgery

and removal of the osteophyte could be expected to relieve at least some of the claimant’s
sympoms(Tr. 469).

Dr. Schatzman completed a consultaivg/sicalexamination of the claimant on
December 6, 2011 (Tr. 44423). He foundfull grip strength in the claimant’'s hands and
indicated the claimantcould do both gross and fine manipulation (Tr. 418Dr.
Schatzman alsaoted some joint effusigmmarked tenderness of the patella, and medial

joint line tenderness on the claimant’s right knee, but fabedlaimant had full range of
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motion (Tr. 41819). Dr. Schatzman further foundeneralizd tenderness about the
claimants left ankle with full range of motion (Tr. 428). The claimant had a safe,
stable gait with appropriate speed and did not limp (Tr. 419). He was able to heel walk,
toe walk, tandem walk, and squat without difficulty (Tr. 419). Dr. Schatzmsaassed
the claimant with knee pain, residuals of left ankle sprain, and chronic pain syndrome,
and opined that the claimant should be considered for vocational rehabilitation (Tr. 419).

On July 30, 2012, the claimant underwentheoscopic allograft anterior cruciate
ligament (“ACL") reconstruction surgery on his right knee (Tr. 48§. Thereafter, he
reported occasional swelling and intermittent pain to Dr. Deloache in September 2012,
and by November 2012 he reported his knee was doing fine (Tr. 504). At a-tglow
appointment with Dr. Deloache on February 8, 2013, the claimant reported little to no
knee pain and no instability (Tr. 503). Dr. Deloache fouedcellent motion to
flexion/extension with excellent stabiljtyno tenderness, and no instabiltg examand
released the claimant for general activities and follow-up care only as needed (Tr. 503).

Following hisJuly 2012knee surgery,rad continuing through September 2014
the last treatment note in the recditk claimantconsistently repoed extreme right knee
pain to Dr. Green(Tr. 48892, 531-37). Dr. Green’s examinationsequently found
swelling, tenderness, and crepitatiom the claimant’s right kneeand sometimes
decreased range of motion (Tr. 488-921-37).

At the postop appointment related to his right knee on September 20, 2012, the
claimant reportedo Dr. Deloachethat healso had left ankle pain and instability for

many years (Tr. 499). Dr. Deloache’s examination of the claimant’s ankle dlshiget
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instability at the anterior talofibular ligament, but no effusion or edema, and Helhad
range of motion (Tr. 499). Dr. Deloache referred the claimant for an MRI, the results of
which revealed mild ankle joint effusion with fluid around the extensor digitorum longus
tendon, indicative of tenosymitis, but was otherwisaithout evidence or etiology for
instability or pain (Tr. 505, 507).

Dr. Green completed a Medical Source Statement (“MSS”) on January 4, 2013,
wherein he opinethat theclaimant could lift/carry ten pounds occasion&llyventy—five
pounds infrequently, and never twessiyx pounds or more; stand/walk for thirty minutes
at a time, for less than two hours total during an enghitr day; sit for one hour at a time,
for aboutfour hours total in an eigtitour day; needed to alternate sit/stand/walk every
hour; andneeded to elevate his légrty-five degrees for two hours during the day when
sitting (Tr. 484). He indicated that the claimant would be absent from work more than
three times per month due to his impairments or treatmend8®j. As objective
support for his description of the claimant’s limitations, Dr. Green referred to swelling in
the claimant’s right knee (Tr. 486).

As a referral from Dr. Green, the claimant presented to Dr. Zanetakis on April 9,
2013, and reported joint pain in his hands for the past year (T42B525Dr. Zanetakis
found no inflammation, synovitis, nodules, tenderness, warmth, or erythema when
examining the claimant’s hands (Tr. 527X-rays taken that day revealed moderate

degenerative changes at the first carpometacarpal joints bilaterally (Tr. 518). Dr.

% The form Dr. Green completed defined occasionally as up to two hours and forty minutes out
of an eight-hour workday, and infrequently as one hour or less in an eight-hour day (Tr. 485).
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Zanetakis diagnosed the claimant with polyanpathypolyarthritis and general
osteoarthtis (Tr. 525). The claimant’'subsequet appointments itMay 2013 and June
2014were similar (Tr. 5123).

At the administrative hearing, the claimant testified that he experishags pain
in his hands and fingers after five minutes of doing activities such as changing the oil in
his vehicleor putting car parts together, and that his saathe with weather changes
(Tr. 50-53). He alsotestifiedto morning stiffness in his hands, which he relielags
running them under warm water and applying a topical pain cream (Tr. 56). The
claimantadditionally stated that Heasdifficulty with his grip “pretty much all the time,”
and that he hapain orstiffness in his hands dailfr. 57-58). He reported “a lot” of
trouble with his knee, that his ankle turns easily, and that he uses a cane every morning
and whenever he goes to a store (TF598 As to specific limitatiog) the claimant
testifiedhe could liftup to fifteen pounds, walk odmindred and fifty feet without pain
medication and onbalf of a block with pain medication, stand for five minutes before
needing to sit, and sit for forty-five minutes to an hour before needing to stand (Tr. 62).

In his written opinion, the ALihoroughlysummarized the claimant’s testimony
from both administrative hearings, as well as most of the evidence contained in the
medical record (Tr. 2«@5).4 He gave great weight to the state agency physicians’

opinion that the claimant could perform light work, but included additional limitations in

* The ALJ erroneously stated that the claimant did not return to Dr. Deloache aftemBer
2012. The record reflects appointments in October 2012, November 2012, and February 2013
(Tr. 29, 503-05).



the claimant’'s RFC based on evidemizedafter ther assessments (Tr. 35). As to Dr.
Green’s opinion, the ALJ recited the limitations indicated in the MB@n gave itittle
weight, concluding his opinion was not supported by objective evidence, inconsistent
with the overall medical record, entirely subjective, and did not consider the excellent
results of the claimant’s July 2012 knee surgery (Tr. 35-36).

Medical opinionsof a treatng physician such as Dr. Greeare entitled to

controlling weight if “well-supported by medically acceptable clinical and laboratory

diagnostic techniques [and] consistent with other substantial evidence in the record.”
See Langley v. Barnhart, 373 F.3d 1116, 1119 (10th Cir. 2004joting Watkins v.
Barnhart, 350 F.3d 1297, 1300 (10th Cir. 2003). Even if a treating physician’s opinions
are not entitled to controlling weight, the ALJ must nevertheless determine the proper
weight to give them by analyzing the factors set fort2OnC.F.R. 8§ 84.1527 Id. at

1119 (“Even if a treating physician’s opinion is not entitled to controlling weight,
‘[tJreating source medical opinions are still entitled to deference and must be weighed
usingall of thefactors provided in § 404.1527, quoting Watkins, 350 F.3d at 1300.

The factors are: (i) the length of the treatment relationship and the frequency of
examination; (ii) the nature and extent of the treatment relationship, including the

treatment provided and the kind of examination or testing performed; (iii) the degree to

which the physician’s opinion is supported by relevant evidence; (iv) consistency

®> The ALJ inaccurately described Dr. Green’s lift/carry limitations as temg® occasionally
and up to ten pounds frequently. Dr. Green’s MSS statetlaimeant could lift/carry ten pounds
occasionally and twentffve pounds infrequently, as sudbrms were defined on his form.
Additionally, the ALJ did not mention Dr. Green’s opinion regarding the claimanéd e
elevate his legs while sitting.
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between the opinion and the record as a whole; (v) whether or not the physician is a
specialist in the area upon which an opinion is rendered; and (vi) other factors brought to
the ALJ’s attention which tend to support or contradict the opinWatkins, 350 F.3d at
1300-01citing Drapeau v. Massanari, 255 F.3d 1211, 1213 (10th Cir. 2001). Finally, if
the ALJ decides to reject a treating physician’s opinion entirely, “he must . . . give
specific, legitimate reasons for doing sojd at 1301, so it is “clear to any subsequent
reviewers the weight [he] gave to the treating source’s medical opiniotharrdasons
for that weight; id. at 1300.

The ALJwasrequired to evaluatéor controlling weight Dr. Green’s opinioras
to the claimant’'s functional limitations. Dr. GreenMSS contained functional
limitations that the ALJ rejected because he found his opinion was not supported by
objective evidence and was inconsistent with the overall medical record. In making such
findings, however, the ALJ ignored Dr. Lewis’s treatment notes which reflect a positive
drawer test and reduced range of motionthe claimant’s left ankle, as well as
recommendation fosurgery to relieve some of the claimant’s ankle pain (Tr-Z5H9
This is clearly relevant because the claimant’s ankle impairment has a direct effect on his
ability to stand, walk, and sit.Thus, tte ALJ erredby failing to discussall of the
evidence related to the claimant’s impairments and citing only evidence favorable to his
finding of nondisability. See Haga v. Astrue, 482 F.3d 1205, 1208 (10th Cir. 2007) (“An
ALJ is not entitled to pick and choose through an uncontradicted medical opinion, taking

only the parts that are favorable to a finding of nondisabilitycifing Robinson v.
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Barnhart, 366 F.3d 1078, 1083 (10th Cir. 2004) &hamlin v. Barnhart, 365 F.3d 1208,

1219 (10th Cir. 2004)

Additionally, the ALJ discounted Dr. Green’s opinianthout specifying any
inconsistencies between his opinion and the evidence of recambvidingany analysis
in relation to the pertinent factoset foth above.See, e.g., Langley, 373 F.3d atl123
(“Because the ALJ failed to explain or identify what the claimed inconsistencies were
between Dr. Williams's opinion and the other substantial evidence in the record, his
reasons for rejecting that opinion are not ‘sufficiently specific’ to enable this court to
meaningfully review his findings.”)juoting Watkins, 350 F.3d at 1300See also Wise v.
Barnhart, 129 Fed. Appx. 443, 447 (10th Cir. 2005) (“The ALJ also concluded that Dr.
Houston's opinion was ‘inconsistenith the credible evidence of record,’” but he fails to
explain what those inconsistencies are.”) [citation omitted]. The Commissiocmass
that Dr. Green’s opinion is inconsistent with evidence the ALJ summaeigedhere in
the opinion, including Dr. Green®@wn treatment notes, Dr. Schiatan’s examfindings
and opinion on vocational rehabilitation, Dr. Zanetaki’'s treatment notasd Dr.
Deloache’s treatment notes. However, this amounts to an impropédngeoatgument,
as the ALJ made no attempt to disregBrd Green’s opinion on this basisSee Haga,
482 F.3d at 120708 ([T]his court may not create or adopbst-hocrationalizations to
support the ALJ's decision that are not apparent from the ALJ's decision itself.”)

[citations omitted].
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Becausdhe ALJ failed to properly evaluate the opirsaf the claimant’s treating
physician,the decision of the Commissioner mustrbeersed and the case remanded to
the ALJ for a proper analysis. On remand, the ALJ should evaluate Dr. Robimsn
in accordance with the appropriate standards and determine what suphatvaluation
has on the claimant’s RFC and ultimately whether he is disabled.

Conclusion

In summary, lte Courtfinds that correct legal standards were not applied by the
ALJ, and theCommissioner’siecision is therefore not supported by substantial evidence.
Accordingly, thedecisionof the Commissionels hereby REVERSEDand the casés
REMANDED for further proceedings consistent herewith.

DATED this 22hd day of September, 2017.
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STEVEN P. SHREDER
UNITED STATES MAGISTRATE JUDGE
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