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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF OKLAHOMA

VICKIE LYNETTE DUNCAN )
)
Plaintiff, )
V. ) Case No. CI\V16431-SPS
)
NANCY A. BERRYHILL, )
Acting Commissioner of the Social)
Security Administration, * )
)
Defendant. )

OPINION AND ORDER

The claimant Vickie Lynette Duncaaquests judicial review of a denial of benefits
by the Commissioner of the Social Security Administration pursuant to 42 U.805(§)
She appeals the Commissioner’s decision and asetithe Administrative Law Judg
(“ALJ") erred in determining she was not disabled. For the reasons discussed below, the
Commissioner’s decisiois hereby AFFIRMED.

Social Security Law and Standard of Review

Disability under the Social Security Act is defined as the “inability to engage in any
substantial gainful activity by reason of any medically determinable physical or mental
impairment[.]” 42 U.S.C8 423(d)(1)(A). A claimant is disabled under the Social Security

Act “only if h[er] physical or mental impairment or impairments are of such severity that

1 On January 23, 2017, Nancy A. Berryhill became the Acting Commissioner of SamiatBe
In accordance with Fed. R. Civ. P. 25(d), Ms. Berryhill is substituted for CevélyColvin as the
Defendant in this action.
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[s]he is not only unable to do h[epfeviouswork but cannot, considering h[ealge,
education, and work experience, engage in any other kind of substantial gainful work which
exists in the national economy[.]’ld. 8§ 423 (d)(2)(A). Social security regulations
implement a fivestep sequential process to evaluate a disability clasee 20 C.F.R.

88 404.1520, 416.920.

Section 405(g) limits the scope of judicial review of the Commissioner’s decision
to two inquiries: whether the decision was supported by substantial evidence and whether
correct legal standards were appliegke Hawkins v. Chater, 113 F.3d 1162, 1164 (10th
Cir. 1997). Substantial evidence isrore than a mere scintilldt means such relevant
evidence as a reasonable mind might accept as adequate to support a cdficlusion.
Richardson v. Perales, 402 U.S. 389, 401 (1971quoting Consolidated Edison Co. v.

NLRB, 305 U.S. 197, 229 (1938ge also Clifton v. Chater, 79 F.3d 1007, 1009 (10th Cir.
1996). The Court may not reweigh the evidence or substitute its discretion for the

Commissioner’'s.See Casiasv. Secretary of Health & Human Services, 933 F.2d 799, 800

2 Step one requires tldrimantto establish that she is not engaged in substantial gainful activity.
Step two requires the claimant to establish that she has a medically severe inipg@rmen
combination of impairments) that significantly limits her ability to do basic work actvitfehe
claimantis engaged in substantial gainful activity, or her impairnmemot medically severe,
disability benefits are denied. If sbdees have a medically severe impairment, it is measured at
step three against the listed impairments in 20RC.Part 404, Subpt. P, App. 1. If the claimant
has a listed (or “medically equivalent”) impairment, she is regardedsableld and awarded
benefits without further inquiry. Otherwise, the evaluation proceeds pofete, where the
claimant must showhat she lacks the residual functional capacity (“RFC”) to return to her past
relevant work. At step five, the burden shifts to the Commissioner to show thegaiicant
work in the national economy that the claimaah perform, given her age, eduaat] work
experience, and RFC. Disability benefits are denied if the claimant can returndabharnpast
relevant work or if her RFC does not preclude alternative wSskgenerally Williams v. Bowen,

844 F.2d 748, 750-51 (10th Cir. 1988).
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(10th Cir. 1991). But the Court must review the record as a whole, and “[t]he substantiality
of evidence must take into account whatever in the record fairly detracts from its weight.”
Universal Camera Corp. v. NLRB, 340 U.S. 474, 488 (1951%e also Casias, 933 F.2d at
800-01.
Claimant’s Background

The claimant was born on September 21, 18968 wadifty -four years old at the
time of themost recent administrative hearifiy. 218). Shecompleted tenth gradand
hasworked as a driver, convenience store manager, sales clerk, cashier I, and routine
office clerk (Tr. 247, 517. The claimantallegesshe has been unable to work since
December 25, 2009, due to bipolar disorder, manic depressive disorder, emphysema,
chronic pulmonary obstructive disorder (“COPD”), acid reflux, and anxiety (Tr.247).

Procedural History

The claimant appliedor disability insurance benefits under Title Il of the Social
Security Act, 42 U.S.C. 88 40434, and fosupplemental security income benefits under
Title XVI of the Social Security Act, 42 U.S.C. 88 1383, on April 15, 201 (Tr. 218-
27). Her applications were deniedALJ Bernard Porteconductedan administrative
hearing andoundthat the claimant was not disabled in a written opiciatedJanuary 24,
2013 (Tr.17-33. The Appeals Council denied review, but this Court granted the
Commissioner’s Motion to Reverse and Remand for Further Administrative Proceedings

Pursuant to Sentence Four of the Social Security Act in Case Nel£2W\61-FHS-KEW,

3 Basedon awritten decision dated February 15, 201Hatthe claimant did not appeal, the ALJ
found the relevant period began on February 16, 2011 (Tr. 112-23, 443).
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and remanded the case to the ALJ on JuB83B5 (Tr. 73840). While her first applications
were pending, the claimant filed new applications on August 21, 2014, and on August 22
2014, which were alsadenied(Tr. 880900. Hawving received this Court’'s June 2015
remand, the Appeals Council consolidated the claimant’s claims and remanded the case to
an ALJ on June 12, 2015 (Tr. 7#48). On remand, ALJ Deirdre O. Dexter held
administrative hearing@nd determined that the claimant was not disabled in a written
opinion dated July 29, 2016 (Tr. 468). The claimant did not file written exceptions to
the Appeals Council challenging the ALJ’s July 2@Egision,and the Appeals Council
did not assume jurisdiction, so the ALJ’s July 2016 decision is the final decision of the
Commissioner for purposes of this appegde 20 C.F.R. 88 404.984(d), 416.1484(d)
Decision of the Administrative Law Judge

The ALJ made érdecision astep fiveof the sequential evaluatio®hefound that
the claimant hathe ability to performight work as defined in 20 C.F.R8804.1567(b)
and 416.967(byvith occasional climbing ramps and stairs, stooping, and crouching, and
never climbing ropes, ladders, or scaffolds, kneeling, or crawling (T). 45He ALJ
further found the claimant should never be exposed to unprotected heights or moving
mechanical parts, and should not do a job involving concentrated exposure to dust, odors,
fumes or other pulmonary irritants, extreme heat, extreme cold, humidity, or wetness
(Tr. 454). As tahe claimant’s psychologically based limitations, the ALJ fosimel could
understand, remember, and carry out detailed but uninvolved instructiaks,simple
work related decisionsnteract occasionally with supervisorsraguirel to receive work

instructions,work in proximity to ceworkers, but should have no more than occasional
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direct work interaction with them, and could never interact with the general public
(Tr. 454). The ALJthen concluded that although the claimant could not returartpast
relevant workshewas nevertheless not disabled because there was woihéaould
perform in thenational economye. g., inspector packer, electrical accessory assembler,
and small product assembler (Tr. 464-66).
Review

The claimant contends that the ALJ erred by faitmdevelop the recorcegarding
her COPDthrough an additicad pulmonary function studyln support, she specifically
asserts that Program Operations Manual Sy$te@MS”) DI 24540.001, issued by the
Social Security Administratiorrequiredadditional pulmonary function testing, atitht
the ALJ’s reasons for not obtaining a secatddy were insufficient and factually
inaccurate. The Court finds these contentions unpersuasive for the following reasons.

The ALJ found the claimaritad the severe impairments of COPD, degenerative
joint disease of the bilateral knees, modest degenerative changes in the bilateral hips,
hypertension, obesity, posttraumatic stress disorder, bipolar disorder, and substance abuse
disorder (Tr446). Themedical evidencas to the claimant’s breathing impairmesteas
thatproviders at Mercy Health Cliniconsisently prescribethera bronchodilator between
December 2009 and November 2014 (Tr. 1208-225, 126@\urge practitioneat Mercy
Health Clinicdiagnosed the claimant with COPD on June 10, 2010anather provider
treated the claimaribr acutebronchitis three times (Tr. 1233, 124247).

On January 23, 2012, the claimant presented to the McAlester Regional Health

Center ("MRHC”) Emergency Department for swelling in her legs (Tr. 38852 Shehad
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normal breath sounds on physical examinatibn 1053). A chest xray peformed the
following day revealed mild diffuse interstitial accentuation likely related to early
pulmonary edema or chronic changes versus atypical infection (Tr. 1057). On March 1,
2012, the claimant presented thte MRHC Emeagency Departmentor chest pain

(Tr. 106470). A respiratory examinatioshowed normal breath sounds, no chest
tenderness, and no respiratory dist(@ss106567). A chest xaytaken that dayevealed
borderline cardiomegaly, no consolidation, andacate chang&hencompared to the
January 2012hest xray (Tr. 1073). The claimant underwent a stress test the following
day, the results of which were normal (Tr. 1118).

The claimant established care with Dr. Nancy Weddle on October 8, 2013 (T+. 1253
55). Her respiratory examinationevealedrhonchi that cleared with cough, unlabored
breathing, and gooelffort (Tr. 1254). She recommended that the claimant stop smoking,
and provided her with smoking education handouts (Tr. 1255).

On January 4, 2016, the claimant presented to the MRHC Emergency Department
with shortness of breath, and reportiat she ran out of inhalers two days earlier
(Tr. 140442). On physical examination, Dr. Karen Siren found decreased breath sounds,
accessory mude use, and wheezing (Tr. 1406). The claimant’s blood oxygen saturation
level was ninety upon admission and nirgtye at discharge, but ranged from eigisisaen
to ninetyseven (Tr. 1408). A chestray taken that day revealed ordinanyflation,
borderline cardiomegaly, no appreciable acute chest process, and was similar to the March
2012 chest xay (Tr. 1410). Dr. Siren consulted with Dr. Patel, wdtatedthat the

claimant’'s hypoxia was tolerable, and thapatient observationwas not warranted
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(Tr.1410). Dr. Sirerdiagnosedhe claimant with COPD with acute exacerbation and
atypical preumonia Tr. 1410). At a followup appointmenbn January 8, 201@he
claimant reportedeeling betterregarding her pneumoni®ut that shestill had a non
productive cough (Tr. 1427). Dr. Gambrill's respiratory examination was normal, and the
claimant’s blood oxygen saturatidevel was ninetythree (Tr.1429). On February 17,
2016, the claimant reportéekeling worse, but that a recently prescribed inhaler was helpful
(Tr.1449). Dr. Gambrils respiratory exam indicatediffuse auscultation, and the
claimant’'s blood oxygen saturation was ninettsee (Tr.1451). She diagnosed the
claimant with COPD with acute exacerbation (I451). Follow-up appointments April
2016were normaglandthe claimant denied cough, dyspnea, and whedZindl435-44).
A chest xray taken on April 26, 2016, revealed a nonsiakd heart; no consolidation,
effusion, or pneumothorax; and no evidence of active cardiopulmonary disease (Tr. 1453).
A total of three consultative physical examinations have been performed on the
claimant (Tr. 32331, 132330, 135461). On May 24, 2010, Dr. Adel Malati found that
the claimant’s chest moved equally and regularly with respiration, and that her lungs were
clear (Tr. 1356). A pulmonary function study conducted the samernthgatedthat the
claimant’s prebronchodilator forced expiratory volume (“FEV1”) values were .94, 1.51,
and 1.99, and that her pdstonchodilator FEV1 values were 1.79, 2.40, and 2.04
(Tr. 1363). Dr. Malati'sclinical impression includedlnter alia, COPDand tobacco abuse
(Tr. 1357). On July 27, 2011, Dr. Ronald Schatzman found that the claimant’s chest was
symmetrical with equal expansion bilaterally, her luwgse cleato ausculation, and she

had no rales, rhonchi, or wheezes (Tr. 325)s iMpression includednter alia, COPD,
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emphysema, and tobacco abuse (Tr. 326). On January 17, 2015, Dr. JamefoGatry

that the claimant’s chest was symmetrical veitfual expansion bilaterally, her lungs were
clear to auscultation, and she had no rales, rhonchi, or wheezes (Tr. 1330). Dr. Gentry
made no assessment specifically as to the claim@anigs or breathing, bumdicated that

she was able to walk and stand for “periods of time without problem” (Tr. 1330).

A state agencyphysicianreviewed the record andompleted aphysical RFC
assessment on September 1, 2011 (Tr-350 He indicated that the claimant’s primary
diagnosis was COPD, and that she could perform light wotlk the environmental
limitation of avoiding even moderate exposure to fumes, odors, dusts, gases, and poor
ventilation,referencing Dr. Schatzman’s July 2011 consultative exam as sppd60-

57). His opinion was affirmed on November 3, 2011, with an additional reference to the
May 2010 pulmonary function studssupport(Tr. 359). The state agency physician’s
November 201Dbpinion was affirmed on May 28, 2012, with additional references to the
claimant’'sJanuary and March 2012 MRHnergent visitas support (Tr. 42Q1). After

the claimant'sluplicateAugust 2014 applications, a state agency physician again reviewed
the record and completaphysical RFC assessment on March 30, 2015430:32). He

did notinclude any respiratory systempairments in his assessment, beterencd Dr.
Schatzman’sJuly 2011 normal chest examination as support for tysnion tha the
claimant could perform the full range of light work (Tr. 730-31

In her written opinionthe ALJ thoroughly discussehle claimant’s testimonyas
well asthe evidence in the record. In denying the claimant’'s request for an additional

pulmorary function study, the ALJ concluded that the record was sufficiently developed
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regarding heCOPD (Tr. 451). In reachirguch conclusiorthe ALJ found: (i) the highest
pre and post-bronchodilator FEViesults from the May 2010 pulmonary function study
were“quite above”thelisting level requirementsand(ii) the medical evidence contained
nofindings or complaintt suggest worseningOPDsymptoms (Tr453). She alsaoted
that the claimant’®nly episode of emergent treatment for COPD occurred aftewahke
without medicatiorfor two days and did nakequireinpatient observation, the claamt
continued to smoke, and an April 2016 chesgtayx showed no evidence of active
cardiopulmonary disease (®52). The ALJ then gave the state agency physicians’
opinions significant weight, but modified the claimant’s RFC to sskilied work with
additional limitations based on her subjective complaints (Tr. 461).

The claimant’'s argument, broadly stated, is that the ALJ failed to develop the record
regarding herCOPD particularly that she should have ordered another consultative
examination including a pulmonary function test. It is true that a social security disability
hearing is nonadversarial and the ALJ bears responsibility for ensuring that “an adequate
record is developed during the disability hearing consistent with the issues ri&isad &

v. United States Department of Health & Human Services, 13 F.3d 359, 3661 (10th Cir.
1993), citing Musgrave v. Sullivan, 966 F.2d 1371, 1374 (10th Cir. 1992). The ALJ
nevertheleshas “broad latitude” in deciding whether or not to order a consultative
examination. Hawkins v. Chater, 113 F.3d 1162, 1166 (10th Cir. 199@iting Diaz v.
Secretary of Health & Human Services, 898 F.2d 774, 778 (10th Cir. 1990). “When the
claimant has satisfied his or her burden” of presenting evidence suggestive efe sev

impairment, “then, and only then, [it] becomes the responsibility of the ALJ to order a
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consultative evaluation if such an examination is necessary or helpful to resolve the issue
of impairment.” Id. at 1167. In assessing the claimant’s RIRE€ ALJrelied on objective
medicalevidence that includetthe May2010 pulmonary function studthestate agency
physicians’ opinionsandthe claimant’s own subjective statemenEurthermoreas set
forth above, the ALJ concluded that the record was fully developed as to the claimant’s
COPD andexplained her reasons, which atgported by the recordl'he Couris satisfied
that the ALJ adequately performed her duty here.

As part of her contention that the ALJ failed to devdlop record the claimant
morespecifically asserts thah additionabulmonary function study was required pursuant
to POMSDI 24540.001. At the time of the ALJ’s decision, POMS DI 24540@0%ided
guidance onpulmonary function studies wheavaluating whether a claimant was
presumptively disabled und@0 C.F.R., Part 404, Subpt. Rpp. 1, 88 3.02, 3.04 (the
“Listings”). It stated that a pulmonary function stutshould be purchased when there is
a clinical basis for a pulmonarynpairmentand an evaluation of alhe evidence
(e.g.history, physicalexamination, chest-kay) does not permit a favorable decision.”
POMSDI 24540.001A)(2). Notably,that particular section has been removed from the
POMS since the ALJ’s decision. More importanthg issuéhereis not whether the ALJ
should have ordered a pulmonary function stimdyne first instance, it is whether the ALJ
shouldhave ordered aadditional pulmonary function studyThe recorddoes contaira
pumonary function study, and as discussed above, the ALJ did not abuse her broad latitude

by declining to order a second study.
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Finally, the claimant asserts that the ALJ's reasonsnfuirordering a second
pulmonaryfunction study were insufficient and factually inaccurate. As to the ALJ's
finding that the claimant's pulmonary function study results were “quite above the
requirements needed to meet or equal listing lewlg’ claimghat her two lowespre-
bronchodilatoFEV1 values of .9and 1.5Imeet theequiranens of Listing 3.02(Chronic
Pulmonary Insufficiency) To meet Listing 3.02a claimant must shovan FEV1 value
below a particular threshottiat correspond® her heigh. See 20 C.F.R. Part 404,uBpt.

P, App. 1, 83.02(A). Contrary to the claimant’s assertiolme tregulatios require that the
highest FEV1 valuefrom at least three triatse utilizedfor listing evaluation purposeSee
20 C.F.R. Part 404, Subpt. P, App. 1 8 3.00{(&)an abundance of cautiadhe ALJnoted
that the claimant’sighest pre-bronchodilatoFEV1 valuewas 1.9%nd herhighest post-
bronchodilator FEV1 value was 2.40, and then correctly determinebathatalues were
above the Listing uirement of 1.2%Tr. 451). Accordingly, the ALJ made no error in
evaluating whether the claimant nigsting 3.02.

As to the ALJ'sfinding thatthe medical evidence contained mewidence or
complaints to suggest worsening symptoms, the claimant sugusstsd thathe medical
records reflectthat her COPMaddeteriorated. However, the ALJ specifically noted every
relevant medical record available in the administrative recordstdhdoncluded that she
could work. See Hill v. Astrue, 289 Fed. Appx289, 293(10th Cir. 2008)(“The ALJ
provided an extensive discussion of the medical record and the testimony in support of his
RFC finding. We do not require an ALJ to point to ‘specific, affirmative, medical evidence

on the record as to each requirement of an exertional work level before [he] can determine
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RFC within that category.’ ")quoting Howard v. Barnhart, 379 F.3d045, 949(10th Cir.
2004). See also Corber v. Massanari, 20 Fed. Apx. 816, 82Z10th Cir. 2001) (“The final
responsibility for determining RFC rests with the Commissioner, and because the
assessment is made based upon all the evidence in the record, not only the relevant medical
evidence, it is well within the province of the ALJ.E)ting 20 C.F.R.88 404.1527(e)(2)
404.1546; 404.1545; 416.946. Essentially, the claimant asks the Coeweagh the
evidence in the record, which the Court cannot 8 Casias, 933 F.2d at 800.
Conclusion

In summary, the Court FINDS that correct legal standards were applied by the
ALJ, and the Commissioner’s decision is therefore supported by substantial evidence.
The decision of the Commissioner decision is accordingly hereby AFFIRMED.

DATED this 13h day ofMarch, 2018.
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STEVEN P. SHREDER
UNITED STATES MAGISTRATE JUDGE
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