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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF OKLAHOMA

JORDAN DEMETRIE WILLIAMS , )
)

Petitioner, )

)

V. ) Case No. CI\V17-258RAW-KEW

)

LUKE PETTIGREW , Warden, )
)
)

Respondent.

OPINION AND ORDER

Now before the couiits Petitioner’s petition for a writ of habeas corpus filed pursuant to
28 U.S.C.82254 [Doc.1]. Petitioner a pro se prisoner in the custody of the Oklahoma
Department of Correctionss currentlyincarcerated at thé@oseph Harp Correctional Centar
Lexington Oklahoma. Following a jury trighewas convicted of one countiofst degreemurder,
after former conviction of afelony, in MuskogeeCounty District CourCase NoCF2014-559
andsentenced thife imprisonment witloutthe possibility of paroleHe s attacking his conviction

and sentence arsetts forth iive grounds for relief:

l. The State’s evidence failed to disprove Petitioner’s defense afefelfise and thus
fails to support his conviction and sentence for fiegjrde murder

Il. The trial court abused its discretion by failingsiea spontagive instructions on
heat of passiommanslaughter, manslaughter by resisting criminal attempt and
second degree murder, in violation of Petitioner’s due process rights unBdtithe
and Fourteenth Amendments to the United States Constitution and Article7ll, 88
and 20 of the Oklahoma Constitution.

[1. Petitioner’s rights to due process and a fair trial were violated by the improper
admission of irrelevant arrejudicial character evidence in violation of the Fifth
and Fourteenth Amendments to the United States Constitution and Article7ll, 88
and 20 of the Oklahoma Constitution.
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V. Petitioner was deprived of the effective assistance of counsel in viotdtite
Sixth and Fourteenth Amendments to the United States Constitution and Article 11,
88 7 and 20 of the Oklahoma Constitution.

V. The accumulation of errors deprived Petitioner of a fair trial and religbtbot

Respondent concedd® petition is timely aththatPetitioner has exhaustet Btate court
remedies for the purpose of federal habeas corpus review. §@0&].! The grounds for relief
asserted by Petitioner herein were presented Oklshoma Court of Criminal Appeals (OCCA)
and the OCCA affirmed Petitioner's conviction and sentenéetitioner has not filedan
application for postonviction relief in the state district court. The following have been submitted

for consideration in this matter

Petitioner’s direct appeal brief.

State’s brief in Petitioner’s direct appeal.

Petitioner’s direct apaé reply brief.

OCCA opinion affirming Petitioner’s judgment and sentence.
State courtecord.

Transcripts.

Trial exhibits.

@ T Mmoo ®>»

Standard of Review

Under the Antierrorism and Effective Death Penalty Act, federal habeas corpus relief is

proper only when the state court adjudication of a claim:

(1) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the Suprerhe Co
of the United States; or

1 This court’s record citations refer to the CM/ECF page numbers in the upper right-hand
corner of each document.



(2) resulted in a decision that was based on an unreasonable determination of the

facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d).

As a preliminary matterPetitioner has included claimsspecifically based uporthe
Oklahoma Constitution within Grouadl, Ill, andlV. Thoseportions of Petitioner’s claims are
denied. Claims grounded in a state’s constitution are not cognizable on federal habeas corpus
review. The Supreme Court has explained “it is not the province of a federal habeas court to
reexamine stateourt determinations on sta@v questions. In conducting habeas review, a
federal court is limited to deciding whether a conviction violated the Constitutios), dadweaties
of the United States.Estelle v. McGuire502 U.S. 62, 6768 (1991).See also Davis v. Reynolds,

890 F.2d 1105, 1109 n. 3 (10th Cir.198%lternative state claims, whether grounded fate
statutes or the Stat€onstitution are not cognizable und@&8 U.S.C. §2254a).” (citation
omitted))

Factual Background
The OCCA set forth the facts of the case as follows:

During the evening hours of July 2, 2014, Appellant shokdledi Rachelle Hayes

in Muskogee, OklahomaShe was found approximately 11:00 p.m. slumped
over on the porch of the residenae328 Douglas StreetThe occupant of the
residence, Desmorlcewis, drove up to the house and upon seeing the decedent’s
body, honked his car hornThinking she was drunk, Mr. Lewis hoped sheuld
wake up and leavalVhen the decedent did not stir, he notitiésllandlord, Natasha
Franklin. Ms. Franklin and Mr. Lewis checkdatie decedent’s body and didtn
find a pulse.Police and medicglersonnel were called and arrived at approximately
11:16 p.m. Thedecedent was pronounced de&he was wearing ashirt, jeans
andflip-flops. Her canvas bag was across her boélyoook was founahearby. It

was later determined that she had suffered eight butlends to her chest and
hands. Five projectiles were recovered froner body. Four .25 caliber shell
casings were recovered from smene.

After he shot the decedent, Appellant left the scene and dalecbusin Jodie
Simpson to pick him upHe told Mr. Simpson angirlfriend Karla Hernandez that
he had just killed a womanWhenthey did not believe him, he said he was not
lying and told Mr.Simpson to drive by the house on Douglas Strégipellant
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said,“she got to be dead, because | shot her four timé@#en the grouprove by
the house, they observed the decedent slumped over gootble. Appellant
offered, “yep, she’s delal shot her.” Appellant told Mr. Simpson that he shot the
decedent because she was drumgylted him, tried to hit him with her purse and
tried to cut him witha box knife. Appellant told Ms. Hernandez he killed the
decedenbecause as they were wallf, the decedent kept “messing with hamd
calling him names” and she tried to hit him with a purseloick.

After driving around, Mr. Simpson parked at a nearbgtaurant and he and
Appellant got out ofhe car and walked to thm®use on Douglasti®et. When Mr.
Simpson and Appellant got tee porch, Appellant picked up the decedent’s lifeless
arm and saidjlook at this, she’s dead.Appellant then used the flashlight on his
cell phone to look for shell casings in the yard so he could pick tlenNot
finding any casings, the men left the scene and walkedtbddk Simpson’s car.
Appellant told Mr. Simpson and Mblernandez that “I done killed that bitch” and
“that bitch is dead as doornail.” Appellant gave Mr. Simpson a .2aliber
handgun and Box of ammunition to hold for himMr. Simpson kept the gun and
ammunition until Appellant was arrested when he took it toghesdmother’s
house and hid it in the closet.

During the ensuing investigation, Appellant waterviewedby police. He initially
denied ever having any contact with thecedent.He subsequently admitted he
shot the decedent at the hoase€28 Douglas Streef\ppellant explained that he
was walkingdown the street and the decedent approacinedid asked fomoney

to buy liquor. Appellant said when he refused to give haney, the decedent
insulted him and threw a bottle of Gatoraddiat. Still insisting she needed a
bottle of liquor, Appellant said sheven offered sex in exchange for meg.
Appellant said he agairefused.He said that about this time, a white pickup pulled
up to anearby stop signAppellant said the decedent told the people inthde
pickup that he was crazyHe said that after the pickup drove df§ tried to ckn

her down but she was “trippinHe said she grabbedbrick she had in her bag and
“nicked” him. Appellant said héhought she was going to beat him with the brick,
so he shot herHe said that she was standing in the yard the first time he shot her
andshe fell back onto the porclie said he shot her four more timé$e admitted
that after initially leaving the scene, he went back to steiflecedent was dead
and to look for spent shells.

Williams v. StateNo. 2015611, slip op. at# (Okla. Crim. App. Aug. 16, 2016) (unpublished).
[Doc. 94 at 1-4]. The OCCA’s factual findings are entitled to a presumption of correctness, unless
Petitioner produces clear and convincing evidence to rebut the presump2®nuU.S.C.

§ 2254(e)(1).



Ground I: The State’s evidence failed to disprove Petitioner’'s defense of sddfense and

thus fails to support his conviction and sentence for first degree murder.

Petitioner did not testify at trial, but b&ld two witnesses and law enforcement tiashot
the victim, Rachelle HayesPetitioner claimdie had reasonable grounds to believe that he was
about to suffer great harm from thietim, and he acted in setfefense. [Doc. 1 at 5; Doc.11at
22]. After shooting the victimPetitionerreportedly told his friendKarla Hernandezthat the
victim “kept messing with him, calling him names,” and triedhitchim with a“purse or arick.”
[Doc. 162 at61, 73. Petitionerreportedly toldhis cousirifriend, Jodie Simpson, that the victim
wasdrunk, had calledhim a“n****r,” hadtried to hit him withher purse, and also had a box
cutter Id. at91. In hissecond interviewvith law enforcementetitionerallegedthatthe victim
“was attacking me, | shot her in salefense, she wdsying to beaime, hit meone time with the
brick,” that she “was trying to kilime over my money,”and that “she was attacking me with
everything she had?”’[Doc. 11 at 23;DVD+R, State’s TriaExhibit 184]. Petitionemow direds
the court’'s attention to these statements, claintimat “[u]nder these circumstances, any
reasonable person would have believed that [Petitioner] was in danger of physical fastencevi
and that Ms. Hayes intended to do him physical harm.” [Ddc.al 23]. And, according to
Petitioner, “[n]o rational trier of f& could have determined that the State proved beyond a
reasonable doubt that [Petitioner] did not have a reasonable fear of great bodily injurgeib.’him
Id.

2 Petitioner was interviewed Bl Special Agent Mike Beaver and Muskogee Police

Department Officer Rob Frazien two occasions. On July 8, 2014, in his first interview,
Petitioner claimedhat he had been in a car with his mother’s boyfriend on the night of the
murder,that they were traveling to his grandmother’s house, and that he had noticed a lady
slumped over on the porch as they drove by the house on Douglas $éettH, State’s Trial
Exhibit 17A at 4:05]. He remembered seeing some type of a book or notebook near the lady and
noticed she was wearing flip flops. [State’s Trial Exhibit 17A at 6:30]refeatedlydenied

any involvement with the crimeHe specificallysaid “I didn’t do it” several times, and add#éd
have no reason to do thather,” and “I don’t even know her.” [State’s Trial Exhibit 17A at
10:50, 16:59, 18:08, 45:24, 1:01]4MHe also denied having a gun in the past 30 ditsite’s
Trial Exhibit 17A at20:49]. Authorities gathered additioreidence and Petitioner was
interviewed again on July 18, 2014. [Doc. 10-2 at 143-44]. During the second interview,
Petitioner stated that he shot the victim in-sleffense.Petitioner was 19 years old at the time of
his interviews.[State’s Trial Exhibit BA at 23:34].
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In responseRespondenargueshatfederal habeas corpus relief is not warrarttedause
“Petitioner fails to showthe OCCA’sdetermination on this issue was either contrary taror
unreasonable application of, controlling Supreme Court law, or an unreasonable deterrafnat
the facts in light of the evidence presented in state £o[Dc. 9 at 8-9]. Respondenteminds
the court that the governing standard for evaluating sufficiency of evidence clasrsetvforth
by the Supreme Court irackson v. Virginia443 U.S. 307 (1979)ld. And, thoughthe OCCA
did not expressly cite tdacksonin the opinion,Respondent contendee OCCA applied the
Jacksonstandard to find the evidence sufficient to sustain Petitioner's conviclidnat 12.
Respondentalso refers to the trial transcriptand exhibits to undermine the arguments in

Petitioner'sGround |

The record demonstratédse prosecution sufficiently proved Petitioner was guilty
of first degree murder and was not acting in-sielffense. The evidence at trial
showed Petitioner stood over Ms. Hayes, as she was cowering down below him
with her hands raised, and shot her, foor (4) times, bukeight (8) timeswith a

gun (Tr. Vol. lll, 8:86, 92; State’s Trial Exhibits 6, 34, 55). While Petitioner
claimed the victim had tried to either hit him with her purse or pulled a brick or a
box knife from her purse and tried to attack him, no weapons of any kind were
found on or around the victim and she had none in her purse (Tr. Vol. {15156

Tr. Vol. lll, 46, 6466, 74, 76). Indeed, her purse was strapped close to her body
when she was killed (Tr. Vol. Ill, 53). Petitionalso had no injuries or blood on
him the night of the attack (Tr. Vol. Il, 61-62, 81).

Additionally, Mr. and Mrs. Withers testified they saw the victim immediately
before she wakilled and she appeared scared of Petitioner (Tr. Vol. ;1353
138-139, 149t50). They nevesaw the victim attacking Petitioner or even holding
anything in her hands (Tr. Vol. I, 143, 160Yhat they did see was Petitioner
walking up and down the street and deliberately coming tmeards the house

when the victim spoke to the Withers and tried to get a ride out of the neighborhood
(Tr.Vol. 1, 133140, 149161). When the Withers drove around the corner they saw
Petitioner peering around the corner of the house at them and then, as they drove
further down the road, heard whdts. Withers thought was gunshots (Tr. Vol. I,
1384139, 140, 14344, 149151). She immediately surmised Petitioner had shot
the victim and said as much to her husband who thought instead that the sounds
were just loud fireworks (Tr. Vol. I, 139, 160).

What the Withers’ testimony indicates is that Petitioner was stalking the very drunk
and scared Ms. Hayes around the yard and he waited until the Withers were out of
sight before shooting the victim eight (8) times. Whether he was offended she had
asked him for money and considered her a nuisance or he had heard her call him a
derogatory name to the Withers and walked back to confront the victim about her
choice of words, none of that provided justification under Oklahoma law for
Petitioner’s deadly actiongones 201 P.3d at 886.
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The jurors heard Petitioner’'s explanation. They reasonably chose based on all of
theevidence presented, including evidence of Petitioner bragging about the murder
to his friends andghowing off the victim’s body to his cousin, nim believe
Petitioner’s claim that he was fending off some type of an attack by the \&=am.

e.g., Brownv. Stat871 P.2d 56, 65 (Okla. Crim. App. 1994) (“Despite Appellant’s
claims he shot the decedent only to preserve his own life and did nat otk

him, he did not seek help for the decedent after the shooting.”). Indeed, even by
Petitioner’'s own account, the victim never threatened him and her attempts to
“attack” him, either with her purse or with a brick, or with a plastic bottle, ware
successful (State’s Trial Exhibit 18A). Thus, any alleged fear byidrertthat he

was about to suffer death or great bodily harm at the hands of the victim was not
rational and his use of force against Ms. Hayes with a deadly weapon was
unreasonable and unjustified. Under such circumstances, the jury’s determination
that Petitioner was guilty of first degree murder cannot be viewed asnabénd

the OCCA'’s decision upholding the verdict cannot be considered “objectively
unreasonable Johnson132S. Ct. at 2062.

[Doc. 9at 15-16].

The OCCA analyzed and denied relief on Petitioner’s claim as follows:

In his first proposition of error, Appellant contends the evidence was insufficient to
support his conviction for first degree murder because the State failed to disprove
his claim of seHdefense and therefore his conviction must be reversed with
instructions to dismiss.

This Court looks to the entire record to determine whether, after reviewing the
evidence in the light most favorable to the prosecution, any rational trier of fact
could have found the essential elements of the crime charged beyosdrzsatda
doubt. Hancock v. State2007 OK CR 9, § 57, 155 P.3d 796, 81lhis Court
acceptsall reasons, inferences and credibility choices that tend to support the
verdict. Postelle v. Staje2011 OK CR 30, 1 12, 267 P.3d 114, 1%6&rner v.
State 2006 OK CR 40, T 35, 144 P.3d 838, 8&8e juryis the exclusive judge of

the weight and credibility of the evidenaad although there may be conflicts in
the evidence and different inferences drawn therefrom, this Court will notidistu
the jury’s verdict if there is competent evidence to suppoMarner, 2006 OK

CR 40, 1 40, 144 P.3d at 863.

The Oklahoma statutes define fid#gree murder as the unlawful killing of a
human being with malice aforethougi?l O.S.2011, § 701.7(A)Premeditated
design sufficient to establish malice aforethought may be inferred from thaf fact
the killing alone, unless the facts and circumstances raise a reasonable doubt as
whether such design existe@l1 0.S.2011, § 702The unlawful designa effect
death, by which a homicide constitutes murder, may be formed instantly before
committing the act by which it is carried into executiofilliams v. State1991

OK CR 28, 1 11, 807 P.2d 271, 274.



Seltdefense is an affirmative defense which adihiéselements of the charge, but
offers a legal justification for conduct which would otherwise be crimiril.
0.5.2011, § 733See alsaMcHam v. State2005 OK CR 28, 1 10, 126 P.3d 662,
667. Because the State must prove that the death was unlavdnl @ement of
first-degree murder, the State was obligated to prove, beyond a reasonable doubt,
that Appellant did not act in sedfefense.Hancock 2007 OK CR 9, 65, 155 P.3d

at 812. The trial court gave the full complement of instructions on theref of
seltdefense.

The State’s evidence showed that the 48 year old decedent was on the floor of the
porch, with her hands raised when she was shot eight times in the chest and hands
by a person standing over haifhile Appellant claimed the decederachtried to

hit him with a brick or a box knife, neither a brick nor a box knife was found
anywhere near the scenéppellant had no visible injuries or blood on him that
night.

Hours® before she was killed, the decedent had approached a pickup stbpped a
stop sign near the house where she was later found dead. She asked the occupants
of the truckMr. and Mrs Withers, for a ride out of the neighborhodthe Withers
testified they could see Appellant standing near the back of the truck and walking
past them as they talked to the decedeélttey testified that the decedent seemed
scared of Appellant and called him “crazyhey testified they never saw anything

in the decedent’s hands or the decedent acting aggressively or attacking Appellant.
The Withers refused the decedent’s request for a ride and drove on around the
corner. Mrs. Withers looked back to see Appellant watching them drive away.

few minutes later, Mrs. Withers heard what she thought were gunsikss.
husband told her it was only fireworks.

Evidence showed that the decedent was inebriated on the day of her death.
Regardless of the level of her sobriety, the evidence did not support Appellant’s
claim that she was the aggressdkt least twenty years older than Appellant,
wearing flip-flops on her feet and unarmed, any insults or threats the decedent
directed at him, did not provide the justification for his deadly actibrese threats

do not justify the use of force against another perdones v. Sta;2009 OK CR

1, 65, 201 P.3d 869, 88d.he amount of force used to defend oneself may not
exceed the amount of force a reasonable person, in the circumstances and from the
viewpoint of the defendant, would have used to prevent bodily haicHam

2005 OK CR 28, 1 10, 126 P.3d at 6@ he right of seHdefense cannot be invoked

by an aggressor or by one who voluntarily enters into a situation armed with a
deadly weaponDauvis v. State2011 OK CR 29, { 95, 268 P.3d 86, 115.

3 In its response, the State directs this court’s attention to the jury tranSwiptJ01 at
130138, 147155, 160], notinghat“[t] he record reflects Mr. and Mrs. Withers saw the decedent
and Appellant onlyninutesbefore Appellant shot the decedéntDoc. 9 at 11].



Here, jurors heard evidence that Appellanids&ld he was in fear that he was about
to suffer death or great bodily injury by the decedent’s use of a brick or a box knife
and in response shot her eight times as she lay on the grobhadury also heard

that Appellant bragged about the murder tofamily and friends and showed off

the decedent’s lifeless bodylhe jury unquestionably rejected Appellant’s claim

of selfdefense finding his fear of harm unreasonable and unjustifieeir finding

of first degree murder is supported by overwhelminglence. It is not the
province of this Court to disturb their verdict. Proposition | is denied.

Williams slip op. at 4-7.[Doc. 9-4at4-7].

In federal habeas review of a state court conviction, “the relevant questibatiser, after
viewing the evidence in the light most favorable to the prosecuiyational trier of fact could
have found the essential elements of the crime beyond a reasonable dagksbn v. Virginia
443 U.S. 307, 319 (1979) (emphasis in original). The Supreme Court repeatedly has emphasized
the deference the reviewing court owes to the trier of fact and “the sharplgdiméture of
constitutional sufficiency review.Wright v. West505 U.S. 277, 296 (1992) (eig Jackson443
U.S. at 319). “[A] federal habeas corpus court faced with a record of histoatsattat supports
conflicting inferences must presurven if it does not affirmatively appear in the reedrdt
the trier of fact resolved any such conflicts in favor of the prosecution, and must defat to t
resolution.” Jackson443 U.S. at 326. The court must “accept the jury’s resolution of the evidence
as long as it is within the bounds of reaso@rubbs v. Hannigay©82 F.2d 1483, 1487 (10thrCi
1993) (citingUnited States v. Edmondso862 F.2d 1535, 1548 (10@ir. 1992)). “To be
sufficient, the evidence supporting the conviction must be substantial; that is, domste than
raise a mere suspicion of guiltBeachum v. Tans®03 F.2d 1321, 1332 (10th Cir.) (citibigited
States v. Troutmar814 F.2d 1428, 1455 (10th Cir. 198€@rt. denied498 U.S. 904 (1990).

Sufficiency of the evidence is a mixed question of law and fact. We ask whether
the facts are correct and whether the laws pr@perly applied to the facts, which is
why we apply both 28 U.S.C. § 2254(d)(1) and (d)(2) when reviewing sufficiency
of the evidence on habeas.

Maynard v. Boone468 F.3d 665, 673 (10th Cir. 2006) (citations omittedjt. denied549 U.S.
1285 (2007).

In federal habeas proceedings, where a sufficiency challenge was resolved on the
merits by the state courts, we have held that AED&RSs an additional degree of
deference,’and the question becomes whether “the OCCA's conclusion that the
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evidencewas sufficient constituted an unreasonable application oflaélc&son
standard.Diestel v. Hines506 F.3d 1249, 1267 (10th Cir.20Q¢juotingPatton

v. Mullin, 425 F.3d 788, 796 (10th Cir.2005)) (internal quotation marks omitted);
seeColeman v. Johnsor— U.S. —-132 S.Ct. 2060, 2062, 182 L.Ed.2d 978
(2012)(per curiam). We call this standard of review “deference squaredig v.
Sirmons486 F.3d 655, 666 n. 3 (10th Cir.20@@uotingTorres v. Lytle461 F.3d
1303, 1313 (10th Cir.200pjinternal quotation marks omitted).

Hooks v. Workmgr689 F.3d 1148, 1166 (10th Cir. 2012).

“Even if a state court resolves a claim in a summary fashion with little or sonieg,
[the habeas court] owe[s] deference to the state court’s reftdirie v. Massie339 F.3d 1194,
1198 (10th Cir. 2003). A state court’'s summary disposition must be upheld unless a fedegal habea
court is persuaded, after conducting an indepanésrew of the record and pertinent federal law,
that the state court’s result “unreasonably applies clearly established feseradl (quoting
Aycox v. Lytle196 F.3d 1174, 1178 (10th Cir. 1999)).

To determine whether there was sufficient evidgmesented at trial to sustain Petitioner’'s
conviction, the court first must look to Oklahoma law for the elements required forirtte ¢
Jackson 443 U.S. at 324 n.168ge also Torres v. Mulljr817 F.3d 1145, 1152 (10th Circgrt.
denied 540 U.S. 1035 (2003). Oklahom#frst degreemurderstatute provides that:

A person commitsurderin thefirst degreavhen that person unlawfully and with
malice aforethought causes the death of another human being. Malice is that
deliberate intention unlawfully to take away the life of a human being, which is
manifested by external circumstances capable of proof.

Okla. Stat. tit. 21, § 701.7(A).

In the case at hanthejury receivechumerousnstructions at trial, including the following

GENERAL CLOSING CHARGE-PRESUMPTION OF INNOCENCE

The defendant is presumed innocent of the crime charged, and the presumption
continues unless, after consideration of all the evidence, you are convinced of his
guilt beyond a reasonable doubt. The State has the burden of presenting the
evidence that edblishes guilt beyond a reasonable doubt.

The defendant must be found not guilty unless the State produces evidence which
convinces you beyond a reasonable doubt of each element of the crime.
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OUJICR 1064

[Doc. 10-6 at 62].
DIRECT AND CIRCUMSTANTIAL EVIDENCE- WEIGHT

The law makes no distinction between the weight to be given to either direct or
circumstantial evidence. You would consider circumstantial evidence together
with all the other evidence in the case in arriving at your verdict.

OUJICR 94

[Doc. 10-6 at 71].
CIRCUMSTANTIAL EVIDENCE

The State relies in part for a conviction upon circumstantial evidence. In order to
warrant conviction of a crime upon circumstantial evidence, each fact necessary to
prove the guilt of the defendant must be established by the evidence beyond a
reasonable doubt. All of the facts and circumstances, taken together, must establish
to your satisfaction the guilt of the defendant beyond a reasonable doubt.

OUJICR 95

[Doc. 10-6 at 72].
HOMICIDE - INTRODUCTION

The ddendant is charged with murder in the first degree of Rachelle Louise Hayes
on July 2, 2014 in Muskogee County, Oklahoma.

OUJICR 459

[Doc. 10-6at 77].

MURDER IN THE FIRST DEGREE
WITH MALICE AFORETHOUGHT - ELEMENTS

No person may be convicted ofurder in thefirst degree unless the State has
proved beyond a reasonable doubt each element of the crime. These elements are:

First the death of a human

11



Secondgthe deathlwas unlawfuj

Third, the death was caused by the defendant;

Fourth, the death was caused with malice aforethought.
OUJICR 461

[Doc. 10-6 at 78].

MURDER IN THE FIRST DEGREE
DEFINITION AND EXPLANATION OF MALICE AFORETHOUGHT

“Malice aforethought” means a deliberate intention to take away the Afuhan

being. As used in these instructions, “malice aforethought” does not mean hatred,
spite or ilkwill. The deliberate intent to take a human life must be formed before
the act and must exist at the time a homicidal act is committed. No parécgtr

of time is required for formation of this deliberate intent. The intent may hawxe bee
formed instantly before commission of the act.

OUJICR 462

[Doc. 10-6 at 79].

Other important jury instructions, such as GlCR 846 and OUJCR 849, were ao
provided to the jury. Self-defense is described in OTRI846 as follows:

A person is justified in using deadly force in self-defense if that person réasona
believed that use of deadly force was necessary to protect himself from imminent
danger ofleath or great bodily harm. Seléfense is a defense although the danger

to life or personal security may not have been real, if a reasonable person, in the
circumstances and from the viewpoint of the defendant, would reasonably have
believed that hishe was in imminent danger of death or great bodily harm.

[Doc. 10-6at82].
Moreover, andf significant importanceOUJICR 8-49 explained “[i]t is the burden of
the State to prove beyond a reasonable doubt that the defendant was not actirdgferssdf- If

you find that the State has failed to sustain that burden, then the defendant must be found not
guilty.” [Doc. 106 at83].
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Anotherinstruction provided to the juryfODUJICR 10-8, stated in part that “[i]t is your
responsibility to determine the credibility of each witness and the weight to be givesttimony
of each witness.” [Doc. 16 at 66]. The instruction also statdtht “[yJou should not let
sympathy, sentiment or prejudice enter into your deliberations, but should discharge your duties
as jurors impartially, conscientiously, and faithfully under your oaths and return sulitt as

the evidence warrants when measuredhiege instructions?’Id.

Petitioneis friend and Petitioner’s cousirifriend testified about statements made by
Petitioner. Petitionernow points to these statemeras well as those made during his second
interview withinvestigatorsarguing that any reasonable person would have believed that he was
in danger of physical force or violence, that Ms. Hayes intended to do physical harm, anel that t
evidence was insufficient to support a conviction for murder in the first degree béva&tate
failed to disprove his claim of selfefense. The jury, however, was properly instructed on the
elements of murder in the first degree and-defenseandthe credibility of thestatementsvas a

matter for the jury to considér.

Petitioner raised the claims asserted in Ground | on direct appeal to @ Qe OCCA
explained that it “looks to the entire record to determine whether, after revidwirgitlence in
the light most favorable tihve prosecution, any rational trier of fact could have found the essential
elements of the crime charged beyond a reasonable doubt.” 9Ba@t4]. The OCCA, in other
words, applied a standard that is practically indistinguishable from the standackson and

the OCCA'’s decision to deny relief on the claim is not unreasofiable.

The juryheard evidence thah July 2,2014,a couple(“the Withers”)andtheir grandson

weretravelingthrough aMuskogeeneighborhood aftdeavinga nearby Burger King. [Doc. 10

4 “A jury is presumed to follow its instructions.\Weeks v. Angelon&28 U.S. 225, 234
(2000).
5 The TenthCircuit has repeatedly held that “the credibility of witnesses is a matter for the

jury in each case to consider after proper instructions from the trial juétgeskins v. United
States433 F.2d 836, 839 (10th Cir. 1970).

6 “That the OCCA did not cit@dacksons of no moment; state courts need not refer to, or
even be aware of, controlling Supreme Court cases, ‘so long as neither the reasoning nor the
result of the stateourt decision contradicts them.Matthews v. Workmarb77 F.3d 1175,

1183 n.2 (10th Cir. 2009) (quotirkgarly v. Packer537 U.S. 3, 8 (2002)
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1 at 130632]. The Withers stopped at an intersection, tredvictimrequested a rideld. at 132.
Mr. Withers testified that the victim wastting on the porch of a house near the intersectldn.

at 12, 137. While the victim was communicating with the Withd?gtitionerwalked by the
vehicle Id. at133, 13536. Mr. Withers testified thahe victim appeared to be scaraddthat
she made a motion with her hand near her head, indicating to Mr. Witla¢rBetitionemwas
crazy. Id. at 135, 137.Mr. Withers refusedhe victims request for ride. Id. at 133. As thar
vehiclewas driving awayMr. Witherslooked in the rearview mirror and noticed Petitioner “come
to the corner, and he was peeping around the corlterat 140.The Withers had travelédaybe
two blocks whenthe Withersheardoopping soundsld. at 139. Mrs. Withers questioned whether

the soundsverefrom gunshotr fireworks Id.

Later that evening, at approximatdly p.m, Desmond Lewis pulled up to his house and
noticed “a lady slumped over on the porch.” [Doc.11& 103]. Mr. Lewis was unsure why the
victim was orhisporch, and héblew the horn, shined the lights, [and] yelled at heéd.” He then
calledNatasha Franklirthe landlordwho lived nearbyfor assistanceld. Mr. Lewis drovearound
the corner to pick up Ms. Franklin, returned to the house, and together, Mr. Lewis d&frdmkéin
approachedthe victim Id. at 126. Ms. Franklintestified that the victim was found on Hett side
and that her legs “were off of the porthd. at 127. Ms. Franklin tried to take a pul$e. at 126.
Thevictim was rolled over, and Ms. Franklin piie victim’slegs on the porglso thather body
would be flat for CPR.Id. at 12627. Ms. Franklin noticed that there was no pulse and that the
arms and extremities of the body were cold. at 128. Mr. Lewis hadcalled 911 and it was
during this time thathe police arrived Id. at 105, 109 The evidence showed the victim was
wearing jeans, aghirt, and flipflops at the time of her death. [Doc.-4@t 5, 7]. Apurse was
under her arm, and a book was near her body. [Ded.4dt07, 38]. There was no evidence that

the victim was aned.

The jury also heard testimony that, on the day of the shooting, Petitioner called a
cousin/friend for a ride. [Doc. 1D at49]. He was picked up by Jodie Simpson and Karla
Hernandez, and he talked about the murderat 49, 5152, 79. The vehicle was drivehy the
murdersceneand parked a& nearbyrestaurant.ld. at81. Ms. Hernandez stayed in the vehicle.

Id. at 33-54. Petitioner and Mr. Simpson walked from the restaurant to the scene and Petitioner

showed the body to Mr. Simpsoid. at82. Mr. Simpson testified th&etitionerpicked up the
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decedent’s lifeless armaid“look at this,” and then dropped her arid. Petitionelsoused the
flashlight on hiscell phone to look for shell casings in the yatd. at 8283. The men left the
scene and walked bac¢& the vehicle Petitioner, Mr. Simpson, and Ms. Hernandez left in the
vehicle, and according to Ms. Hernandez, was far from the scene when they hearddairans.
63. Ms. Hernandezommentedhat they must have found the bodg. Petitioneresponded that
he didn’t care; because wasn’t nobody going to find out about Itd? At another pointvhile
riding in the car, Petitioner said “I done killed that bitchd’ at 84. The group made their way
Mr. Simpson’s house, ar@etitioneraskedMr. Simpsonto hold the gun for him. Id. at 85, 95.
Mr. Simpson agreed, and Petitioner handed him the gun and a box of ammuiditiat85-86.

Mr. Simpson later stored the gun and ammunition at his grandmother’s Hduae87.

Petitionerwas intervieweddy investigators oduly 8,2014, andJuly 18, 2014. Both
interviews werevideo recorded andthe jury watched a redacted versionhbafth interviews.
[State’s Trial Exhibits 17A and 18A]During his first interviewwhich took place six days after
the murder, Petitioner denied amwolvement withthe victinis death. During his second
interview, which took place 16 days after the murdeetitionerwas presented with additional
evidence. Some of the evidence was factual, and smmé'perceived.” [Doc. 1@ at 145].
Defendant was led to believier examplethat he was capturexh videowalking “at certain times
of night with other people” through parking lots, wherfactthere was no video. [Doc. IDat
145; State’s Trial Exhibit 18Aat 16:23. Petitionerat one point inquired;Well, you tell
me . .. What’s the. . . What's the plea agreeménthat’s the offer that they're offering me?”
[State’s Trial Exhibit 18Aat 23:58. Agent Beaveresponded that he didn’t thirtkere wasan
offer. [State’s Trial Exhibit 18A at 24:04]. About six minutes lafsgent Beavereiteratedhat
the investigators came to the interview with evidence that would result in a convicGiate’g
Trial Exhibit 18Aat 30:05]. Petitioner asked the investigators if they fouhe brick and “the
Gatorade bottlé. [State’s Trial Exhibit 18/at 37:59]. He thenset forth the following reasons for

taking the victim’s life

Petitionertold the investigatathat he was “walking to the house, and herdtlgevictim]
comes,” asking for money|[State’s Trial Exhibit 18Aat 41:40]. According to Petitioner, the
victim said she needed a bottle, needed to get drustate]s Trial Exhibit 18Aat 41:56]. She
allegedlybecame hostile after memmented that “you look pretty drunk right nowStéte’s Trial
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Exhibit 18A at 42:00]. She reportedly saidn****r , don’t tell me what | am.” [State’s Trial
Exhibit 18A at 42:05]. PBtitioner claims thatdnkept on walking, and she allegedly picked up a
Gatorade bottle antthunks it at [him], hits [him] with i [State’s Trial Exhibit 18Aat 42:2)].

He told the investigators that she also offered sex in exchange for money, and he turned her down.
[State’s Trial Exhibit 18Aat 42:28]. It was at this time, according to Petitioner, that the truck
driven by the Withers approached, that she asked them for a ride, and that she told tisehaithe
Petitioner was crazy[State’s Trial Exhibit 18Aat 42:37]. He said he was trying to get teer
calm down because she wasppin” and that he “never touched her.State’s Trial Exhibit 18A

at 43:01]. At some point, stexidentlyshowed hinman Access Oklahoma EB&ardand asked if

he hadany drugsandwhen he said no, she triedtkehis money from him[State’s Trial Exhibit

18A at 43:10]. Ms. Hayesallegedlypulled out &rick from her pursestarted swinging it at him,
and “knicked” him.[State’s Trial Exhibit 18Aat 43:40]. Petitioner claimed that he shot the victim
because’she attacked me, | shot her in sdéfense . .she was . .trying to beatme with

it . . .shehit meone time withthebrick,” that she “was trying to kiline. . . overmy money,” and
that"she was attackinme with everything she had.[Doc. 1-1 at 23; State’s Trial Exhibit 18A

at 44:54, 46:25, 1:082)]. He later added that, at one point, she “chunked” the brick at him and
missedgexplaining that “if she wasn’t drunk she would have got me with it.” [Statés Exhibit

18A at 1:09:58]. He described the brick as “red” with “three holes,” and he told the invastigat
that it should be in the yard, near the tregtafe’s Trial Exhibit 18/at 1:10:29, 1:10:46].

The jury heardestimonythat Petitionerhad no visible injuries or blood on him the night
that the victim was murdergdnd neithea brick nor a boxknife, nor a Gatorade bottieas found
atthemurderscene [Doc. 10-2 at 61-62, 81, 155-57; Doc. 10-3 at 46].

The jury also heard testimony from Dr. Joshua Lanter, a medical examiner for thef State
Oklahoma. Dr. Lanter testified that the cause of death was “multiple gunshot wounds.”1¢Doc
3 at 78]. He testified about the victim’gightseparate wounds, atide direction of travel of the
bullets,identified with letters “A” through “H”. Id. at 81,85-86 90-91. Dr. Lanterdenied that
thedirection of travel of the bullets were consistent with one person standing in frontotiéne
Id. at 91. Dr. Lanter was then asked “[w]ould it be consistent with the travel oeaibsimebody
had been shot, and then laid down from the wound tlaen there was- be continued to have

shots?” Id. at 9392. Dr. Lanter answered in the affirmative, and further adbatit was
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“consistent with somebody who was either bending over or laying down, and somebody standing
and firing at a direction that’'s downwardld. at 92. Theloctoralso testified abouheresults of

an alcohol testwhichrevealedhatthevictim was intoxicated at the time she was shdt.at 88-

89, 93.

The OCCAfoundthat”[t]he jury unquestionably rejected Appellant’s claim of stdfense
finding his fear of harm unreasonable and unjustifi@shd notedthat “[t]heir finding of first
degree murder is supported by overwhelmanglence.”[Doc. 94 at 67]. Thiscourt agreesA
rational jury could have found beyond a reasondblgbt thatPetitioner deliberately intended to
kill Ms. Hayes and that Petitioner had nctied in seHdefense.

The OCCA'’s determination ofhe claim was not contrary to, or an unreasonable
application, of Supreme Court law, and its decision was not based on an unreasonable
determination of the facts presented at tri@round | lacks merit and the court denies habeas

relief.

Ground II: The trial court abused its discretion by failing to sua sponte give instructions on
heat of passion manslaughter, manslaughter by resisting criminal attempind second degree
murder, in violation of Petitioner’s due process rights under the Fifth and Fouteenth

Amendments to the United States Constitution.

Petitioner asserts in Ground Il that the trial court abused its discretion by failsua
sponte give instructions onthe lesser included offensesf heatof-passion manslaughter,
manslaughter by resisting criminal attempt and second degree murder in violatia dofehi
process rights. [Doc. 1 at 8; Docllat 24]. Respondentlaims in part, thatPetitioner is not
entitled to habeas relief on this ground and directs the court’s attenfdwckins v. Hines374
F.3d 935 (10th Cir. 2004)[Doc. 9 at 17-18].

In Dockinsg the Tenth Circuitrejected a instructionalerror claim and denied a COA,
explainingthat “[tlhe Suprem€ourt has never recognized a federal constitutional righletssar
included offense instruction imon-capitalcases, and neither has this cou@bckins v. Hines
374 F.3d 935, 938 (10th Cir. 200&jting Beckv. Alabama 447 U.S. 625, 638 n.14, 100 S.Ct.
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2382, 65 L.Ed.2d 392 (1980kee alsoChavez v. Kerhy848 F.2d 1101, 1103 (10th Cir. 1988)
Hall v. Ezell 499 Fed.Appx. 769, 771 (10th Cir. 2012) (unpublishEd)baugh v. Martin 809
Fed.Appx. 481, 489-90 (10th Cir. Apr. 10, 2020npublished) Simply put, Petitioner’s clains
not cognizable in a federal habeas acti@nound Ilof the petition is denied.

Ground Il I: Petitioner’s rights to due process and a fair trial were violated by the imprper
admission of irrelevant and prejudicial character evidence inviolation of the Fifth and
Fourteenth Amendments to the United States Constitution.

In Ground II, Petitionercomplains that“the State introduced several categories of
irrelevant and prejudicial character evidence,” and that “[w]hatever minimlaativevalue any
of the evidence may have had to any issue at trial was outweighed by the danger of unfair
prejudice.” [Doc. 1-1 at 38]. Petitioner’s brief divides Ground lll into three subpart

First, Petitioneclaimsthe court improperly admitteglvidence of his lack of remorsé.
According to Petitioner, “the State urged the jury to find [Petitioner] guilty and tersanhim to
the maximum punishment possible becawséckedemorse for the crime.id. at 39. Petitioner
claimsthat the fack of remorse arguments by the prosecutor were particularly prejuskcause
they were untrué Id. He claims that, during his second interview, he “remained distraught and
emotional while recounting the incident for police” and he directsdlet’s attention to certain
statementsnade to the investigators (i.e., he could not believe he shot the victim and that she was
dead, that the incident had been eating away at him and he could not eat or sleep, that he didn’t
mean for it to happen)ld. at 40. Petitioner also points to a comment from Mr. Simpson at trial,
wherein the witnestestified thatPetitioner appeared to be “hurting” but that he tried not to show
it.” Id. Petitioner is convinced that “the trial court erred in allowing the State to injectaybitr
factors into this case,” and that his conviction and senteshmrild be reversed and remanded for

a new trial’ 1d.

! Mr. Simpsonwas askedf “[a]t any time did you ever see [Petitioner] express remorse for
what he did?” [Doc. 10-2 at 92]. Mr. Simpson stated “[sJomewhat, you know what I'm saying.
Like, you could tell it was kind of hurting him. But he tried not to showId.”
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Second, Petitioner contends that the trial court erred in allowing the State teadence
that other guns were found and seized during the investigatcbnat 41. In sum, Petitioner
complains that “[s]everalf the State’s withesses were called to the stand even though they had no
evidence to present regarding the murder charge against [Petitioner],” andhémate$timony
focused on a .22 caliber firearm and third party attempts to conceal this weapcm,wals
completely unrelated to Rachelle Hayes’s homicidd.” Petitioneralso complains thahe State
“introduced irrelevant evidence that two nine millimeter handguns had been found dumngha se
of [Petitioner]'s mother’'s home,” and that “[n]Jone of these weapons had any link tartteeatr
issue.”Id. Hereminds the court that, durifgs second interview with investigators, he told police
that he shot Ms. Hayes with a .25 caliber handddnat 44. Petitioner contends that the evidence
shoutl not have been admitted over defense counsel’s objections, and that “the erroneous
admission of this evidence was reversible errdd."at 47.

In the third subpart of Ground IlIl, Petitioneckmowledgeshat a redacted version of
Petitioner’s recordedtatements to Agent Beaver aDificer Frazier [State’s Trial Exhibits 17A
and 18A] were introduced at trial and played for the jury. [Det.dat 47]. Petitioner also
acknowledges that the State “attempted to redact some references to other cribests aotd.”

Id. Nevertheless, Petitioner asserts that “the redactions were not comesetiéing in the
admission of highly prejudicial evidence against [Petitioner],” and that “[gberdings were also
full of prejudicial, irrelevant and improper commentary made by the interrogatingrstfidd.
Petitioner claims “[tjhere can be no doubt the evidence substantially affectabijiegts
fundamental right to be tried solely for the charges against him,” and that his “convictiobemus

reversed and remanded onew trial.” Id. at 52.

In response, Responderdntends that “Petitioner fails to demonstrate that the OCCA'’s
determination the prosecutor did not engage in misconduct was either contrary to, or an
unreasonable application of, controlling Supreme Claw, or that his evidentiary claims are
cognizable in this proceeding.” [Doc. @ 29-30]. Respondent alsootesthat Petitioner’s
interviews, admitted as State’s Trial Exhibits 17A and 18A, “weregtigrtedacted to delete any

mention of Petitioner’s prior crimes as a juvenile and his history of violendedt 39 n.2.
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On direct appeal,he OCCAthoroughly aalyzed andrejectedPetitioner’'s clairs as

follows:

In Proposition Ill, Appellant contends the trial court erred in admitting irrateva
and prejudicial character evidence which warrants reversal of his convicti
Specificallyhe asserts the court improperly admitted evidence of his alleged lack
of remorse and unrelated weapons and failed to redact prejudicial other anidnes
bad character evidence from his recorded statements to police.

Regarding the first allegation thagktkrial court erred in admitting evidence of his
lack of remorse, Appellant asserts a prosecutorial misconduct cipecifically,

he complains that during closing argument in both the first and second stages, the
prosecutor urged the jury to convict areturn a harsh sentence because Appellant
“never showed any remorse” for his criméTr. 30 Vol. lll, pgs. 114, 122).
Appellant asserts these comments wargroper as he did show remorse during

his police interview and MiSimpson testified Appellant ppared to be “hurting”

after theincident. (Tr. Vol. I, pg. 92).

None of the challenged statements were met witblgection. We review claims

of prosecutorial misconduct for plagémror in the absence of any contemporaneous
objections. Malone 2013 OK CR 1, T 40, 293 P.3d at 21Dn claims of
prosecutorialmisconduct, relief will be granted only where the prosecutor
committed misconduct that so infected the defendant’s trial theddtrendered
fundamentally unfair, such that the jury’s verdisksuld not be relied uponRoy

v. State 2006 OK CR 47, 1 29, 15P.3d 217, 227. We evaluate alleged
prosecutorial misconduct withthe context of the entire trial, considering not only
the propriety of thgrosecutor’'s actions, but also the strength ef ¢lidence
against thedefendant and the corresponding arguments of defense counsel.
Mitchell v. State2010 OK CR 14, 1 97, 235 P.3d 640, 66LestaRodriguez v.
State 2010 OK CR 23, 1 96, 241 P.3d 214, 243.

Appellant relies orBell v. State 2007 OK CR 43, 172 P.3R2 to argue that a
prosecutor may never comment on a defenddatk of remorse. In Bell, the
defendant was convicted of first degressdemeanor manslaughter for causing the
victim’s death whiledriving impaired. The prosecutor askedéd victim’s family
membersand police officers whether the defendant had showed any remthse at
scene or at the hospital, and whether she had gone to any faemiper to ask if
everyone was okayReiterating the principle thgt]elevant evidence ithat which
tends to make more or legbable a fact of consequence to the case”, this Court
found “anexpression of remorse may be relevant in capital cases tovahetiver

a defendant may be a continuing threat to society, but ireleMant even in t
second stage of a capital case where dafendant maintains his innocence
throughout the trial.”2007 OKCR 43, 1 8, 172 P.3d at 62%his Court found that

the defendantonsistently stated that she had not seen the obscured stop sign and
was not guily of a crime.The Court found the evidence showeddké&ndant was
unaware of what had happened until she was tdltedtospital, was unaware there
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was more than one victim and unatdeapproach others at the scene because she
had trouble getting owtf her own vehicleln light of this evidence, the Court found
the prosecutor’s questioning irrelevant, potentially inflammatory designed to
appeal to the jurors’ emotiongd. When combined witlother errors at trial, the
Court found the prosecutorial miscondustarranted modification of the
defendant’s sentence.

The present case is clearly distinguishable fBeth Appellant admitted shooting
the victim, claiming only that it was sglfdefense. Appellardid not call police

or ever rport the incident tany law enforcement, instead bragging about the
killing and showingff the body.During Appellant’s second interview with police,
heput his head in his hands and appeared to Appellant appearedmotional in
recounting the incident and said he could not belieyeldeshot the victim, that he
could not eat or sleep and didn't mean ifoto happen. Special Agent Beaver
acknowledged that Appellant haaken responsibility for the victim’s death and
said that his show aemorse would carry great weight with the prosecutor.

As Agent Beavers later testified, his comments were matedynpts to establish
communication and trust with Appellant sovireuld talk about the crimeViewing
Appellant’'s conduct during theecordel interview, in context of his statements,
Appellant appears toe more concerned with how much time he was going to spend
in jail and that he would not get to see his son grow up; not that heowgsfor

the decedent’s deatlT he prosecutor's comments Appellant’s lack of remorse
were relevant in disproving his defenss the comments tended to negate
Appellant’s claim that his shootirthe victim was necessary and reasonallee
evidence was relevam proving that Appellant did not act in seléfense. See
Hancock 2007 OK CR 9, { 65, 155 P.3d at 812.

Both the prosecution and the defense are allowed a wide ochmiygcussion and
illustration in closing argumentSanchez v. State009 OK CR 31, 1 71, 223 P.3d
980, 1004.Counsel enjoy a righo discuss fully from their standpoint the evidence
and the inferenceand deductions arising from itd. The prosecutor’'s comments
on lack of remorse in this case were relevant and therefore propiéoiyed.
Finding no error, we find no plain error in the comments.

Williams slip op. at 13-16 [Doc. 9-4at13-14.

The OCCA next rejected Petitioner’'s argument that the trial court errdpeailesved

evidence that other guns were found and seized during the murder investigation:

Appellant next contends the trial court erred in admiterglence of unrelated
weapons. He asserts that as he admitted he shetvictim with a .25 caliber
weapon and only .25 caliber shell casingse found at thecene, evidence of any
other weapons was prejudicial and not relevant.
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The .25 caliber handgun and ammunition Appellant gaveMto Simpson
immediately after the murder were admitted iatadence as State’s Exhibits 11
and 12. The State also introducestidence of three other guns seized during the
investigation. Officer Frazier testified that two handguns were found at the home
of Appellant’'s mother.He gave no details about the guns, but testifiadl at the
time the guns were discovered, investigators did ndtn@tv what guns may have
been used in the shootinfpefensecounsel raised no objection to this testimony.
These two guns weraot admitted into evidence and neither the State nor its
witnessegestified that those two guns were used inntlueder.

State’s Exhibit 9 was a .22 caliber handgun admittedemtdence over defense
counsel’s objectionDefense counsel arguétat law enforcement had determined
that the gun was not used in theurder, that it was not even in Appellant’s
possessin at the time othe murder, and that any attempts to hide the gun were not
done by Appellant but by a third party. The State countered by arguintwiaeat
relevant to Appellant’s intent to secret or destroy evidertgeh was inconsistent
with the chim of selfdefense and at the tintiee gun was found it was not known
whether it was used in thaurder. Although critical of the State’s use of the
evidence andjuestioning its relevance, the trial court denied the defense objection
and admitted the edence. Tracy Mahone went on to testify that fiest saw the

.22 caliber handgun wrapped in a blanket and layirechair in the home of his
motherin-law. His motherin-law told himshe did not want the gun in her house
and told Mr. Mahone to get riof the gun. Mr. Mahone took the gun and threw it

in Coody Creek. A few days after talking with police, Mr. Mahone showed the
officerswhere he disposed of the gun and it was subsequently retrieved.

Other prosecution witnesses testified that the .22 was not involved in the homicide
because it was not in Appellant’s possessibthe time of the homicideJordan

Miller testified that he hagurchased the .22 from Appellant two weeks before the
homicide and kept it in his possessiddefense counselfurther objections to the
relevance of the gun were denied.

Relevant evidence is defined as evidence having any tendenayake the
existence of a fact that is of consequence tad#termination of the action more
probable or less probable thamibuld be without the evidencel2 O.S.2011, 8
2401. Relevantevidence need not conclusively, or even directly, establish the
defendant’s guilt; it is admissible if, when taken with other evidantiee case, it
tends to establish a material fact in isstiaylor v.State 2011 OK CR 8, 40, 248
P.3d 362, 376Relevancy andhateriality of evidence are matters within the sound
discretion of the trial court absent abuse therelof.

Appellant would have us find that only evidence of the muveespon, the so
called “smoking gun” is relevantlowever, evidencef law enforcement’s efforts

to determine the identity of the killelgcate a murder weapon, and establish a
timeline of events was alselevant in showing a thorough investigation was
conducted. Here, it was not until several days after the murder that investigators
first spoke with Appellant.He told investigators that the night of tireirder he
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had been in a car with his mother’s boyfriend on the t@algis grandmother’s
house when they drove by the house on Dougteeet and he saw a lady slumped
over the porchAppellant was noarrested and was allowed to leawevestigators
obtained a searcarrant for his grandmother’'s house and that was when they
discovered the two guns testified to ©fficer Frazier.

Appellant was arrested a few days latdordan Miller, alsarrested at the same
time, called his girlfriend, Jaelyn Smith, to teéir the police were looking for the
gun Appellant used to kill théecedentMs. Smith thought the description sounded
like the .22 MrMiller had purchased from Appellant before the time of the murder.
Spooked by the police inquiry, Ms. Smith gave the .22 to Mr. Maldmeehid it
before throwing it in the creek.

Appellant was not formally interviewed by lm® until July8, one day after his
arrest. He initially denied shooting the decedént then confessed to shooting her
with a .25 caliber handguriLaterthat day, investigators received information that
Mr. Simpson and MsHernandez might have information about a .25 caliber
handgun.

Evidence of various weapons emerged at trial as the Staveed the progression

of the investigation which culminated tharging Appellant with first degree
murder. Evidence showed thathile Appellant initially denied committing the
crime, he had acce$s multiple guns and family and friends had concealed these
weaponsfor him. Evidence regarding the disposition and concealment of the
possible murder weapons helped establish a time line of Appelémtict and
tenced to negate his claim of s@léfense. As the caliberof the bullets which
entered the decedent’'s body was nedetermined, it was possible that a gun
additional to the .25 caliber handgun was used.

Relevant evidence may still be excluded if its probative vausubstantially
outweighed by the danger of unfair prejudicenfusion of the issues, misleading
the jury, undue delay, needlga®sentation of cumulative evidence, or unfair and
harmful surprise.12 0.S.2011, § 2403 he probative value of the evidence of the
investigation was not outweighed by unfair prejudi€ie trial courtdid not abuse
its discretion in admitting evidence of the weapons.

Williams slip op. at 16-20 [Doc. 9-4 at 16-20].

The OCCA also rejected Petitioneclsimthatthe trial court should have redacted alleged

prejudicial statements duririgs interviews

Finally, Appellant complains that his recorded interviews with investigators,
State’s Exhibits 17A and 18A, were not properly redacted to remove evidence of
other crimes and bad acts and other highly prejudicial evidence. Appellant also
complains the readings were full of prejudicial, irrelevant and improper
commentary and personal opinion by the interrogating officers.
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Special Agent Beaver identified State’s Exhibits 17A and 18A as the first and
second, respectively, recorded interviews between Appellant and law enforcement.
Agent Beaver testified he used his usual methods of interrogation in interviewing
Appellant. Hedescribed these methods as identifying characteristics and themes
unique to the suspect, finding something that will help the suspect talk, then
pursuing that theme to get the suspect to open up and talk to the officers. Agent
Beaver testified that in éhfirst interview, Appellant denied ever having seen or
spoken to the decedent. In the second interview, officers shared information with
Appellant they had about the crime in an attempt to get him to talk about the crime.
He admitted to embellishing s@nof the evidence investigators had in an attempt
to get a response from Appellant. Beaver testified that Appellant was responsive
to issues concerning family responsibility, and his family being brought into court
and tormented by watching him go throwgtrial. Beaver testified he purposefully
used a “blame the victim” technique in an attempt to give Appellant an “excuse”
for his conduct and then he sympathized with Appellant in order to keep him
talking. On cross-examination, he denied encouraging Appellant to confess.

Although no defense objection was raised at trial, Appellant now complains on
appeal that the trial court should have edited out of the recorded interviews Age
Beaver’s questions regarding membership in a gang, Appellant’s comrhents a

how one “earn[s] stripes” in a gang, questions regarding an altercation he had with
his stepfather and an argument with his grandmother over a gun, statements that he
was tormenting his family by his conduct, and Agent Beaver's comment that law
enforement had evidence which would result in Appellant’s conviction. In the
absence of any contemporaneous objections, we review only for plain error.
Levering 2013 OK CR 19, 1 6, 315 P.3d at 395.

The record shows the recorded interviews were partiallyctedao delete any
mention of Appellant’s prior crimes as a juvenile and his history of violence.
Questions regarding prior altercations with family members and possible gang
membership were attempts by Agent Beaver to find a topic which would elicit a
response from Appellant and encourage him to talk about the crime. Appellant said
he was not an active member of a gang, although he admitted to past membership.
Questions about his family prompted Appellant to voice concerns over his family’s
reaction tchis involvement in the crime.

Appellant compares this caselarks v. State1998 OK CR 15, 145, 954 P.2d
152, 158 andackson v. Staj007 OK CR 24, 1 16, 130, 163 P.3d 596, 602
where this Court found personal observations and comments bytéingewing
officers were not relevant or probative of any issue. However, the presens cas
distinguishable fronbarksandJacksorand consistent witBernayv. State 1999
OK CR 37, 989 P.2d 998. Bernay we found no error in admitting evidence of
law enforcement interrogation techniques. This Court stated:

Police use different techniques in interrogation. A juror should

know that interrogation is not testimony but is trying to illicit [sic]
facts or get a party to make certain statements. The mere fact a
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detective during interrogation makes statements does not cause a
reasonable juror to consider those as vouching for the credibility of
a party. It is, quite frankly, a way to obtain a confession or try to
obtain the truth as to what did in fact occur. This Court finds the
interrogation was not misleading and did not deprive the Appellant
of a fair trial. The interrogation technique was a proper one, and no
error is found.Barnett v. Statel993 OK CR 26, 1 14, 853 P.2d 226,
230.

1999 OK CR 37, 1 30, 989 P.2d at 1009.

Here, the majority of the material on the recorded interviews is relevant and
probative of Appellant's demeanor which was evidence of his guilt or innocence.
“Videotaped confessions are regularly admitted and admissible to show not only
the content of the confession, but also to ‘show the jury the demeanor of a person
and the circumstances under which confessions are mal#eKson vState 2007

OK CR 24, 1 15, 163 P.3d 596, 6@loting Coddington. State 2006 OK CR 34,

1 8, 142 P.3d 437, 459. Appellant went from denying any knowledge or
involvement to admitting the killing and claiming sdHéfense. Evidence of his
evolving accounts of what happened allowed the jury to observe his demeanor and
the clarity of his recallncluding his subsequent actions in hiding evidence and
bragging about the killing. Questions and statements by Agent Beaver were
consistent and illustrative of his testimony regarding his interview techniques.

While the jury was not verbally admonishedim®arks andJacksorto disregard
personal comments by the officers, the jury was instructed that they were to
determine the voluntariness of Appellant’s statements, and in doing so, they were
to consider all the circumstances surrounding the makingeo$ttitement. The

jury was also instructed that they should find a confession was corroborated by
other evidence and unless they found corroboration, they must disregard the
confession. (O.R. 688; Oklahoma Uniform Jury Instructioi@iminal (2nd 912

arnd 9-13). This Court presumes that juries follow their instructidlaskson2007

OK CR 24, 1 16, 163 P.3d at 602.

Reviewing the recorded interviews in their entirety and not in a piecensbabria

as urged by Appellant, and in context of the entiré erticularly Agent Beaver’s
testimony about his interviewing techniques, the trial court did not err by failing to
redact the recorded statements further. The complained of comments in this case
were simply a part of the interview process. To havibéuredacted the recorded
statements would have prevented the jury from observing the full interview process
with the potential of having statements from both the defendant and the
interviewing officers taken out of context. Finding no error, we find no plain error
and this proposition is denied.

Williams slip op. at 20-24 [Doc. 9-4 at 20-24].
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In the first subpart of Ground Ill, Petitioner alleges that he was denied adblreicause
the prosecutor improperly commented on his lack of remdngearticular, heslaims thathe lack
of remorse arguments by the prosecutor were particularly prejudicial becauseeteeynivue.
Petitionerasserts that he appeared “extremely remorsefiife making certain statemergaring
his secondecorded irgrview. [Doc. 1-1 at39]. He alsgpoints tothestatement from Mr. Simpson
at trial, thatPetitionerhadexpressed remorse and that “you could tell it was kind of hurting him([,]
[b]ut he tried not to show it.”[Doc. 1-1 at 4Q Doc. 102 at 92]. Petitionerthen jumps to the
conclusion thathe prosecutor'scomments‘obviously played a central role in the jury’s verdict

and sentence.” [Doc. 1-at 40Q.

“Generally, improper prosecutorial remarks will not warrant federal dsabaief unless
the remark ‘so infected the trial with unfairness as to make the resultingtton denial of due
process.” Gipson v. Jordan 376 F.3d 1193, 1197 (10th Cir. 2004guoting Donnelly v.
DeChristoforg 416 U.S. 637, 643 (1974)). “[l]t is not enough that the prosecutors’ remarks were
undesirable or even universally condemneDdarden v. Wainwright477 U.S. 168, 181 (1986)
(internal quotation marks omitted). “The ultimate question is whether the jury veadhirly
judge the evidence in light of the prosecutors’ conduBidnd v. Sirmons459 F.3d 999, 1024
(10th Cir. 2006).

The test for whether a defendant’s trial was fundamentally unfair based on a
prosecutor’'s comments proceeds in two steps: (1) the court first decidesrwhethe
the prosecutor's comments were improper, and (2) if so, it examines their likely
effect on the jury’s verdict. The court thus must weigh any improper comments
against the strength of the evidence against the defendant.

United States v. Christ§16 F.3d 814, 824 (10th Cir. 2019) (citations omitted).
The interviews and trial transcripts have beamnefully reviewed, and the court is not

persuaded that the prosecutor's comments on Petitioner’s lack of reweneseémproper. “A

prosecutor may comment on and draw reasonable inferences from evideeo¢epres trial 2

8 The court is mindful of the state courtilsst jury instruction. [Doc. 10-6 at 57]. The jury

was instructed that “[i]t is the responsibility of the attorneys to present eeidenexamine and

crossexamine witnesses, and to argue the evidence. No statement or argumentarfriégsat

is evidence.”ld. at 58. Tle jury was also instructed that “[a]fter the evidence is completed, |
will instruct you on the law applicable to the case. The attorneys are then perfogieg c
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Thornburg v. Mullin 422 F.3d 1113, 1131 (10th Cir. 200B)etitioner argues that he was visibly
sobbing, and points to specific statements that he made during the interview, suchda¥ “I
mean for it to happen, | didn’t mean for it to happen.” [Deot.dt 40]. Such statements were at
odds with the evidencePetitionerwatched the Withers drive away before shooting the victim.
Ms. Hayeshad eightseparatevounds, and théirection of travel of the bullets were consistent
with a victimwho was either bending over or laying down, and somebody standing and firing at a
downwarddirection. Petitionerdid notseek aid for the victim. He left the scene. He also denied
any knowledge orinvolvementwith the victim’s death during his first interview with the
investigators. The fact that Petitioner was sobbing and recounting the incident for padiise i
second interview does not mean that he was sorry for the victim’s de@diitional evidence was
presentedo Petitionelin his second intervievgndPetitionerexpressed concern abdwdw much
time hecould get in prisomndthat he would miss out on his child growing up.

The same can be said abdlit. Simpson’stestimony Mr. Simpson did not testify that
Petitioner was sorry for the death of Ms. Hayes. Mr. Simpagnelytestified thaPetitioner was
“somewhat” showing remorse, that “you could tell it was kind of hurting[Hjifip]ut he tried not
to show it.” [Doc. 162 at 92]. Keep in mind thatMr. Simpson also told the jurthat, after
returning to the scene to look at the badgto pick up shell casing®etitioner saidl done killed
that bitch” 1d. at 84. Additionally, wenMs. Hernandeheard sirens ancommented that they
must have found the bodyetitioner responded that he didn’t care, “because wasn’'t nobody going
to find out about it.”Id. at 63. These statements provide no indicationRlesitionerwas upset

for shooting the victim to defend his own life.

The OCCA conclugkd and this court agreeshat “[t] he prosecutor's comments on
[Petitionel’s lack of remorse were relevant in disproving his deferssthe comments tended to
negateAppellant’s claim that his shootirie victim was necessary and reasonalaad “[t|he
evidence was relevant in proving that [Petitioner] did not act indeg#fnse.” [Doc. 94 at 16].
The court is also convinced thite prosecutorial commesteven ifimproper when weighed
against the strength of the evidence against the defendant, did not result in a fundaodatall
proceeding.See United States v. Flemirg7 F.3d 1098, 1106 (10th Cir. 2011) (“We need not

arguments. Closing arguments are not evidence and are permitted for the purposeagibpers
only.” Id.
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decide whether the prosect$o comment . .was improper, because even if it were, [the
defendant] has not demonstrated that the statement violated his substantia).rifhtsalleged
prosecutorial misconduct, when viewed in light of the trial as a whole, did not result in a
fundamentally unfair proceeding, and the OCCA'’s decision on this issue was considtent wit

federal law.

In the second and third subparts of Ground lll, Petitioner is challengingtétecourt’s
evidentiary decisions‘ln conducting habeas review, a federal court is limited to deciding whether
a conviction violated the Constitution, laws, or treaties of the United StdEsgelle v. McGuirg
502 U.S. 62, 68 (1991)“Federal habeas review is not available to correct state law evidentiary
errors; rather it is limited to violations of constitutional right&mmallwood v. Gibsori,91 F.3d
1257, 1275 (10th Cir. 1999%ee als@choa v. Workan 669 F.3d 1130, 1144 (10th Cir. 2012)
State court evidentiary rulings are based on questions of state law and thisnayuniot provide
habeas corpus relief .unless [those rulings] rendered the trial so fundamentally unfair that a
denial of canstitutional rights results.”Duckett v. Mullin 306 F.3d 982, 999 (10th Cir. 2002)

(internal quotations omitted)

Petitionerargues in the second subparGrbund 11l thatthe trial court erred in allowing
the State to admit evidence that other guns were found and seized during the investigation, and
that the “collateral evidence concerning these unrelated weapons was undoubtedigganfiis
misleading to the jurors [Doc. 11 at 47]. The OCCA howeverthoroughly analyzed this claim
and concluded thahe admission of the other gun evidence was not error because it was relevant
and its probative value was not substantially outweighed by unfair prejudice. This is not

unreasonable.

Ms. Hayedhad eight separate wounds, and only four (4) spent shell casings were recovered
from thescene The caliber of the bullets which entered the victim’s body were never determined,
andthe OCCAcorrectly pointed outhat”it was possiblethat agun additional to the .25 caliber
handgm” could have beensedto kill the victim. [Doc. 94 at 20]. The OCCA notethat
Petitionerhadaccess to multiple gunthat his family and friends had concealed these weapons
for him, and that the disposition and concealment of the possilnmider weapons helped establish

a timeline of Petitioners conduct and tended to negate his claim of-delénse. Under the
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circumstancesthe admission of the testimony regarding retrieval of the other guns was not so

grossly prejudicial that it fatally infected the fairness of Petitioner’s trial.

Petitioner’dast claimin Ground Ilimust also be denied. In summadpgtitionercomplains
that thevideos ofhis first and second interviews should have been further redacted to remove
certain comments from FBI Agent Beaver. He ardghat’[l] arge portions of State’s Exhibit 17A
were highly prejudicial and had no legitimate probative value for the Statéthat“there were
several extremely damaging references to other crimes and bad acts whicioiwe@acted.”
[Doc. 1-1 at 47]. He firstcomplains about Agent Beaver’s questions and comments about whether
he was in a gangnd whether he had been in an aliion with his stepfatherld. at 4748.
Petitioneralso assens that “additional other crimes and bad acts were brought out during the
second interrogatighnotingthatAgentBeaver had asked Petitioner if he had been in an argument
with hisgrandmother involving a gund. at 48. He then complains about the agent’s statements
about him lying (about his involvement in the crime) and how the agent thought those lies would
impact Petitioner’s family.ld. at 4950. Lastly, he argues that Agent Beaver gave an improper
opinion on Mr. William’s guilt. Id. at 50. Ultimately, Petitionecclaimsthat “[e]ven if the State
could argue [Petitioner]'s statements were relevant to some issue at trial,tthehsiad have
edited and excised the inflammatory portions which were mainly just commentary of AeperdrB
before showing the DVD to the jury.ld. And, according to Petitionef{tlhe undue prejudice
created by the admission of these unredacted portions of thieseesits containing references to
other crimes and bad acts, as well as improper opinion evidence, ddp@igidner] of a fair

trial and his conviction must be reversedd:

The OCCAalso rejected this subpart of Petitionerso@d I, noting that‘the majority
of the material on the recorded interviews is relevant and probative of [Petisotemeanor
which was evidence of his guilt or innocence.” [Doe4 @t 22]. Once again, this is not
unreasonable. The OCCA observed that Petitioner “went from denying any knowledge or
involvement to admitting the killing and claiming sdifense,” and that the “[e]vidence luik
evolving accounts of whdtappened allowed the jury to observe his demeanor and the clarity of
his recall including his subsequent actions in hiding evidence and bragging about thé Kiling.
at23. Moreover, the jury heard testimony from Agent Beaver that the comments made during the

interviews were simply part of his interview technigt@®keep the Petitioner talking.
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A federal habeas court “will not disturb a state court’'s admission of evidencéoof pr
crimes, wrongs or acts unless the probative value of such evidence is so greatly outweigéed by t
prejudice flowing from its admission that the admission denies @tigomer] due process of law.”
Knighton v. Mullin 293 F.3d 1165, 1171 (10th Cir. 20Q2jting Duvall v. Reynolds139 F.3d
768, 787 (10th Cir. 1998). “An inquiry into the fundamental fairness of the trial recaire
examination of the entire proceedings, including the strength of the evidence against the
[Petitioner].” Hanson v. Sherrqd’97 F.3d 810, 843 (10th Cir. 2015). Petitioner complains about
the admission of the challenged evidence tbeprobative value of the challenged evidence was
not substantially outweighed by the danger of unfair prejudice tendther evidence against
Petitioner wagverwhelming.Petitioner has not demonstrated that the admission ofidlienged
evidence renderedditrial fundamentally unfajrandthe OCCA’sadjudication of this claimvas
not contrary to, or an unreasonable application of, Supreme laaurtFederal habeas relief is

denied on Ground III.

Ground IV: Petitioner was deprived of the effective assistance of counsel in violatiof the
Sixth and Fourteenth Amendments to the United States Constitution.

Petitioner’sineffectiveness of counsel claim Ground 1V is based updhe claimsfound
in Grounds Il and 11l above. [Doc. 1 at 11; Doc. 1-1 at 53-$&jtitioner claimsis trial counsel
was ineffective because he failed to request lesser offense instructbmsilad to object to
improper and irrelevant character evidenick. Respondentn responseagainpoints out that the
OCCA addresseBetitioner’sclaim on the merits and denied religDoc. 9 at 46].Respondent
contends that the OCCA'’s determination on this issueneiéfser contrary tonor an unreasonable

application of, controlling Supreme Court lavd.

The OCCA found no merit in Petitioner’s claim of ineffective assistancewfsel:

In Proposition IV, Appellant contends he was denied the effective assistance of
counsel by counsel’s failure to object to the errors raised in Propositions Il and Il
of his appellate briefWe review Appellant’s claims of ineffective assistance of
counséunder the standard set forthStrickland v. Washingtod66 U.S. 668, 104

S. Ct. 2052, 80 L.Ed.2d 674 (1984h order to show that counsel was ineffective,
Appellant must show both deficient performance and preju@oede v. State
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2010 OK CR 10, 81, 236 P.3d 671, 68fting Strickland 466 U.S. at 687, 104 S.

Ct. at 2064.See alsiMarshall v. State2010 OK CR 8, 1 61, 232 P.3d 467, 481.

In Strickland the Supreme Court said there is a strong presumption that counsel's
conduct falls within the wide range of reasonable professional conducgn
appellant must overcome the presumption that, under the circumstances, counsel’s
conduct constituted sound trial strategyoode 2010 OK CR 10, § 81, 236 P.3d

at 686. To establish prejudice, Appatit must show that there is a “reasonable
probability that, but for counsel’s unprofessional errors, the result of the proceeding
would have been different.ld. at § 82, 236 P.3d at 686.

Appellant first asserts trial counsel was ineffective for fatmgequest instructions

on lesser included offensel Proposition I, we addressed for plain error the trial
court’s failure to instruct the jursua sponten the lesser included offenses of first
degree heat of passion manslaughter, first degree manslaughter by resisting
criminal attempt and second degree depraved mind mdefound no error and

thus no plain error in the absence of the instructions as such instructions were not
supported by the evidenc€ounsel’s failure to request the instructions or to object

to their absence does not satisfy the requiremer@raklandbecause any such
request or objectiomould have been overruledMitchell v. State2011 OK CR

26, 1 144, 270 P.3d 160, 191.

Appellant also contends trial counsel was ieefilve for failing to object to
improper character evidence as discussed in PropositioRé&Viewing for plain
error, we found no prosecutorial misconduct in the prosecutor's comments on
Appellant’s lack of remorse.Under the facts of this case, theogecutor’s
comments were relevant and properly allow&dy objection by the defenseould

have been overruledWe will not find counsel ineffective for failing to raise an
objection which would have been overruldgutanv. State 2009 OK CR 3, 81,

202 P.3d 839, 8556; Frederick v.State 2001 OK CR 34, 1 189, 37 P.3d 908, 955.

We also found no plain error in the trial court’s failure to redact further Apypalla
recorded interviews with policeThe majority of the material on the recorded
interviews was relevant androbative of Appellant’s guilt or innocenceAgent
Beaver's questioning was consistent with his description of his interrogation
techniques.Any request to further redact the interviews or objections to the failure
to do so would havbeen overruled.Therefore Appellant has failed to show that
counsel’s performance was deficient or that he was prejudiced thdvitmhell,

2011 OK CR 26, 1 144, 270 P.3d at 191.

Having reviewed the allegations of ineffectiveness raised by Appellant, and
considering counsel’s challenged conduct on the facts of the case as viewed at the
time of trial, we find Appellant has failed to meet his burden of showing a
reasonable probability that, but for any professional errors by counsel, the result of
the trial would have been different as any errors or omissions by counsel did not
influence the jury’s determination of guilt or sentenciAgcordingly, we find that
Appellant was not denied effective assistance of counsel and this assignment of
error is denied.
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Williams slip op. a4-26. [Doc. 9-4t24-24.

The Sixth Amendment guarantees criminal defendants the effective assistanaesef.co
To prevail on s claim of ineffective assistance of counsel, the defendant must prove deficient
performance and prejudiceStrickland v. Washingtord66 U.S. 668, 687 (1984). To prove
deficiency, the defendant must overcome the strong presumption that counsel’s f@hdiibin
the wide range of professional conduct, including trial stratédyat 689. To prove prejudice,
the defendant must show “a reasonable probability that, but for counsel’s unprofessasal err
the result of the proceeding would have bedeidint.” 1d. at 694.

The Supreme Court has provided additional guidance regarding the application of

Stricklandin habeas corpus proceedings:

The pivotal question is whether the state court’'s application ofSthekland
standard was unreasonable. This is different from asking whether defense
counsel’s performance fell beldBtricklands standard. Were that the inquitiie
analysis would be no different than if, for example, this Court wepedicating a
Stricklandclaim on direct review of a criminal conviction itJaited States district
court. Under AEDPA, though, it is a necessary preihigethe two questions are
different. For purpses of § 2254(d)(1), “annreasonablapplication of federal

law is different from anncorrectapplication of federal law."Williams v. Taylor

529 U.S. 362, 410 (2000). g#tate court must be granted a deference and latitude
that are not in operatiowhen the case involves review under tB&ickland
standard itself.

Harrington v. Richter 562 U.S. 86, 101 (2011) (emphasis in original). The Court further
explained:

SurmountingStrickland’shigh bar is never an easy task. An ineffecagsistance

claim can function as a way to escape rules of waiver and forfeiture and raise issues
not presented at trial, and so tirickland standard must be applied with
scrupulous care, lest intrusive ptsal inquiry threaten the integrity of the very
adversary process the right to counsel is meant to serve. Evendendero
review, the standard for judging counsel’s representation is a most deferential one.
Unlike a later reviewing court, the attorney observed the relevant proceedings,
knew of materials outside the record, and interacted with the client, with opposing
counsel, and with the judge. It is all too tempting to secprebs counsel's
assistance after conviction or adverse sentence. The question is whether an
attorney’s representation amounted to incompetence under prevailing professional
norms, not whether it deviated from best practices or most common custom.
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Establishing that a state court’s applicatiorStricklandwas unreasonable under
§2254(d) is all the more difficult. The standards createdShyckland and

§ 2254(d) are both highly deferential, and when the two apply in tandem, review is
doubly so. Thestricklandstandard is a general one, so the range of reasonable
applications is substantial. Federal habeas courts must guard against the danger of
equating unreasonableness undstrickland with unreasonableness under
§2254(d). When 8§ 2254(d) applies, the question is not whether counsel’s actions
were reasonable. The question is whether there is any reasonable argument that
counsekatisfiedStricklands deferential standard.

Richter, 562 U.S. at 105 (internal citations and quotation marks omitt8ee alsaHooks v.
Workman 689 F.3d 1148, 1187 (10th Cir. 2012).

The OCCA reviewed the record in the case at hardicorrectly appliedStricklandto
Petitioner’s ineffective-assistance claim Petitioneris convinced thatis trial counsel was
ineffectivefor failing to request lesser offense instructions and failing to object to improper and
irrelevantcharacter evidenceBut, as noted biRespondentounsel’'s conduatannot be deemed
deficient or prejudicial to Petitioner because “any requesthéoinstructions or objections to the
admission of evidence by defense counsel would have been ovérriDed. 9 at 50]. Defense
counsel is not ineffective for failing to raissues that ammeritless See Sperry v. McKuné45
F.3d 1268, 1275 (10th Cir. 2006) (holding that counsel was not inefféativailing to assert a
meritless argument at trjaMiller v. Mullin, 354 F.3d 1288, 1298 (10&ir. 2004) (observing that
“if the issue is meritless, its omission will not constitute deficigmtformance.”). Nor has
Petitioner demonstrated a reasonable probability of a different outcome but lf@otnesel’s
failure to raise these claims. The other evideatcwial (i.e., the number of bullet wounds, the
manner in whictheunarmedvictim was killed, Petitioner’s statements to his friends/fajwilgs

strong and clearly supported a first degree murder conviction.

After careful review, the court finds the OCCA's determination of Pegtisrineffective
assistance of counsel claim was not based on an unreasonable determination tsf thiedfdlce
decision was natontrary to, or an unreasonable applicatigrfederal law 28 U.S.C. § 2254(d).

Ground V is denied.
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Ground V: The accumulation of errors deprived Petitioner of a fair trial and reliable

verdict.

In his final claim, Petitioner alleges the accumulation of errors deprived hirffaoftaal.
[Doc. 1 at 6]. The OCCA found no merit in this claim:

In Proposition V, Appellant argues that even if none of the previously discussed
allegations of error, hen viewed in isolation, necessitate reversal of his
convictions, the combined effect of these errors deprived him of a fair trial and
requires relief. This Court has held that a cumulative error argument has no merit
when this Court fails to sustain any of the other errors raised by Appé&ltagies

v. State 2015 OK CR 17, 1 13, 366 P.3d 311, 31étt v. State2004 OK CR 27,

1 166, 98 P.3d 318, 357. As we have found no error, there is no accumulation of
errors. This proposition is denied.

Williams slip op. at 26.[Doc. 9-4at 26].

The Tenth Circuitecentlyprovidedthe following guidance for analyzing cumulatiggror

claims:

“In the federal habeas context, a cumulatveor analysis aggregates all
constitutional errors found to be harmless andlyzes whether their cumulative
effect on the outcome of the trial is such that collectively they can no longer be
determined to be harmlessCole v. Trammell755 F.3d 1142, 1177 (10th Cir.
2014) (quotingAlverson v. Workmarb95 F.3d 1142, 1162 (10th Cir. 20L0)The
cumulativeerror analysis applies where there are two or more actual dtrdogs
not apply, however, to the cumulative effect of +sosrors.” Smith 824 F.3d at
1255 (quotindJnited States v. Frankliil, 555 F.3d 1115, 1128 (10th Cir. 2009)
To receive habeas religpetitionermust show that “the cumulative effeaitthe
errors determined to be harmless had a ‘substantial and injurious effgtiende
in determining the jury’s verdict.””"Hanson 797 F.3d at 852quotingBrecht v.
Abrahamson507 U.S. 619, 637, 113 S.Ct. 1710, 123 L.Ed.2d 353 (1.993)

CuestaRodriguez v. Carpente916 F.3d 885, 915 (10th Cir. 201(®otnote omitted)
The court finds there were no constitutional errors to aggregate in this action, meaning
there is no basis for a cumulative error analysis. Petitioner has failed tdlsitaiwve OCCA'’s

ruling on this claim was contrary to, or an unreasonable application of, clearlysstdldederal

law. This ground forelief must be denied.
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Certificate of Appealability

The court further finds Petitioner has failed to make a “substantial showing of the denia
of a constitutional right,” as required by 28 U.S.C. § 2253(c)(2). In addition, he has not
“demonstrate[d] that reasonable jurists would find [this] court’'s as®edsof the constitutional
claims debatable or wrongSlack v. McDanigl529 U.S. 473, 484 (2000). Therefore, a certificate
of appealability shall be denied.

ACCORDINGLY, Petitioner’s petition for a writ of habeas corpus [Dfjds DENIED,
and a certitate of appealability is DENIED.

It is so ordered this 30th day $&ptember2020.

JAAAN Voo

THE HONORABLE RONALD A. WHITE
UNITED STATESDISTRICT JUDGE
EASTERN DISTRICT OF OKLAHOMA

35



