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IN THE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF OKLAHOMA

1. DAVID G. SMITH,
Plaintiff,

V. Case No. 17-CV-294-JHP
1. ORSCHELN FARM AND
HOME, L.L.C. (d/b/a
ORSCHELN FARM AND
HOME) and

2. JEFFREY BENEDICT,

N N N N N N N N N N N N N

Defendants.

OPINION AND ORDER

Before the Court is Defendant €heln Farm & Home, L.L.C.'s
(“Orscheln”) 12(b)(6) Motion to Dismss (Dkt. 4). Plaintiff David G. Smith
(“Plaintiff”) has filed a Response in opptisn (Dkt. 9), and Orscheln has filed a
Reply (Dkt. 10). After consideration d@he briefs, and for the reasons stated
below, Orscheln’s Motion to Dismiss@GRANTED.

BACKGROUND

According to the Petition (Dkt. 2-2) ofpril 11, 2014, Plaintiff was driving
his truck and was pulleaver by Wagoner County Police in Wagoner County, near
Orscheln’s store. (Dkt. 2-2, 1 4). dlofficer told Plaintiff he pulled him over
because his license plate svpartially obscured. Id. § 5). The officer began to

guestion Plaintiff about some trailer wheealnd tires in Plaintiff's truck. 1d.).
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The officer then asked the manager of Orscheln’s store, Defendant Jeffrey
Benedict (“Benedict”) to come out to theatffic stop location and look at the tires.

(Id. 1 6). Benedict identifeethe tires and wheels as belonging to Orsheln’s store
“without a doubt.” [d. 7). The officer then placd@aintiff under arrest. Iq.

8).

Benedict then gave an official iten statement to the Wagoner Police
Department, in which he reiterated his pratatement that the tires in Plaintiff's
truck bed were the store’s tires “without a doubtd. {[ 9). Plaintiff alleges these
statements from Benedict caused the offimercharge Plaintiff with the felony
crime of “Larceny from a retailer” and ehDistrict Attorney to charge and
prosecute Plaintiff. I¢. 7 10, 12}.

Plaintiff was released from jadn bond later that day.ld( { 15; Dkt. 4-2
(Appearance Bond)). The Wagoner Coulstrict Court held a preliminary
hearing on August 12, 2015, at which Benedict testified he had identified the tires
in Plaintiff's truck as belonging to Orsch&nstore. (Dkt. 2-2, § 17). At the
conclusion of the preliminary hearindg?laintiff's counsel demurred to the
evidence, arguing the prosecution had beemlen@ prove the tires in Plaintiff's
possession were stolen. (Dkt. 4-5 (PrelianijnHearing Transcript), 57:10-58:3).

The court overruled the demurrer, findi that probable cause existed to show

! The Information filed against Plaintiff on Ap21, 2014, charged him with the felony offense
of “knowingly concealing stolen prepty.” (Dkt. 4-3 (Information)).
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Plaintiff committed a crime. Id. 58:23-59:1; Dkt. 4-6 (Preliminary Hearing Bind
Over Order in Case No. CF-2014-178)).

Plaintiff's counsel then filed a Demer and Motion to Quash Information,
arguing the prosecution had provided iifisient evidence to prove Plaintiff
committed the charged offense of concea$itmien property. (Dkt. 4-8 (Demurrer
and Motion to Quash Information in Cade. CF-2014-178)). Plaintiff’'s counsel
thereafter filed a Motion to Suppress ddash Information, seeking suppression
of the evidence seized pussu to the traffic stop and statements obtained by the
arresting officer. (Dkt. 4-9 (Defelant's Motion to Suppress and Quash
Information in Case No. CF-2014-178)).The District Court overruled both
motions. (Dkt. 4-10 (Order OverruinDefendant’'s Motions in Case No. CF-
2014-178)). However, the District Couhen reversed course and sustained the
Demurrer and Motion to Quash Infortimm, vacating the previous order
overruling the demurrer. (Dkt. 4-11 (@mdSustaining Defendant’s Demurrer and
Motion to Quash Information in Case NoF2014-178)). There is no record to
explain why the trial court reconsiderdd previous order overruling Plaintiff's
demurrer.

In this case, Plaintiff brings clainier malicious prosecution and false arrest
against Orscheln and Benedict. Plaintiff alleges Benedict's “without a doubt”

statements regarding the tires led diretdlylaintiff's arrest and prosecution, even



though Benedict knew or should have knowat this statements were either false
or unverifiable. (Dkt. 2-2, 11 22-23Plaintiff contends Benedict knew, given the
circumstances, that his statements abagitites were important and could lead to
Plaintiff's arrest and prosetian for stealing the tires.Id. 1 24). Plaintiff further
alleges Orscheln is responsibler fBenedict's statements under raspondeat
superiortheory. (d. 11 26-27).

Orscheln removed Plaintiff's case this Court on July 31, 20%7 Orscheln
has now moved to dismiss the Complaint flalure to statea claim pursuant to
Federal Rule of Civil Procedure 12(b)(6). (Dkt. 4). Plaintiff filed a Response in
opposition (Dkt. 9), and Orscheln filed a Reply (Dkt. 10). The pending motion is
fully briefed and ripe for review.

DISCUSSION

l. Standard of Review

In considering a Rule 12(b)(6) motiothe Court must accept all well-
pleaded allegations of the complaint agetrand must construe them in the light
most favorable to the plaintiffSee Anderson v. Merrillynch Pierce Fenner &
Smith, Inc, 521 F.3d 1278, 1284 (10th Cir. )0 The Court is limited to
consideration of specific allegations thfe pleadings, documents attached to the

pleadings or incorporated beference, and documentsefdral to the plaintiff's

2 Benedict has never entered g@p@arance in this matter, and it is unclear whether he has been
served.
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claim and referred to into the compig’ at least “where the document’s
authenticity is not in dispute.Pace v. Swerdlowbs19 F.3d 1067, 1072 (10th Cir.

2008) (quotingJtah Gospel Mission v. Salt Lake City Co425 F.3d 1249, 1253-

54 (10th Cir. 2005) (quotatiamarks omitted). In additionhe Court may consider

matters of public record, sues records from Plaintiff's Wagoner County criminal
case (Case No. CF-2014-178), by takingligial notice of such documents,
without converting the motion to dismigsto a motion for summary judgment.

Tal v. Hogan 453 F.3d 1244, 1264 n.24 (10th Cir. 2006).

Orscheln argues Plaintiff's claims are barred by the doctrine of issue
preclusion. Issue preclusion bars “relitigatiof factual or legal issues that were
decided in a previous case, regardleswloéther that case was based on the same
cause of action.”Willner v. Budig 848 F.2d 1032, 1034 (10Cir. 1988). Issue
preclusion is properly applied when (1gtissue to be precluded was actually and
necessarily decided in the prior case andh{g party against whom the doctrine is
invoked had a full and fair @ortunity in the prior casw litigate the issue to be
precluded. Id. (citing Ten Mile Indus. Park WV. Plains Serv. Corp810 F.2d
1518, 1523 (10th Cir. 1987)).

The party invoking the doctrine bearg thurden to show he entitled to the
issue-preclusion defense by includingthwthe motion the judgment record.

Salazar v. City of Oklahoma City, Okl&76 P.2d 1056, 10632 (Okla. 1999); 12



Okl. St. § 32.1. It appears Orschdias submitted the entire record from the
Wagoner County criminal case against Plffifbkts. 4-1 to 4-64-8 to 4-11, 10-
1, 10-3), and Plaintiff has raised no olijees to submission of this record. Based
on these records, the Court may detaemwhat claims were presented for
adjudication and which issues were actually decided.
[I.  IssuePreclusion

Orscheln contends Plaintiff's claim®r malicious prosecution and false
arrest are barred, because the Wago@eunty District Court found at the
preliminary hearing that probable caussisted to bind Plaintiff over for
arraignment. (Dkt. 4-558-59 (Preliminary Hearing &nscript in Case No. CF-
2014-178); Dkt. 4-6 (Preliminary Hearifgind Over Order in Case No. CF-2014-
178)). Based on this findg, Orscheln argues issueeplusion should apply to bar
relitigation of the probable cause issuBecause the finding of probable cause is
fatal to both claims, Orschelngares they must be dismissed.

A. Malicious Prosecution

A malicious prosecution claim requires a plaintiff to prove: “1) that the
defendant maliciously instituted the acti@);without probable cause; 3) which the
plaintiff successfully defended; and 4)thvresulting damage to the plaintiff.”
Roberts v. Goodner’'s Wholesale Foods,,|56. P.3d 1149, 1152 (Okla. Civ. App.

2002) (citingCallaway v. Parkwood Village, L.L.C1 P.3d 1003, 1005 n.1 (Okla.



2000)). “In an action for malicious @secution if probable cause for the
prosecution be found to v@a existed, such constitutes a complete defense
irrespective of the motive or riige of the person prosecutingPatrick v. Wigley

242 P.2d 423, 425 (. 1952) (quotingsouthern Ice & Utilities Co. v. Bench4
P.2d 668 (Okla. 1937)) (quotah marks omitted).

It is undisputed that the issue obpable cause was actually and necessarily
decided at Plaintiff's preliminary hearingr that the issuevas fully and fairly
litigated during Plaintiff's preliminary hearing.SéeDkt. 9 (Plaintiffs Response
Brief), at 9-10). Accordingly, the Couagrees with Orscheln that the malicious
prosecution claim is barred, becausebable cause was found at Plaintiff's
preliminary hearing. Because Plaintgfbarred from relitigating whether probable
cause existed, his claim for malicign®secution fails as a matter of law.

In his Response, Plaintiff arguessue preclusion should not apply to the
issue of probable cause, because theydar County District Court ultimately
sustained Plaintiff's demurrer and Plaffisi criminal case waglosed. Plaintiff
asserts the District Courtfnal order “constitutes, for all intents and purposes, a
finding and order of the Court that therever wasprobable cause for Plaintiff's
arrest, imprisonment, and prosecution.” (Cktat 10). Plaintiff further argues the
authority Orscheln cites idistinguishable, because the plaintiffs in those cases

were tried and acquittedna the findings of probableause to bind them over for



trial were never chaged or withdrawn.SeeSouthern Ice64 P.2d at 669Roberts
50 P.3d at 1153Adamson v. Dayton Hudson Caqrg74 P.2d 478, 479 (Okla. Civ.
App. 1989). In this case, by contraBlaintiff was never tried for the charges
against him, and Plaintiff assertsetiprobable cause finding was ultimately
reversed and vacated by the District Courtaintiff admits, however, that he was
unable to locate any case law to support his contentions.

Plaintiff's argumentsare not compelling. Although the Wagoner County
District Court failed to explain its reasoftg dismissing the case against Plaintiff,
Oklahoma law does not support the propoasitithat the subsequent dismissal of
Plaintiff's criminal case voids the prdble cause finding. The one-page Order
sustaining Plaintiff's Demurrer and Motido Quash Information vacates the one-
page Order overruling Plaintiffs Demurr@and Motion to Quash Information.
(Dkts. 4-11, 4-10). The Wagoner Coyntourt did not vacate the finding of
probable cause at the preliminary hearing, and this Court will not read such an
order into the record of éhcriminal proceeding. Thefore, Plaintiff's argument
does not affect the Court’s conclusion.

Finally, Plaintiff attempts to analogize his casePtrick v. Wigley which
Orscheln cites in its brief. 242 P.2d at 425 P#irick, the plaintiff had received a
preliminary hearing on criminal chggs and was bound ewfor trial. 1d. The

plaintiff then filed a motion to quash asét aside the information on the ground



that no competent proof was introducedtlteg preliminary hearing to show the
plaintiff had committed an illegal actd. The motion to quash was sustained, and
the plaintiff was dischargedld. The plaintiff then filel a malicious prosecution
claim and obtained a jury verdict in his favotd. The defendant appealed,
arguing the trial court erred by not agiting the defendant’s request for
“peremptory instructions,” or a directedrdict, because deafdant had established
a complete defense to the maliciousgacution suit by showing probable cause
existed. Id. The Oklahoma Supreme @t concluded that submission of the case
to the jury was appropriate, because ¢heras disputed evidence pertaining to the
iIssue of probable causéd. at 427.

While the facts presented Ratrick bear some similarity to the facts of this
case, the Supreme CourtRatrick did not address whether the finding of probable
cause at the plaintiff's preliminaryebring precluded his malicious prosecution
claim. Therefore, the factual simitgr does not aid Plaintiff's argument with
respect to issue preclusién.Plaintiff's malicious prosecution claim fails, and
dismissal of this claim is warranted.

B. FalseArrest

Similarly, the finding of probable casisat Plaintiff’'s peliminary hearing

precludes Plaintiff's claim for falserr@st. Like the claim for malicious

3 The Court denies Plaintiff's request tabsnit a question to the Oklahoma Supreme Court
through the certifiedjuestion process.
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prosecution, a false arrest claim iggated by a finding of probable caus&ee
Roberts 50 P.3d at 1153 (affirming dismissaf false arrest and false
Imprisonment claims based pnesence of probable causAflamson774 P.2d at
480 (stating that “probable cause constautecomplete defense to an action for
false arrest.”) (quotation and alteration oeuft. Therefore, dismissal of the false
arrest claim is warranted.
CONCLUSION

For the reasons detailed above, Orsceeiiotion to Dismiss (Dkt. 4) is

GRANTED. Plaintiff's Petition isDISM I SSED with respect to both defendants.

IT ISORDERED this 30th day of March, 2018.

mes H. Payne
nited States District Judge
Eastern District of Oklahoma

4 Because the Court dismisses Plaintiff's faleest claim on other grounds, the Court will not
address Orscheln’s separatguanents for dismissal of this claim based on the statute of
limitations and failure to state a claim.
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