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IN THE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF OKLAHOMA

JUTANNA DAWN BOWDEN,

Plaintiff,

COMMISSIONER of the Social

)
)
)
)
V. ) CaseNo. CIV -17-437-SPS
)
)
Security Administration, )
)
)

Defendant.
OPINION AND ORDER
TheclaimantJutanna Dawn Bowden requests judicial review of a denial of benefits
by the Commissioneasf the Social Security Administration pursugm#i2 U.S.C. 8§ 405(g).
She appeals the Commissioner’'s decision and asserts the Administrative Law Judge
(“ALJ") erred in determining she was not disabldebr the reasons set forth below, the
Commissioner’s decision is REVERSED andtheeREMANDED to the ALJ for further
proceedings.
SocialSecurity Law and Standard of Review
Disability urderthe SocialSecurity Act is definedsthe “inability to engage iany
substantial gainful activitypy reason ofany medically determinable physical or mental
impairment[.] 42U.S.C. 8§ 423(d)(1)(A)A claimant is disabled under t®cialSecurity
Act “only if h[er] physical or mental impairment or impairments are of such severity that
[s]he is not only unable to do h[er] previous work but cannot, considering dger]

education, and workxperienceengage imnyother kind of substantial gainful wowhich
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exists in the national economy[.]’ld. § 423 (d)(2)(A). Social security regulations
implement a five-step sequential process to evaluate a disability clseen20 C.F.R.
§8 404.1520, 416.920.

Section 405(g) limits the scope of judicial review of the Commissioner’s decision
to two inquiries: whether the decision was suppobedubstantial evidence and whether
correct legal standards were appliegke Hawkins v. Chater, 113 F.3d 1162, 1164 (10th
Cir. 1997). Substantial evidence fsmorethan amerescintilla. It meanssuch relevant
evidenceas a reasonable mind miglacceptas adequate to support a conclusion.”
Richardson v. Perales, 402 U.S. 389, 401 (1971yuoting Consolidated Edison Co. v.
NLRB, 305 U.S. 197, 229 (1938ge also Clifton v. Chater, 79F.3d1007, 1009 (10th Cir.
1996). The Court may not reweigh the evidenoe substitute its discretion for the
Commissioner’'s.See Casiasv. Secretary of Health & Human Services, 933 F.2d 799, 800
(10th Cir. 1991).But the Courtnustreviewthe recordasa whole, and “[t]he substantiality

of evidencamusttake intoaccountwhateveiin the record fairly detracts from its weight.

! Steponerequiresheclaimantto establistthatsheis notengagedn substantial gainfudctivity.
Step two requiresthe claimantto establishthat she has a medically severeimpairment (or
combination oimpairments}hatsignificantlylimits herability to do basicwork activities.If the
claimantis engagedn substantial gainfulctivity, or her impairmentis not medically severe,
disabilitybenefitsaredenied.If hedoes haveamedicallyseverampairmentjt is measureatstep
threeagainst theistedimpairmentsn 20 C.F.RPart404, SubptP, App. 1. If theclaimanthasa
listed (or “medicallyequivalent) impairment,sheis regardedasdisabledand awardedbenefits
without furtherinquiry. Otherwise the evaluationproceedso stepfour, where theclaimantmust
showthat shelacksthe residualfunctionalcapacity(“RFC”) to returnto her pastrelevantwork.
At stepfive, the burdershiftsto the Commissiondo showthereis significantwork in the national
economythat the claimantcan perfom, given her age, educationwork experienceand RFC.
Disability benefitsare deniedif the claimantcanreturnto anyof herpastrelevantwork or if her
RFC does not precludalternativework. See generally Williams v. Bowen, 844 F.2d 748, 750-51
(10th Qr. 1988).



Universal Camera Corp. v. NLRB, 340 U.S. 474, 488 (1951%e also Casias, 933 F.2cht
800-01.
Claimant’s Background

The claimantwas thirty-threeyearsold at the time of the administrative hearing
(Tr. 160). Shehas a tenth grade educat@mdno past relevant work (Tr. 48, 221Jhe
claimantalleges that she hagenunable to work sinceanamended onset date of June 23,
2015, dudo mental illness and seizures (Tr. 37, 220).

Procedural History

On June 23, 2015, theaimantapplied for supplemental security income benefits
under Title XVI of the Social Security Ac42 U.S.C. 88 1381-85 (Tr. 10, 160-65Her
application was denied ALJ JamesBentley conducte@n administrative hearing and
determined that the claimant was not disalmesiwritten opinion dated February 21, 2017
(Tr. 10-22). The Appeals Council denied review, so the ALJ’s written opinion represents
the Commissioners’ final decision for purposes of #ifipeal See 20 C.F.R. § 416.1481.

Decisionof the Administrative Law Judge

The ALJmadehis decisiorat step five of the sequential evaluatidde found that
the claimanthad the residual functionabpacity(“RFC”) to perform medium worlas
defined in 20 C.F.R. 8§ 416.967(c), except she could understand, remember, and sustain
concentration tearryout simple, repetitive tasks with routine supervision; have occasional
contact with coworkers and supervisors, but no work-relasdactwith the general
public; adaptto a routine work setting; andeededto avoid unprotected heights and

dangerous moving machinery (Tr. 19)he ALJ then concluded that the claimant was not
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disabledbecausehere was work she could perform in the national econaray laundry
worker and inspector/packer (Tr. 20-21).
Review

Theclaimantcontends that the ALJ errég failing to properly consider thmental
health evidence prior to hallegedonset dateSheasserts that such failucausedhe ALJ
to err whenhe discounted her subjective statemeantslwhen he formed thRFC. The
Court agreesthat the ALJ erred in formulating thRFC, and the decision of the
Commissionemustbe reversed and tlmaseremanded to the ALJ for further proceedings.

The ALJ found the claimant had the severe impairments of schizoaffective disorder,
borderline personality traits, methamphetamine abuse in remission, seizure disorder, post-
traumatic stress disordefP(TSD”), and hepatitis C, and the nonsevere impairment of
headache¢Tr. 13). The relevanmedicalevidence prior to the claimant’'s alleged onset
date reveals that sheeceivedinpatient mental health treatmeat Griffin Memorial
Hospital in November 2014 due suicidal ideation and impulses to self-harm (Tr. 315-
18). The claimant was stabilized on medicatiomnd discharged with diagnoses of
schizoaffective disorder, amphetamine dependence, and cannabis abuse (Tr. 316-18).
Thereafter, thelaimantattended a follow-up appointment with Dr. William MirggsCarl
Albert Community Mental Health CentetQGACMHC”) on Decemberl7, 2014,and
reported that hemood continued to be unstable and that dta& beenout of her
medications for two weeks (Tr. 405-0@)r. Mings noted the claimant’s mood aaffiect
were depressed, anxious, and irritable (Tr. 40%he claimantdid not attend further

follow-up appointmentsat CACMHC, and was discharged aluly 9, 2015, due to
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noncompliance (Tr. 399-404)Additionally, the claimantwas regularly treated oan
outpatient basis for anxiegt Caring Hands Healthcare Center between August 2014 and
March 2015 (Tr. 354-87).In May 2015, the month before the claimardliegedonset
date, she was diagnosed with anxiolgiependenceontinuous use (Tr. 353).

After herallegedonset date, the claimant established care with Dr. Geraldd®ana
August 5, 2015 (Tr. 518-19)Dr. Rana diagnosed the claimant with PTSD, generalized
anxiety disorder, and bipolar | disorder (Tr. 51®x. Rana then tiegedthe claimantfor
PTSDin November 2015 and February 2016 (Tr. 512-1At)follow-up appointments in
August 2016, September 2016, and December 2016&;ldimaant reported no anxiety,
depression, sadness, sleep disturbance, or suicidal thougtigg;Ts.71, 589).

Dr. KathleenWard conducted a consultative mental status examination of the
claimanton September 10, 2015, (Tr. 408-1®r. Wardobserved that the claimant smiled
and was fairlycalm, cooperative, and reality-based in conversation (Tr. 48hefound
somelimited deficits in theclaimants social judgment and problem solving (Tr. 41Dy.
Wardalso indicated that thdaimantappeared to be a marginally reliable historian, noting
her discussion of her cannabis use was not consistent with records that showed frequent
use (Tr. 411). She diagnosed thelaimant with schizoaffective disorder, borderline
personality traits, and amphetamine abmgaistory (Tr. 411).

In an undated letterKaren Framptonan LPC candidateat Lifeworks Counseling
Center, indicated that theaimanthas showmmajor depressive disorder with anxietal

tendencies, difficulty gaining composure when outburst happedfecomesombative



and destructive while threatening self-harm (Tr. 530-3he record contains no treatment
notes from Lifeworks Counseling Center.

On January 1, 2016, state agency psychologist Lisa Swisher, Ph.D. completed a
Mental RFC Assessment and found that the claimant was markedly limited in her ability
to understand, remember, and carry out detailed instructions, and moderately limited in six
abilities, including her ability to: (i) interact with the general public a@i¢epinstructions
and respond appropriately to criticism from supervisors, and (iii) get along with coworkers
or peers without distracting theor exhibiting behavioral extremes (Tr. 65-66Dr.
Swisher concluded that tleeimantcould perform simple, repetitive tasks; relate to peers
and supervisors on a superficial work baargjto a lesser degree with the geal public;
and adapt to a routine work setting (Tr. 6Bgr findings weraffirmedon review (Tr. 85-

86).

At the administrative hearing, toaimanttestified that her mental health symptoms
included anger, hatefulness, and accusing people of doing things they did not do (Tr. 40-
41). Shestated that she had not experienced hallucinatecsntlybut did experience
them in the past, and that she had not cut herself since 2015 (TR&darding her drug
abuse, thelaimantsaid she last usedehamphetamine yearand a half ago (Tr. 43)The
claimantreported that she does not leave her house other than to go to the doctor because
she is paranoid (Tr. 45)Whenasked if she could do her former jaba bait shop, the
claimantstated!’'m not — I'm sure | could.” (Tr. 47).

In his written opinion, the ALJ summarized ttlaimants testimony and some the

medical record. The ALJ gave significant weighb the stateagencypsychologists’
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opinions,aswell asDr. Wards opinion that theclaimantcould manageher own benefits

(Tr. 23). He gave diminished weight to Ms. Frampton’s letter, noting she waamot
acceptablemedicalsource, and that her opinion was not consistent with other treatment
providers (Tr. 18). The ALJ found that the claimant’s subjective statements were not
consistent with the objective and other eviddmeeause(i) she had little treatment for her
impairments, (ii) she did naeektreatmentirom a specialist during the relevant period,
(i) she wasnot always medicationonpliant, and (iv) she testified that shasable to
return to one of her previous jobs (Tr. 6).

The claimantcontendsinter alia, that the ALJ failed to give proper consideration
to her mental impairments prior to her alleged onset ddEgidence relating to aime
outside the insured period is omynimally probative, but may be considered to the extent
it illuminates a claimant’s health before the expiration of h[er] insured stalegle v.
Commissioner of Social Security, 191 F.3d 452, 1999/ 777355at*1 (6th Cir. Sept. 21,
1999) [unpublished table opinionHere,the ALJ neither noted the claimananxiety nor
determined whagffect if any, it may have had on her RFCThe Court is thus unable to
determine whether the ALJ considered this evidence or simply ignoré&deiClifton v.
Chater, 79 F.3d 1007, 1010 (10th Cir. 1996) (“[lJn addition to discussing the evidence
supporting his decision, the ALJ also must discuss the uncontroverted evidence he chooses
not to rely uponaswell assignificantly probative evidence he rejectscijing Vincent ex
rel. Vincent v. Heckler, 739 F.2d 1393, 1394-95 (9th Cir. 1984lthough the ALJ was
not required to find that the claimant’s anxiety amounted to a severe impairmesats he

required taaccaunt forall her impairments, including her documented anxetgtep four.
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See Hill v. Astrue, 289 Fed. Appx. 289, 292 (10th Cir. 2008} In determining the
claimants RFC,the ALJ is requiretb consider theffectof all of theclaimants medically
determinable impairments, both those tieems‘severe’ and those ‘not severe.”)
[emphasis in original]McFerran v. Astrue, 437 Fed. Appx. 634, 638 (10th Cir. 2011)
(“[T]he ALJ madeno findings on what, iany, work-related limitations resulted from Mr.
McFerran’s nonseveremood disorderand chronic pain. He did not includeany such
limitations in either hiRFCdetermination or his hypothetical questidtor didheexplain
why he excludedhem?). This analysis was particularly important here because the
claimantwas consistentlyreatedfor anxiety throughMay 2015, the month before her
alleged onset datandwas diagnosed witgeneralizecanxiety disorder in August 2015,
the monthafter her alleged onset date (Tr. 350, 519).

The Commissioner arguesatithe claimants mental health evidence prior to her
alleged onset date eéspeciallylacking in probative value because tt&imantadmitted to
abusing methamphetamines during that period of tirkwever, there is nothing to
indicate that the ALJ disregardedy evidence of the claimantanxietyon this basis, so
the Court decline® adopt thigposthoc rationalizationby the CommissionerSee Haga
v. Astrue, 482F.3d 1205, 1207-08 (10th Cir. 2007) (“[Tifhcourtmay not create or adopt
posthocrationalizations to support the ALJ's decision that are not apparent from the ALJ's
decision itself.”) [citations omitted].

Because the ALJ failed to propergcountfor all the claimant'smpairmentsat
step four, the decision of the Commissioner must be reversed acabdnemanded to the

ALJ for further analysislf such analysis results Bnyadjustment to thelaimants RFC,
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the ALJ should then re-determine what work,aiiy, the claimantcan perform and
ultimately whether she is disabled.
Conclusion

In summary, the Court FINDS that corréafjal standards were not applieg the
ALJ, andthe Commissioner’s decision is therefore not suppdryeslibstantiatvidence.
The decision of the Commissioner decision is accordingly hereby REVERSED and the
caseREMANDED for further proceedings consistent herewith.

DATED this 21st day of March, 2019.
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STEVEN P. SHREDER
UNITED STATES MAGISTRATE JUDGE



