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ROBERT WAYNE LAMBERT,

VS,

RANDY WORKMAN, Warden,*

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

Petitioner,

Case No. 00-CV-313-TCK-FHM

N N N N N N N N N

Respondent.

OPINION AND ORDER

Before the Court is Petitioner's amended petition for writ of habeas corpus (Dkt. # 58).

Petitioner Robert Wayne Lambert (hereinafteeti®oner” or “Lambert”) is a state inmate

represented by counsel. Respondent filed a resd@is. # 59) to the amended petition. Petitioner

filed a reply (Dkt. # 60). For the reasons discussed below, the Court finds the amended petition

should be denied. The Court notes that since the amended petition replaces and supersedes the

original petition, the original petition (Dkt. # 16) shall be declared moot.

BACKGROUND

Pursuant to 28 U.S.C. § 2254(e)(1), the historical facts as found by the state court are

presumed correct. Following review of the recamdluding the relevant transcripts and exhiBits,

Petitioner is incarcerated at the Oklahoma State Penitentiary (“OSP”). Currently, the Warden
of OSP is Randy WorkmarRursuant to Rule 2(alRules Governing Section 2254 Cases,

the proper Respondent in this matter is Randy Workman. The Clerk shall substitute Randy
Workman as Respondent in place of Marty Sirmaons. FeeeR. Civ. P. 25(d).

In resolving the claims raised by Petitionehis amended petition, the Court reviewed the
following records: Comp. Tr. Trans. Vol. I, dated June 25, 1991 (containing transcript of
Jackson v. Dennbearing at 211-343); Comp. Tr. TEaWoir Dire, dated May 2, 1996, and
Vols. | and Il, dated May 6, 7, and 8, 1996; Tr. Trans. Vols. |-V, dated Nov. 14-25, 1996,
Pending Mots. H'rg Tr. dated Nov. 15, 1996;igimal Record (O.R.) Vol. 12 of 14
(containing jury instructions for competency trial), Vol. 13 of 14 (containing relevant
defense motions), and Vol. 14 of 14 (containing jury instructions for trial); videotaped
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this Court finds that the factual summary pded by the Oklahoma Court of Criminal Appeals
(“OCCA") in its orderresolving Petitioner’s first appeal is adequate and accurate. The OCCA
summarized the facts, as follows:

Laura Lee Sanders and Michael Houghton were sitting in Sanders’ car
outside a Tulsa bar during the early morning hours of October 6, 1987, when they
were approached by two men, later deteadito be Scott ken Hain and Robert
Wayne Lambert. Hain and Lambert werethe parking lot othe bar considering
whether to rob a nearby house. Hain anchhart forced their way into Sanders’ car
by threatening Houghton with a knife.

Hain drove the car away from the bar, then stopped and robbed Houghton at
gunpoint. When Houghton resisted the rolgbkee was tied up and put into the trunk
of the car. A short while later, theyogped again and put Sanders in the trunk as
well.

After robbing Houghton and getting the kegdis truck, the Appellant and
Hain went back to the bar to get Hougfis truck. Appellant drove the truck away
from Tulsa toward Sand Springs, eventually driving down a rural Creek County
roadway. Hain followed in Sanders’ car with Sanders and Houghton still in the trunk.

The two men took some things fromn8ars’ car and put them in the truck.
One of them cut the gas liteethe car and set it on fire by putting lighted newspaper
and a blanket under the dripping fueklirHoughton and Sanders were banging on
the trunk and yelling. Appellant and Hain lgfe area, but returned a short time later
to see if the fire was burning well.

Prior to leaving the state, the twen stopped at a friend’s house in Jennings
and left in his garage a bag of things which they had taken from Sanders’ car. They
traveled to Wichita, Kansas in Houghton’s truck. After spending the five hundred
and sixty-five ($565.00) dollars takemf Houghton and Sanders, the two returned
to Tulsa, where they were apprehended on the evening of October §, 1987.

Lambert v. State888 P.2d 494, 497 (Okla. Crim. App. 1994) (hereinafter “Lambert |

Based on those events, Lambert was triedcandicted by a jury of two counts of Murder
in the First Degree, two counts of Kidnaping, twaunts of Robbery with Firearms, two counts of

Larceny of an Automobile, and one count of @wsn the Third Degree, in Creek County District

confession of Robert Lambert, dated October 12, 1987; photographs entered into evidence
during trial.

3 Lambert and Hain were not arrested until October 12, 1987.
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Court, Case No. CRF-1987-24@%etitioner was represented at trial by attorney Russell C. Miller.
At the conclusion of a two-stage trial, the juecommended sentences of death for each count of
Murder, ten (10) years for each count ofiKaping, one hundred (109¢ars for each count of
Robbery with Firearms, twenty (20) years for eagtint of Larceny of an Automobile and fifteen
(15) years for the Third Degree Arson convictibhe trial court sentenced Petitioner in accordance
with the jury’s recommendation.

Petitioner perfected a direct appeal in@®@CA. Represented by attorneys Mark Barrett
and William H. Luker, Petitioner raised twenty-$26) claims. The OCCA remanded the case for
a retroactive post-examination competency ImgariAfter being found competent, Petitioner filed
a supplemental brief in the OCCA raising an additional ten (10) claims. By corrected Order filed

December 28, 1994, in Case No. F-88-388 Lsambert | the OCCA affirmed the judgment of the

trial court as to the convictions and sentericekidnaping, Robbery with Firearms, Larceny of an
Automobile, and Third Degree Arson. Howevercluse Petitioner’s jury was instructed on first
degree felony murder, a crime not charged iririfemation, the convictions for Murder (Counts
| and Il) were reversed and remanded for a new trial.

Petitioner was retried in 1996. The State filed an amended information charging Petitioner
with two counts of First Degree Mee Murder and, in the alternative, First Degree Felony Murder.
Prior to retrial of the murder charges, theltcaurt conducted a competency trial. The jury found

Lambert competent to stand trial. At the doson of Petitioner’s second jury trial on the murder

4 Petitioner’s co-defendant, Scott Alan Hain, wasd separately and was also sentenced to
death for the murders of Houghton and Sanders. Hain was executed on April 3, 2003.
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charges, the jury returned a general verdictret legree murder. He was again sentenced to death

on each count. Petitioner was represented during his second trial by attorney Mark Barrett.
Petitioner appealed to the OCCA. Represthteattorney Kristi L. Christopher, Petitioner

raised twenty (20) claims. By Ordalefl April 14, 1999, in Case No. F-96-1567, the OCCA

affirmed Petitioner’s convictions and death sentences. Lambert v. 3ate.2d 221 (Okla. Crim.

App. 1999) (hereinafter “Lambert’)l
Next, Petitioner filed a petition for writ @ertiorari in the United States Supreme Court.

On January 10, 2000, that request was denied. Lambert v. Oklab@thaJ.S. 1087 (2000).

Petitioner requested post-conviction relief. T@CA denied the request. Lambert v. Stale.

PCD-1998-739 (Okla. Crim. App. 2000) (unpublished).
On December 14, 2000, Petitioner filed his fedpedition for writ of habeas corpus (Dkt.

# 16). By Order filed August 13, 2002 Jltwing issuance of Atkins v. Virginiab36 U.S. 304

(2002) (holding that executions of mentally retarded criminals were “cruel and unusual
punishments” prohibited by the Eighth Amendment), this habeas action was held in abeyance to
allow Petitioner to pursue a second application for post-conviction relief to challenge his eligibility
for his sentences of death due to mental ratavd. By order filed Mg 29, 2003, in Case No. PCD-
2002-974, the OCCA granted post-conviction relref eemanded the case for a jury determination

on mental retardation. Séambert v. State/1 P.3d 30 (Okla. Crim. App. 2003). On December

7, 2005, after a Creek County jury determined Betitioner is not mentally retarded, the OCCA
found that the mental retardation trial was marrefhbiual and legal errors and, rather than remand
the case for “yet another court proceeding,” deteechthat Petitioner is mentally retarded, granted

post-conviction relief, and vacated and modifretitioner’s two death sentences to two sentences



of life imprisonment without the possiity of parole. Lambert v. Staté26 P.3d 646 (Okla. Crim.
App. 2005).

By Order filed November 2, 2006 (Dkt. # 57)jstifCourt lifted the stay in this matter,
appointed attorney Mark Henricksen to represent Petitioner, and directed Petitioner to amend his
petition in light of the sentence modification entered by the OCCA. On November 29, 2006,
Petitioner filed his amended petition (Dkt. # 58). He identifies fifteen (15) claims, as follows:

Ground 1: Mr. Lambert’'s felony murdeiorvictions are barck by the prohibition

againstdouble jeopardy because Mr. Lambert had already been convicted for
the underlying felony.

A. Multiple prosecutions.
B. Multiple punishments.
Ground 2: The evidence presented at trial masfficient to sustain the first-degree

murder convictions under the requirements of the Eighth and Fourteenth

Amendments of the United States Constitution and under Article 2, 88 7 and

9 of the Oklahoma Constitution.

A. The only type of robbery that quaét as a predicate for first-degree
felony murder is robbery with a dangerous weapon.

B. A BB gun is not a firearm.

C. A BB gun can be a dangerous weapans used in a manner which
may cause death or great bodily harm.

D. Under the facts of this casepbery with an imitation firearm does

not qualify as one of the enumeratebtbnies in Okla. Stat. tit. 21, 8
701.7(B), and cannot be used to support the first-degree murder

convictions.
E. The instructions were inaccurate and misleading.
F. Mr. Lambert’s first-degree murder convictions must be reversed

because they rested on an invalid theory.

Ground 3: Mr. Lambert’s first degree murdenwictions were obtained in violation of
Okla. Stat. tit. 21, 8 11(A) (1991) and should be reversed with instructions
to dismiss because the murders were incident to the same course of conduct
and committed to achieve the same objective as the arson charge Petitioner
was convicted of in 1988.



Ground 4:

Ground 5:

Ground 6:

Ground 7:

Ground 8:

Ground 9:

Ground 10:

Ground 11:

The trial court committed reversible error in the competency trial and the
murder trial by admitting Petitioner’s confession into evidence. Such error
violated his rights under the Sixth gith, and the Fourteenth Amendments
of the United States Constitution aAdicle 2, Section 7, 9, and 20 of the
Oklahoma Constitution.

The trial court erred in refusingdeclare a mistrial based on the State’s
egregious and repeated misconductrdytine examination of State’s witness
Dr. Goodman.

Mr. Lambert was deprived of effective assistance of counsel.

A. Trial counsel was ineffective for failing to move for a change of
venue.
B. Sixth Amendment claims based on matters outside the trial record

and request for evidentiary hearing in accordance with Rule 3.11.

The trial court erred by allowingeprdicial repetition of the description of

the bodies and the crime scene, admitting gruesome and irrelevant crime
scene photographs, and allowing the State to call a victim’s family member
during first stage for the purpose of evoking sympathy.

A. Repetitive testimony describing the appearance of the “charred”
bodies.

B. Gruesome photographs.

C. Family member as a witness.

D Cumulative error.

The trial court committed reversible error by failing to instruct on second-
degree felony murder because of evidence that the homicide occurred in the
course of a robbery which was not a robbery with a dangerous weapon.

The trial court erred by failing &low individual voir dire during jury
selection.

The jury’s finding that Mr. Lambert was competent to stand trial was not
reasonably supported by the evidence; therefore, his conviction should be
reversed because he was later tried while incompetent.

Irrelevant red highly prejudicial evidence was introduced during Mr.
Lambert’'s competency trial which so infected the trial with unfairness the
resulting verdict was obtained in violation of the Eighth and Fourteenth
Amendments to the United States Constitution and Article 2, 8§ 7 and 9 of
the Oklahoma Constitution.



Ground 12:  The confession was inadmissible at the competency hearing for the reason
that its probative value for purposes of establishing competency was
substantially outweighed by the danger of unfair prejudice. Its admission
consequently violated Petitioner’s right to due process of law.

Ground 13:  Improper injection at Mr. Lambe&rtompetency trial of lay opinion as to
Mr. Lambert’'s competency to stand trsal infected the trial with unfairness
as to deprive Mr. Lambert of due process under the Fourteenth Amendment
of the United States Constitution and Article 2, § 7 of the Oklahoma
Constitution.
Ground 14: The court’s finding that Mr. Lambert was competent to stand trial is
erroneous because the court was nexguired to determine if Mr. Lambert
had a rational and factual understanding of the proceedings against him.
Accordingly, his rights under the Sixth, Eighth, and Fourteenth Amendments
of the United States Constitution and Article 2, 88 7, 9, and 20 of the
Oklahoma Constitution have been violated.
Ground 15:  The accumulation of errors in ttése so infected theal with unfairness
that Petitioner was denied due process of law violation [sic] of his rights
under the Fourteenth and Eighth Amendments.
Dkt. # 58. In response to the amended petition, Respondent asserts that Petitioner’s claims are
either not cognizable in these proceedingdmnot justify relief under 28 U.S.C. § 2254(d). See
Dkt. # 59.
ANALYSIS
A. Exhaustion
Before addressing the claims raised in the petition, the Court must determine whether
Petitioner meets the exhaustion requireroé@8 U.S.C. § 2254(b) and (c). SRese v. Lundy455
U.S. 509, 510 (1982). With the exception of ong paground 3, Respondent concedes and the

Court finds that the exhaustion requirement is satisfied in this case. The unexhausted portion of

ground 3 lacks merit and shall be denied pursuant to 28 U.S.C. § 2254(b)(2).



B. Evidentiary hearing
In his amended petition, Petitioner requests an evidentiary hearing on the issues of
ineffective assistance of counsel for failing to rexja@echange of venue and the denial of counsel’'s
motion to voir dire potential jurors individuallyn response, Respondent asserts that Petitioner has
failed to make the requisite showings to obtain an evidentiary hearind>k&e£59 at 86-88.
Petitioner states that he sought and was deniedidentiary hearing in state court. (Dkt.
# 58 at 124). Therefore, the AEDPA'’s limitatiams evidentiary hearings, 28 U.S.C. § 2254(e)(2),

do not apply._SeBlichael Williams v. Taylor529 U.S. 420 (2000); Miller v. Champial61 F.3d

1249, 1253 (10th Cir. 1998). UndeepAEDPA standards, Petitioner is entitled to an evidentiary
hearing if his allegations, if true and not aawened by the existing factual record, would entitle

him to habeas relief. Milled61 F.3d at 1253 (citing Medina v. Barné$ F.3d 363, 368-69 (10th

Cir. 1995)). After considering Petitioner’s allegaus, the Court finds they are either contravened
by the existing factual record and/or would not, in any event, entitle him to habeas relief.
Accordingly, Petitioner’s request for an evidentiary hearing shall be denied.
C. Statelaw claimsarenot cognizable

In grounds 2 and 11, Petitioner alleges that dis/ictions violate Okla. Const. art. 2, 88 7
and 9. In grounds 4 and 14, he alleges his convictions violate Okla. &an2, 88 7, 9, and 20.
In ground 13, he alleges a violation of Okla. Goa#. 2, § 7. In ground 3, he asserts a violation
of Okla. Stat. tit. 22, 8 11. Some of these grounds adclude claims of a federal constitutional
violation. To the extent the referenced clairesaat violations of Oklahoma law or the Oklahoma
Constitution, the claims shall be denied becdlisg are not cognizable on federal habeas corpus

review. A federal habeas court has no authoritg\igew a state court’s interpretation or application



of its own state laws. Estelle v. McGuyi&®2 U.S. 62, 67-8 (1991) (emphasizing that it is not the

province of a federal habeas court to reexamine state-court determinations on state-law questions).
Instead, when conducting habeas review, a fedetat is limited to deciding whether a conviction
violated the Constitution, laws, treaties of the United States.;|1d8 U.S.C. § 2241. Petitioner’s
state law claims are not cognizable in this federal habeas corpus proceeding, and shall be denied on
that basis without further analysis.
D. Claims adjudicated by the OCCA on direct appeal

The Antiterrorism and Effective Death Pendiist (“AEDPA”) provides the standard to be
applied by federal courts reviewing constitutibolaims brought by prisoners challenging state
convictions. Under the AEDPA, when a statart has adjudicated a claim a petitioner may obtain
federal habeas relief only if the state decisiaas contrary to, or involved an unreasonable
application of clearly established Federal law, as determined by the Supreme Court of the United
States” or “was based on an unreasonable detatiminof the facts in light of the evidence

presented in the State court proceeding.” Z:8).S.C. § 2254(d); Williams v. Taylds29 U.S.

362, 402 (2000);_Neill v. Gibser278 F.3d 1044, 1050-51 (10th Cir. 2001). When a state court

applies the correct federal law to deny relief,defal habeas court may consider only whether the
state court applied the federal law in an objectively reasonable mannd3elBeeCone 535 U.S.

685, 699 (2002); Hooper v. MullirB14 F.3d 1162, 1169 (10th CR002). Furthermore, the

“determination of a factual issue made by a Statat shall be presumed to be correct. The
applicant shall have the burden of rebuttingattesumption of correctness by clear and convincing

evidence.” 28 U.S.C. § 2254(e)(1). In thisezasith the exception of a portion of ground 3, the



OCCA adjudicated Petitioner’s habeas corpus groohdsor on direct appeal. Therefore, those
claims shall be reviewed pursuant to § 2254(d).

1. Issuesbased on competency proceeding

a. Erroneous admission of confession (grounds4 and 12)

As his fourth proposition of error, Petitioneingplains that his confession obtained by Tulsa
Police on October 12, 1987, was not kinayly obtained and the admission of the confession in the
competency trial and subsequently at trialaiet the Sixth, Eighth, and Fourteenth Amendments.
The record reflects that after Petitioner’s first trial, the OCCA remanded the matter for a
retrospective post-examination competency determination. During that competency trial, defense
counsel moved to suppress the confessiotherground that Petitioner did not knowingly and

intelligently waive his rights. On Ju@, 1991, the trial court held a Jackson v. Déhearing and

found that Petitioner’'s confession had been knowingly and voluntarily made. Therefore, defense
counsel’s motion to suppress was denied and the confession was admitted at the retrospective
competency trial. In Lambert the OCCA found that the videotaped confession was properly
admitted at the retrospective competency hearingL&w®bert | 888 P.2d at 499. After the OCCA
reversed and remanded the murder convictioneetoial, the trial court held another competency

trial in May 1996 prior to the retrial of the murder charges in November 1996. Defense counsel
argued again that the confession was inadmisdible parties asked the trial court judge to review

the record from the previous Jackson v. Dehearing. The trial court judge refused the parties’

request and required themrtake offers of proof,_Se@omp. Tr. Transat 98-99, 101-09. After

° Jackson v. Denn@78 U.S. 368, 376 (1964) (holding thdten a defendant challenges the
voluntariness of a confession, the voluntasi issue should be decided by a separate
hearing).
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hearing the offers of proof and the parties’ arguisighe trial court judge ruled that the confession
was admissible. Icat 109. On direct appeal, the OCCdncurred with its earlier opinion and held
that the trial court did not err in admitting tt@nfession at the competency hearing. Lambe984
P.2d at 230.

As his twelfth proposition of error, Petitionemaplains that his confession was inadmissible
at the competency hearing because its probaditee for the purpose of establishing competency
was substantially outweighed by the danger of undfegjudice in violation of due process. On
direct appeal, the OCCA rejected this claimfisf that the videotaped confession “gave the jury
an example of Lambert’s ability to communicate, iehicas relevant to the issues before the jury.
Moreover, this Court found this evidence releiven Lambert’s 1991 retrospective competency
hearing. The trial court did not abuse its discretiaallmwing the video to be played for the jury.”
Lambert 1| 984 P.2d at 230.

While it is clear that an involuntary confession is inadmissible, Jackson v. [Bf80.S.

368 (1964), it was not “unreasonable” for the OCGAetermine that Petitioner’s confession was
voluntary. “A defendant’s confession is involuntary if the government’s conduct causes the
defendant’s will to be overborne and ‘his capacity for self-determination critically impaired.™

United States v. McCullagh76 F.3d 1087, 1101 (10th Cir. 1996) (quoting Schneckloth v.

Bustamonte 412 U.S. 218, 225-26 (1973)). “In determining whether the defendant’s will was
overborne in a particular case, the court examines ‘the totality of all the surrounding
circumstances-both the characteristics of the accused and the details of the interrogation.” Id.
(quoting Schneckloth412 U.S. at 226). Relevant factors “include the age, intelligence, and

education of the suspect; the length of the deterand questioning; the use or threat of physical

11



punishment; whether Mirandsafeguards were administered; the accused’s physical and mental

characteristics; and the location of the interrogation.” United States v. P8rELgd 1455, 1466

(10th Cir. 1993). In addition, the court must “consider the conduct of the police officers.” Id.

The record reflects that the trial court judtféorded the parties the opportunity to make
offers of proof concerning Petitioner’s ability to understand that he had waived his constitutional
rights prior to talking to the police. After hegithe parties’ arguments, the trial court ruled that
the confession was admissible. As discussed in more detail in Part D(2)(d) below, the evidence
presented by the State supported that ruling.

Furthermore, introduction of Petitioner’'s vataped confession was not so lacking in
probative value that its admission violated duecpss. This Court has viewed the videotaped
confession and finds the evidence was highly relevant to the contested issue of Petitioner’s
competency. In addition, the jury was instrudteat the only issue before it was whether Petitioner
was competent and not whether he was guilty of the charged offensdastBesion Nos. 4 and
10 (O.R. Vol. 12 of 14 at 2164, 2170). The Court ¢odes that Petitioner has failed to establish
entitlement to relief unade28 U.S.C. § 2254(d) on his clainskallenging the admission of his
videotaped confession at the competency trial.

b. Erroneousadmission of prejudicial testimony (ground 11)

In ground 11, Petitioner complains that durimg competency trial, highly prejudicial

evidence of other crimes and bad acts wasitéetinin violation of the Eighth and Fourteenth

Amendments. The OCCA rejected this claim, holding that:
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Lambert failed to object to this evidence at trial and has waived review for all but

plain error. The evidence elicited waslevant and probative to the issue of

Lambert’s competence to stand trial. lated directly to Dr. Goodman’s evaluation

of Lambert’s mental state. Admission of@ence of other crimes was not plain error

and we decline to grant relief on this basis.
Lambert Il 984 P.2d at 231 (footnotes and citations omitted).

The Tenth Circuit Court of Appeals hasuhd “no practical distinction” between the
formulations of plain error esl by the OCCA and the federal due-process test, requiring reversal

when an error “so infused the trial with unfass as to deny due process of law.” Thornburg v.

Mullin, 422 F.3d 1113, 1125 (10th Cir. 20Q§yioting Estelle v. McGuiré02 U.S. 62, 75 (1991)).

Because the OCCA applied the same test reqforeddue process determination, this Court defers
to its ruling unless it “unreasonably appli[ed]” that test. (kiting 28 U.S.C. 8§ 2254(d)). A
proceeding is fundamentally unfair under the DwecPss Clause if it is “shocking to the universal

sense of justice.”_United States v. RussEIll U.S. 423, 432 (1973).

The Courtfinds that the OCCA did not unreasonably apply the due-process test. Introduction
of Dr. Goodman'’s testimony concerning Petitioneraalcand criminal history was not so lacking
in probative value that its admission violated due process. As determined by the OCCA, the
testimony was relevant to Dr. Goodman’s evahrabf Petitioner's competency, and the jury was
instructed to consider the evidence only for the puepbdeciding that issudn addition, evidence
of bad acts was presented by Petitioner's own witnesse<dpge Tr. Trans. at 114-15, 256. The
Court concludes that Petitioner has failed to establish entitlement to relief under 28 U.S.C. §

2254(d).
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c. Insufficient evidence of competence (ground 10)
Ground ten is a challenge to the sufficieméythe evidence presented at the competency
hearing. Petitioner argues that since the juigding of competency was not reasonably supported
by the evidence, he was forced to stand trial while he was incompeteDkiS&e58 at page 121

of 156. On direct appeal, tiBCCA cited Cooper v. Oklahom&17 U.S. 348 (1996) (holding that

a defendant is deemed competent to standuniaks he proves by a preponderance of the evidence
that he is incompetent), and held that “[tfeeord amply supports a finding that Lambert was
competent to stand trial under the preponderance of the evidence standard.” La®®&¢i®I2d
at 230-31.

Sufficiency of the evidence is a mixed question of law and fact. Under 28 U.S.C. §
2254(d)(1) and (d)(2), a habeas court asks whether the facts are correct and whether the law was

properly applied to the facts. SEynard v. Boong468 F.3d 665, 673 (10th Cir. 2006); Hamilton

v. Mullin, 436 F.3d 1181, 1194 (10th Cir. 2006); atsoHale v. Gibson227 F.3d 1298, 1335 n.17

(10th Cir. 2000) (noting precedent has investigated sufficiency of the evidence both as a legal
guestion and as a factual question). This Court defers to any determination of factual issue by the

state court due to the presumption of eotness afforded by § 2254(e). Fields v. Gib23"77 F.3d

1203, 1221 (10th Cir. 2002). The presumption af@ctness can only be overcome by “clear and

convincing” evidence that the defendant was impetent at the time of trial. Bryan v. Gibs@76

F.3d 1163 (10th Cir. 2001). Evidence of mentéhnm#ation may be considered in determining
competence. However, “[m]entally retardedgoms frequently know the difference between right

and wrong and are competent to stand trial.” Atkins v. Virgigé U.S. 304, 318 (2002).
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The jury’s finding that Petitioner was not incoatent is a finding of fact that is presumed
correct. Thus, in this habeas proceeding Petitionest present “clear and convincing” evidence to
rebut the presumption of correctness. Petitidraesr failed to establish by clear and convincing
evidence that the jury erred in finding him competerstand trial. The jury heard the testimony
of Dr. Thomas Goodman, a psyatrist, who described his numerous encounters with Petitioner.
SeeComp. Tr. Trans. at 277-363. After reviegiPetitioner’s social history and his history of
encounters with the criminal justice system, coupled with the results of numerous psychological
exams and evaluations, Dr. Goodman stated for the jury his opinion that Petitioner knows and
understands the charges against him and that Petivaiserery able to cooperate with his attorney.

Id. at 313. The State also presented four (4) eyaas of the Oklahoma Department of Corrections
who stated opinions that based on observingti®®er during the years he had been in DOC
custody, Petitioner was competent to stand trial. icGed 237, 240, 244, 249. After reviewing the
testimony presented at the 1996 competency thi@lCourt finds that Petitioner has failed to rebut
with clear and convincing evidence the presumpiifaorrectness afforded the jury’s finding of fact

that Petitioner was not incompetent. Although conflicting testimony was presented, the jury saw
the witnesses and could assess their credibility jdity heard sufficient evidence to conclude that
Petitioner was competent to stand trial.

Under the AEDPA, a challenge the sufficiency of the evidence must establish that no
“rational trier of fact” could have found Petitian@ompetent by a preponderance of the evidence.

Cf. Jackson v. Virginipd43 U.S. 307, 319 (1979) (applyinggymnd a reasonable doubt” standard

to claim challenging sufficiency of the evidence preed at trial). The Court cannot conclude that

the OCCA unreasonably applied Supreme Cowtguient in denying Petitioner’s challenge to the
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sufficiency of the evidence, nor can the Court dahe that the jury’s factual determination was
unreasonable “in light of the evidence presentethe State court proceeding.” 28 U.S.C. 8
2254(d). Petitioner is not entitled to habeas corpus relief on this claim.
d. Improper use of lay opinion at competency hearing (ground 13)
In ground 13, Petitioner alleges that his rightlte process was violated by the improper
injection of lay opinion at his competency heati Petitioner complains that four (4) employees of
the Oklahoma Department of Corrections were allowed to testify that he was competent. Citing

Okla. Stat. tit. 12, 8§ 2701 (governing admissibilityayf opinion testimonyand McGregor v Staje

885 P.2d 1366 (Okla. Crim. App. 1995), the OCCA derieed that under state law, the admission
of the lay testimony was not error because Shage’s witnesses’ testimony was rationally based
on their perceptions and aided the trier of fact.” Lambe@84 P.2d at 231. Furthermore, the
OCCA noted that the witnesses stated thmynd Petitioner to be competent; they did not
specifically state that he was competent to stand trial. Id.

As discussed above, a purported error okesiat does not support habeas corpus relief.

Estelle v. McGuire502 U.S. 62, 67-8 (1991) (emphasizing that it is not the province of a federal

habeas court to reexamine state-court determinations on state-law questions). Petitioner argues,
however, that the erroneous application of datehas resulted in a due process violation. The
Court disagrees with Petitioner’s assessment. &agitioffered his own lay witnesses who testified

that he was incompetent. Specifically, Petitioner’s kindergarten and first grade teacher, Carol
Cutsinger, testified that Petitioner experienlezaning difficulties and had behavioral problems at
school._See€Comp. Tr. Trans. at 113-14. In addition, Luther Grisso, an investigator for defense

counsel, gave his lay opinion that Petitiowas not competent to stand trial. &i230. Petitioner’s
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sister, Sharon Hanson, testififtht her brother was not competent to stand trial.ai@61. In
contrast, each of the DOC employees describeebtamt of his contact with Petitioner and opined
that Petitioner was competent based on their comtéicthim. That tetimony served to provide
insight into Petitioner’s day-to-day behavior whileeustody in the years leading up to Petitioner’s
retrial. Thus, the testimony was relevant and did not render Petitioner's competency trial
fundamentally unfair. Petitioner it entitled to habeas corpus relef this ground of error.
e. Erroneous standard used to determine competence (ground 14)

As his fourteenth ground of error, Petitionemgains that the finding of competence was

erroneous because the trial court never determined that he had a rational and factual understanding

of the proceedings against him. The OCCjcted this claim, citing Dusky v. United Stgt862

U.S. 402 (1960), and finding that Oklahoma’s “conepel standard is constitutional and comports
with Dusky.” Lambert I, 984 P.2d at 231.

In Dusky, 362 U.S. at 403, the Supreme Court defined competency as whether the accused
“has sufficient present ability to consult witlis lawyer with a reasonable degree of rational
understanding — and whether he has a rationak#dsas factual understanding of the proceedings
against him.” Oklahoma’s competency statute requires a “qualified forensic examiner” to examine
the accused to determine: (1) if the person le &b appreciate the nature of the charges made
against him, and (2) the person is able to clonsith his lawyer and r@gonally assist in the
preparation of his defense. Sekla. Stat. tit. 22, 8§ 1175.3(E). tR®ner complains that Oklahoma
law does not require the defendant to have a “rational as well as factual understanding of the
proceedings against him” as required_by DusHhe Court finds, however, that the Oklahoma

standard comports with the standard announced in Darstkyvas sufficient to satisfy procedural
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due process concerns. daynard v. Boonel68 F.3d 665 (10th Cir. 2006) (rejecting identical

challenge). Under both the Dusktandard and the Oklahoma statute, the accused is required to
understand the charges against him and to be aaésist his attorney effeeely in defense of the
charges against him. Petitioner is not entitled to habeas corpus relief on this claim.

2. Issuesbased on trial proceedings

a. Double jeopardy/double punishment (grounds 1 and 3)

As his first proposition of error, Petitioner @ks that his first degree murder convictions
entered at the conclusion of his second &ralbarred by double jeopardy. Petitioner specifically
argues that his felony murder convictions viotideble jeopardy principles because he had already
been convicted of the underlying felonies whemvias retried on the murder charges. In analyzing
this claim on direct appeal, theQTA first determined that the geral first degree murder verdicts
returned by the jury would be treated as felony murder convictions and then wrote that:

It is well-established that when appeellate court reverses a conviction and
remands the case for a new trial, double jedypdoes not bar re-trial. This principle

known as “continuing jeopardy” is implicit ne-trials after a reversal on appeal and

“has application where criminal proceads against an accused have not run their

full course.” The Supreme Court has madear that “[ijnterests supporting the

continuing jeopardy principle involve fairsgto society, lack of finality, and limited

waiver.” Since this case concerns a rataiter a successful appeal, it would appear

that double jeopardy does not bar Lambert’s felony murder prosecution.

Lambert 1] 984 P.2d at 227 (footnotes omitted). AR#&titioner’s specific claim that the underlying
felony convictions precluded the subsequésiony murder prosecution, the OCCA further
explained that:

The real question here is whether affirming the robbery convictiobaniert |

somehow precludes prosecuting and punighiambert for felony murder. Under

Oklahoma law, felony murder and the underlying felony merge into one offense.

Traditionally, when this Court reviews convictions for both felony murder and the
underlying felony, we sustain the murder convictions and vacate the underlying

18



felony conviction. Lambert argues thagthnderlying felony convictions are final
and the State cannot now exact a punistirfe felony murder based on the same
underlying felony. Lambert contends thature the “double punishment” problem
here we must set aside the felony-murder convictions rather than the underlying
felony convictions.

The Court irLambert | specifically retained jurisdiction over the underlying
felony stating that “the trial court canralgate the conviction for armed robbery in
the event Appellant is convicted of felomurder.” Thus, we have jurisdiction over
the underlying felonies as well as the murder convictions, and we can craft the
appropriate remedy to cure any multiplenishment problem. The proper resolution
of this problem is to vacate the convicts and sentences for the underlying felonies.

Lambert Il 984 P.2d 228-29.
The Double Jeopardy Clausetects defendants against (1) “a second prosecution for the
same offense after acquittal,” (2) “a second prasecdor the same offense after conviction,” and

(3) “multiple punishments for the same offense.” North Carolina v. Pea®&eU.S. 711, 717

(1969),overruledin part by Alabama v. Smithd90 U.S. 794 (1989). Before the clause is implicated,

however, some event, such as an acquittakt rarminate the original jeopardy. Richardson v.

United StatesA468 U.S. 317, 325 (1984). Uinited States v. Bgll63 U.S. 662 (1896), the Supreme

Court declared the general rule, still applicabtiay, that the Double Jeaps Clause does not bar
retrial of a criminal defendant wisnccessfully appeals his sentence. B&B U.S. at 672. As the
Court itself has acknowledged, however, its doyddgardy cases in the century following Ball

“can hardly be characterized as modelsafsistency and clarity.” Burks v. United Sta#37 U.S.

1,9 (1978). In Burkgshe Court reaffirmed the general rule set forth in,Balt overruled many of

its prior cases to clarify the dilsction between the double jeopardieets of appellate reversal for
insufficient evidence and appellate reversal fal &rror. Carving out a narrow exception to the
general rule established.in Bahe Court held that “the Doubleopardy Clause precludes a second

trial once the reviewing court has foune tvidence legally insufficient.” Burkd37 U.S. at 18.
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The Court has subsequently reemphedithe limited scope of the Bursception. Tibbs v. Florida

457 U.S. 31, 40 (1982) ( “[BurKs. . . carved a narrow exception from the understanding that a
defendant who successfully appeals a conviction is subject to retrial.”)

In this case, the OCCA remanded Petitioner’s murder convictions and death sentences for
a new trial based on trial error. The revergas not based on a finding iokufficient evidence.

As a result, Petitioner’s retrial on the murder charges was not barred by Double Jeopardy.
Furthermore, in Petitioner’s first direct appeag MCCA specifically authorized the trial court to
vacate the armed robbery convictions if Petitioner were convicted of felony murder on retrial.
Lambert | 888 P.2d at 505. As noted bgt®@CCA in resolving Petitioner’s direct appeal following

his retrial on the murder charges, the trial causilure to vacate the underlying felonies was error.
Lambert I 984 P.2d at 229. The OCCA’s remedy for cuthngtrial court’s error, vacation of the
underlying felony convictions, does not implicate double jeopardy or any other constitutional
concerns. Therefore, Petitioner has not dematestrthat the OCCA'’s rejection of his double
jeopardy challenge was contrary to nor an uroealle application of Supreme Court precedent.
Under 28 U.S.C. § 2254(d), Petitioner is not entitled to habeas corpus relief on this claim.

In ground 3 of his amended petition, Petitioner @ssesimilar claim: that since his arson
conviction had already been affirmed by the OCGi& subsequent prosecution on charges of first
degree malice murder was precluded by Okla. Sta21ijt§ 11. As discussed in Part C above, this
Court is not concerned with an allegation obagous application of state law. Petitioner argues,
however, that the OCCA’s adjudication of disuble punishment claim resulted in a due process
violation. SeeDkt. # 58 at 61-62. As noted by Respond#rdt claim has never been presented to

the OCCA and is unexhausted. Nonetheless,Gbist finds that because the claim lacks merit,
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consideration of the claim is not precluded byl#ok of exhaustion and habeas corpus relief may
be denied. 28 U.S.C. § 2254(b)(2).

In support of his unexhausted due process claim, Petitioner specifically states as follows:
“[blecause Mr. Lambert’s arson conviction hagatty been affirmed, the only appropriate remedy
for the violation of § 11(A) desdyed above is to reverse Mr. Laerts convictions for first degree
malice aforethought murder with instructions to dismiss.” B&e # 58 at 64. In resolving
Petitioner’s § 11 claim, the OCCA determined thatsithe jury’s general verdicts of first degree
murder were treated as felony murder coneitsi Petitioner’'s double jeopardy challenge to the
prosecution on first degree malice merrdharges was moot. Lambertd84 P.2d at 229-30. The
Court agrees. Given the OCCA’sétment of the jury’s general first degree murder verdicts, there
are no first degree malice aforethought murder convictions to dismiss, as requested by Petitioner.
As a result, Petitioner’s claim that the OCCA’sakition of his 8§ 11 claim resulted in a violation
of due process lacks merit and shall be den&#&lU.S.C. § 2254(b)(2).

b. Use of unloaded BB gun insufficient to support felony murder (ground 2)

As his second ground of error, Petitioner challenges the sufficiency of the evidence
supporting the felony murder convictions. Turalerlying felony was Robbery With a Dangerous
Weapon. The weapon used by Petitioner was a BB gun. He claims that because the robbery was
committed through the use of a BB gun, the roblukrgs not qualify as one of the enumerated
felonies in Okla. Stat. tit21, 8§ 701.7(B), and cannot be usedsupport the felony murder
convictions. In support of this claim, Petitionegaes that a BB gun is not a firearm, and that the
evidence did not indicate that Petitioner usedBB gun in a manner which could cause death or

bodily harm. He also challenges the jury instructions on felony murder.
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In rejecting this claim on direct appeal, the OCCA found that Petitioner’s “suggested
narrowing of robbery with a dangerous weapon that is enumerated in § 701.7” was inconsistent with
OCCA case law as well as incastent with the intent of the Oklahoma legislature to include
robbery with an imitation weapon in both thdofey murder statuteral the robbery with a
dangerous weapon statute. Lamberg84 P.2d at 234. The OCCA specifically relied on Powell
v. State 906 P.2d 765, 774 n.8 (Okla. Crim. App. 1995)diing that the elements of First Degree
Felony Murder with the underlying felony ofoRbery with a Dangerous Weapon included the
element of use of a “loaded/unloadeditation firearm, or other dangerous weapon”), to conclude
that robbery with a dangerous weapon under 8§ 701.7 includes robbery with an imitation firearm.
Lambert 1| 984 P.2d at 234.

The OCCA also reviewed the trial court’s jury instructions on felony murder and determined

that Petitioner’s objection to the language containéaddamobbery definition to be “consistent with,

although not identical to, footnote 8 of Powell v. State .” Lambert I] 984 P.2d at 235. As a
result, the OCCA rejected Petitioner’'s contentthat the trial court should have included an
instruction defining firearms and found the ltgaurt’s instructions were proper._Id.

Although Petitioner describes this ground of ea®ra challenge to the sufficiency of the
evidence, resolution of the issues raised actualhstan interpretation of state law. As discussed
in Part C above, habeas corpus relief is genenaltyavailable for claims based on alleged errors

of state law. _Estelle v. McGuirB02 U.S. 62, 67-8 (1991) (emphasgthat it is not the province

of a federal habeas court to reexamine statetdeterminations on state-law questions). Instead,
when conducting habeas review, a federal coliniged to deciding whether a conviction violated

the Constitution, laws, or treaties of the United StatesAlgetitioner maye entitled to habeas
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corpus relief, however, if he shows that the aklegelation of state law resulted in a denial of due

process._SeAycox V. Lytle 196 F.3d 1174, 1179-80 (10th Cif99) (citing Hicks v. Oklahoma

447 U.S. 343, 346 (1980)). “Moreover, the deprwmatbccasioned by the state’s failure to follow
its own law must be ‘arbitrary in the constituial sense’; that is, ihust shock the judicial
conscience.”_Aycox196 F.3d at 1180.

In addition, a habeas corpus petitioner “bears a ‘great burden . . . when [he] seeks to
collaterally attack a state court judgment based on an erroneous jury instruction.” Lujan y. Tansy

2 F.3d 1031, 1035 (10th Cir. 1998)upting Hunter v. New Mexic®16 F.2d 595, 598 (10th Cir.

1990)). “[E]rrors in jury instructions in a statéramal trial are not reviewable in federal habeas
corpus proceedings, ‘unless they are so fundarhentsair as to deprive petitioner of a fair trial

and to due process of law.” Nguyen v. Reynolti31 F.3d 1340, 1357 (10th Cir. 1997) (quoting

Long v. Smith 663 F.2d 18, 23 (6th Cir. 1981)); sdeoMaes v. Thomast6 F.3d 979, 984 (10th

Cir. 1995). “The burden of demondirgy that an erroneous instruction was so prejudicial that it will
support a collateral attack on the constitutional validitg state court’s judgment is even greater

than the showing required to establishpkairor on direct appeal.” Henderson v. Kip#81 U.S.

145,154 (1977). “The question in such a collaterateeding is ‘whether the ailing instruction by
itself so infected the entire trial that the resulting conviction violates due process,” not merely
whether ‘the instruction is undesirable,aeous, or even universally condemned.”(iloting

Cupp v. Naughtet14 U.S. 141, 146, 147 (1973)).

Petitioner's ground two claim challenging the interpretation of Oklahoma law is not
cognizable in this federal habeas corpus proogethd should be denied on that basis. Furthermore,

Petitioner has not demonstrated that the allegebneous interpretation of state law resulted in
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a denial of due process nor has he shownhisatrial was rendered fundamentally unfair by the

instructions issued in this case. The Court fitidg the OCCA'’s adjudication of this claim was

neither contrary to or an unreasonable applicatiateairly established Federal law, nor did it result

in a decision that was based on an unreasonablerdlesion of the facts in light of the evidence

presented at trial. Petitioner is not entitled to habeas relief on this claim. 28 U.S.C. § 2254(d).
c. Failureto instruct on second-degree felony murder (ground 8)

As his eighth proposition of error, Petitioner ats¢hat the trial court erred in failing to
instruct the jury on second-degree felony musdece the evidence demaraged that Petitioner
used a BB gun to commit the underlying felorffense, robbery with a dangerous weapon.
Petitioner raised this claim on direct appeakc&use Petitioner did not request the issuance of a
second degree felony murder instruction, the OC&Aewed for plain error and found as follows:

... Lambert used a BB gun. The BB gun looked like a real weapon and was
designed to place the victims in fear. Hased a knife, which is clearly a dangerous

weapon. Both the BB gun, as used here, and the knife, fall under 21 0.S.1981, § 801.

Lambert’s actions fit squarely under § 801. A finding that the robbery was not

accomplished by force or fear was not warranted by the evidence. The trial court did

not err in failing to sua sponte give a second degree felony murder instruction.

Lambert Il 984 P.2d at 237 (footnotes and citations omitted).

Under Oklahoma law, a person commits firggmrée felony murder when he “takes the life
of a human being during, or if the death of a harheing results from, the commission or attempted
commission of [certain listed felonies, includingfobbery with a dangeus weapon....” Okla. Stat.
tit. 21, § 701.7(B). Homicide is murder in the second degree when it is “perpetrated by a person
engaged in the commission of any felony othantthe unlawful acts” set out in § 701.7. 21 Okla.

Stat. tit. 21, 8§ 701.8(2). Second degree felony murder encompasses murder committed during a

robbery by force or fear, which is not an enunegtdelony in the first dgree murder statute. See
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Brown v. Sirmons515 F.3d 1072, 1086 (Okla. Crim. App. 2008kcording to the Tenth Circuit,

“once the state has established that a defendant used a dangerous weapon in the course of a robbery
that results in death, the offense of second degree murder is no longer an option under Oklahoma

law.” Wilson v. Sirmons536 F.3d 1064, 1103-04 (10th Cir. 2008) (citations omitted).

As indicated above, the OCCA determineat thoth the BB gun used by Petitioner, as well
as the knife used by Petitioner’s co-defendanhHaere dangerous weapons. Under 28 U.S.C. §
2254(e)(1), that finding of fact is afforded a pneption of correctness unless it is rebutted by “clear
and convincing evidence,” a high burden which Petitibias not met. As aresult, the only evidence
was that the underlying felony was robbery witteagerous weapon, not robbery by force or fear,
and the trial court did not err in failing to insttuhe jury on the lesser included offense of second
degree felony murder. The OCCA’s decision was contrary to federal law, nor was it an
unreasonable application of the facts to that law.EBBewn, 515 F.3d at 1086. Petitioner is not
entitled to habeas relief on this claim.

d. Erroneous admission of confession at trial (ground 4)

As his fourth proposition of error, Petitioner cdaips that the State failed to prove that he
knowingly and intelligently waived his constitutional rights on October 12, 1987, prior to allowing
the police to videotape his coson. As a result, he claimsatithe admission of the videotaped
confession in the competency trial and subsetiyet trial violated the Sixth, Eighth, and
Fourteenth Amendments. On direct appeal, t8€@A noted that the parties waived holding a new

Jackson v. Dennlbearing and asked the trial court to eavitranscripts of earlier proceedings. The

OCCA then relied on its dermination in_Lambert &nd held that the trial court did not err in

admitting the confession at trial. Lambert3B4 P.2d at 235.
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During the retrospective competency trial held in June, 1991, the trial court conducted a

Jackson v. Denndearing,_sedr. Trans. Vol. I, dated June 25, 1991, to determine whether

Petitioner’'s confession was voluntary and admissibAt that hearing, Officer Bruce Duncan
testified that after Petitioner was arrested on October 12, 1987, he and Sgt. Steve Steele interviewed
Petitioner at the Tulsa Police Department.at14-16. The first thing they did was read Petitioner

his Mirandarights. _1d.at 316. Officer Duncan read the rigtdsetitioner off of his card and asked
Petitioner if he understood those rights. dtd318. He said he did. |@fficer Duncan testified that

he went over the Mirandaarnings line by line and that after each sentence, he looked at Petitioner

to see if he had any questions. &i.326. Petitioner never gavayaindication, either by facial
expression or verbally, that he did not understandP&ditioner signed a written statement and

waiver of those rights. Icat 319. Dr. Thomas Goodman testified at_the Jackson v. Dexarong

that Petitioner knowingly, intelligently, and voluntarily gave the statement on October 12, 1987.
Id. at 331. According to Dr. Goodman, the vidgm demonstrates that Petitioner talked freely,
behaved appropriately, volunteered most of the in&bion, did not appear to be frightened, and that
his emotional responses were appropriateati@32.

There was no suggestion that the police used violence or improper threats or promises to

elicit petitioner’s inculpatory statements. &am v. United Stated468 U.S. 532, 542-43 (1897)

(holding confession may not be obtained by threatgiolence, direct or implied promises, or

improper influence); Malloy v. Hogar378 U.S. 1, 7 (1964) (same). Further, petitioner has not

alleged any additional facts which, if proven trwepld require the conclusion that his statements
were made involuntarily. The Court concludes that Petitioner has failed to establish that the

OCCA's determinations that Petitioner voluntarily waived his rights under Mirandathe
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videotape was properly admitted at trial were cogti@or an unreasonable application of Supreme
Court law. He is not entitled to relief under 28 U.S.C. § 2254(d).
e. Refusal to declare a mistrial (ground 5)

As his fifth ground of errorRetitioner complais that the trial court committed reversible
error in refusing to declare a mistrial bdsen prosecutorial misconduct during examination of
State’s rebuttal witness Dr. Thomas Goodman. Prior to Dr. Goodman’s testimony, the trial court
held a conference in chambers to discuss theipated testimony. Dr. Goodman had testified at
Petitioner’s first trial and at his competency triatel made references to other crimes committed
by Petitioner. The trial court sustained defense counsel's request to limit Dr. Goodman’s
descriptions of past conduct ofmmal charges to “problems” dncidents.” (Tr. Trans. at 656).
During his testimony, Dr. Goodman stated thdit®aer “had some other problems at school,
disciplinary problems, stealing, lying . . .” (Tfrans. at 674). At the bench, defense counsel
objected to Dr. Goodman'’s testimony and requested@ial. The trial court denied the request for
a mistrial. The prosecutor continued with his examination of Dr. Goodman. As he proceeded to
review Petitioner’s records chronologically, Dr. Go@intestified that when Petitioner “was in the
first grade he was accused of trying to force hifrsela little girl sexually. He tried to do that to
his niece when he was ten or eleyears old.” (Tr. Trans. &77). Defense counsel again moved
for a mistrial and asked for sanctions. Tthe trial court overruled the request for a mistrial, and
stated that defense counsel’s objection was nottaleth since the defense’s mental health expert,
Dr. Phillip Murphy, had already described the same incident to the juryPditioner also
complains that Dr. Goodman “proceeded to irffjether crimes and bad acts into his testimony,

including a description of an incident at Creedu@ty Jail where Petitioner started a fire in his cell
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and yelled “suicide” and “burn, burn.”_ldt 692. Defense counsel’s request for a mistrial was
overruled by the trial court judge. Id.

Based on the trial testimony of Dr. Goodman, Petitioner complains in his amended complaint
that Dr. Goodman improperly referred to evident®ther crimes and violated the prohibition
against evidentiary harpoons. Petitioner raised this claim on direct appeal. The OCCA determined
that:

[t]he trial court had limited Dr. Goodman’s testimony regarding other crimes, and

it is evident that Dr. Goodman referredotiher crimes or bad acts in contravention

to the court’s instructions. Howeveree references were brief and relatively

innocuous. Under the circumstances, the error is harmless.
Lambert 1| 984 P.2d at 236.

Petitioner also alleges that the trial court improperly admitted evidence of other crimes
during the testimony of witness Thomas White. Mr. White testified that the BB gun used by
Petitioner to rob the victims used to belong tagnemdmother, but he “heard it was stolen,” and his
grandmother had “accused me of stealing it but | didn’t.” (Tr. Trans. at 422-23). The trial court
overruled defense counsel’s objection. dt1423. On direct appgedahe OCCA determined that
“[t]his evidence was irrelevant other crimes evidence, and it should not have been elicited.
However, again we must find that in light thle overwhelming evidence of guilt, the error was
harmless.”_Lambert |1984 P.2d at 236.

“Iln a habeas proceeding . ‘we will not question the evidentiary . . . rulings of the state

court unless [the petitioner] can show that, becauigeafourt’s actions, his trial, as a whole, was

rendered fundamentally unfair.””_Maes v. Thomd6 F.3d 979, 987 (10th Cir. 1995) (quoting

Tapia v. Tansy926 F.2d 1554, 1557 (10th Cir. 1991)). “[W]e approach the fundamental fairness

analysis with ‘considerable self-restraint.”” Jackson v. Sha3F.3d 1313, 1322 (10th Cir. 1998)
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(quoting_United States v. River800 F.2d 1462, 1477 (10th Cir. 1996n panc)). A proceeding

is fundamentally unfair under the Due Process €#ditiit is “shocking to the universal sense of

justice.” United States v. Russelll1 U.S. 423, 432 (1973).

Petitioner’s claims challenging the trial coud®&nial of a mistrial based on Dr. Goodman’s
testimony concerning “other crimes evidence” and the trial court’s ruling on defense counsel’s

objection to Thomas White’s testimony are not caghle in this habeas corpus proceeding unless

Petitioner demonstrates that the rulings rendbrgttial fundamentally unfair. Welch v. Sirmgns

451 F.3d 675, 692 (10th Cir. 200@)uoting Payne v. Tennesseés)1 U.S. 808, 825 (1991)).

Petitioner complains that he was prejudiced by thtgnt@ny. Viewing the trial as a whole, the Court
finds that the testimony of Dr. Goodman did natedo deprive Petitioner of the basic guarantees

of due process. S&gcrivner v. Tansy68 F.3d 1234, 1239-40 (10th C1995). Nor was his trial

rendered fundamentally unfair as a result of ttied court’s rulings described in ground five.
Furthermore, even if the testimony concerning other crimes was erroneously admitted, the error was

harmless. In Brecht v. Abrahams@07 U.S. 619 (1993), the Supreme Court stated that habeas

relief is improper unless the error had a “substaatidlinjurious effect or influence in determining

the jury’s verdict.” Id.at 623 (internal quotation marks omitte@he evidence of guilt in this case

was overwhelming and included Petitioner’s videotaped confession. As a result, any error in
admission of the “other crimes evidence” did not have a “substantial and injurious effect or influence
in determining the jury’s verdict.” Brech607 U.S. at 623. Based on Brectite Court finds

Petitioner is not entitled to habeas corpus relief on this claim.
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f. Erroneous admission of prejudicial evidence (ground 7)
In ground 7, Petitioner challenges the admission of certain evidence. Specifically, Petitioner
complains that the admissions of repetitive desiong of the victims’ bodies and the crime scene,
of gruesome and irrelevant photographs, and of the testimony of one victim’s family member during
the guilt/innocence stage were all prejudicial. Petitionesed this claim on direct appeal. The
OCCA held as follows:

[w]ithout a doubt, the murders and the method of death in this case were
horrible and of necessity the descriptions and photographs of this crime capture some
of this horror. Itis well established th#jhe test for adnssibility of a photograph
is not whether it is gruesome or inflammatory, but whether its probative value is
substantially outweighed by the dangsrunfair prejudice.” Moreover, “[tlhe
probative value of photographs of murder victims can be manifested in numerous
ways, including showing the nature, extant location of wounds, establishing the
corpus delicti, depicting the crime sceand corroborating the medical examiner’s

testimony.”
At issue here are Exhibits G1 and G2, which were black and white
photographs of the victims as they were found in the trunk of the car . . . the

photographs, as well as the witnesses’ testimony, were relevant in depicting the
crime scene and corroborating the medical examiner. Lambert also objects to
Exhibits J, R and S, none of which depicdteel victims. The trial court did not abuse
its discretion in admitting these photograpBsnilarly, allowing the jurors to view
the medical examiner’s report, which wakevant to the cause of death, was not an
abuse of discretion. Finally, although several witnesses related what they found at
the crime scene, the testimony was umaduly prejudicial, repetitive or unjustified
Lambert also complains abou¢ thtate’s calling Laura Sanders’ mother to
testify during first stage. Mrs. Sanders identified the sleeping bag that was found
under Sanders’ burned car. Lambert objected to this evidence at trial and offered to
stipulate that the sleeping bag belonged to Sanders’ brother.
... Mrs. Sanders’ testimony was telaly straightforward and unemotional.
She did not testify in an improper or ppopriate manner. Moreover, the State was
not obligated to accept Lambert’s offer tipslate to the ownership of the sleeping
bag. The evidence was relevant and no error occurred in allowing her to testify on
this limited issue.

Lambert 1| 984 P.2d at 236-37.
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As discussed above, a habgatitioner is not entitled to relief on a challenge to “the
evidentiary . . . rulings of the state court unlelss fietitioner] can show thadtecause of the court’s

actions, his trial, as a whole, was rendered fundamentally unfair.”” Maes v. Th#fas8d 979,

987 (10th Cir. 1995) (quoting Tapia v. Tan8g6 F.2d 1554, 1557 (10th Cir. 1991)). Petitioner has
not made the necessary showing in this c@ke.evidence complained of was neither repetitive nor
unduly prejudicial. Petitioner’s request for habeapus relief on this ground shall be denied.
g. Ineffective assistance of counsel (ground 6)
As his sixth ground for relief, Petitioner contertldat his trial counsel provided ineffective

assistance in failing to request acha of venue. Citing Strickland v. Washingtdt6 U.S. 668

(1984), the OCCA rejected this claim on direct appeal, finding as follows:
[tihe decision to not seek a changeveihue under these circumstances was a
reasonable, strategic decision and it is likely that had the issue been raised, Lambert
would have lost on the merits at both thal and appellate levels. Moreover, many
of the potential jurors had not heard ohhlzert’s case. Those jurors who had heard
of the case affirmed that they could mgide that information and fairly and
objectively sit in judgment.
Lambert 1| 984 P.2d at 232.
Petitioner is not entitled to habeas corpus relief on his claim of ineffective assistance of
counsel unless he establishes that the OC@#jadication of the claim was an unreasonable

application of Supreme Court precedent. Petitionestishemonstrate that his counsel’s performance

was deficient and that the deficient performance was prejudicial. Strickland v. Wash#&fion

U.S. 668, 687 (1984); Osborn v. Shilling®87 F.2d 1324, 1328 (10th Cir. 1993). Petitioner must

establish the first prong by showing that his counsel performed below the level expected from a
reasonably competent attorney in criminal cases. Strickd&@tdJ.S. at 687-88. There is a “strong

presumption that counsel’s conduct falls withia tange of reasonable professional assistance.” Id
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at 688. In making this determination, a coursiiijudge . . . [a] coured’s challenged conduct on

the facts of the particular case, vievadof the time of counsel’s conduct.” &t.690. Moreover,

review of counsel’s performance must be higlgferential. “[I]t is all too easy for a court,
examining counsel’s defense after it has proved unsuccessful, to conclude that a particular act or
omission of counsel was unreasonable.”atldb89. To establish the second prong, Petitioner must
show that this deficient performance prejudiceddtiense to the extent that “there is a reasonable
probability that, but for counsel’s unprofessioaaiors, the result of the proceeding would have
been different. A reasonable probability is a pholis sufficient to undermine confidence in the

outcome.” Id.at 694; sealsoSallahdin v. Gibsor275 F.3d 1211, 1235 (10th Cir. 2002); Boyd v.

Ward 179 F.3d 904, 914 (10th Cir. 1999). Failureettablish either prong of the Strickland
standard will result in denial of relief. Stricklartb6 U.S. at 697.

To establish ineffective assistance for failtogequest a change of venue, petitioner must
show, at a minimum, that the trial court would have or should have granted a change of venue
motion. This, in turn, requires him to show actigpresumed prejudice on the part of jurors. See

Hale v. Gibson227 F.3d 1298, 1332 (10th Cir. 2000); Meeks v. Mpdi& F.3d 951, 961 (11th

Cir. 2000); sealsoEstes v. Texa881 U.S. 532, 542-43 (1965). Actyakjudice requires showing

that one or more jurors believed before triattpetitioner was guilty and that they could not set

these pre-formed opinions aside at trial. Rtesumed prejudice requires showing that “an

irrepressibly hostile attitude pervaded the community.” H#& F.3d at 1332 (quotation omitted).
In this case, Petitioner points to no actual hostilitympartiality by the jurors and he does

not allege actual prejudice. Petitioner’'s allegasi of presumed prajlice, based on pretrial
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newspaper articléslo not approach the high standard neeggsavarrant a change in venue. See
Hale 227 F.3d at 1332 (“Simply showing that all the potential jurors knew about the case and that
there was extensive predfipublicity will not suffice to demonstrate that an irrepressibly hostile
attitude pervaded the community.” (quotation ondifje Upon review of the trial transcript, the
Court finds no evidence of a fundamentally unfaoceeding. Fundamentally unfair circumstances
may be indicated by an inflammatory atmosplhwethin the community or courtroom, by specific
statements of jurors, or by the difficulty witbhich an impartial panel was selected. Begcheen

v. Reynolds41 F.3d 1343, 1351 (10th Cir. 1994jting Murphy v. Florida421 U.S. 794, 800-03

(1975)). Nothing in the trial record suggests tetitioner was in any way deprived of the solemn
and sober proceeding to which he was entitldthohgh several of the jurors stated they had
previous knowledge of the case through media exposuree.geér. Trans. at 170, 194, 212, 216,
they also indicated either that they did not remenmbuch or that they could decide the case based
on the evidence presented in court. The CondsfiPetitioner has failed to demonstrate presumed
prejudice resulting from his counsel’s failure towa for a change of venue. Petitioner has failed
to demonstrate entitlement to habeas corpus relief under 28 U.S.C. § 2254(d).
h. Failureto allow individual voir dire during jury selection (ground 9)
As his ninth ground of error, Petitioner assertsttinatrial court’s refusal to allow individual

voir dire during jury selection was an abuse stdetion. The OCCA refused to grant relief on this

6 In support of this claim, Petitioner providas Appendix to his amended petition containing
numerous newspaper articles published during the long history of Petitioner’s case in the
state courts, along with affidavits. J8kt. # 58, Amended Appendix to Amended Petition
for a Writ of Habeas Corpus.
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claim, finding that Petitioner had “overstate[d] gwetrial publicity,” had failed to demonstrate that
any juror was impartial, or that the tr@durt had abused its discretion. Lamber®84 P.2d at 232.

In affirming the denial of hadas relief on a nearly identiaahim, the Tenth Circuit Court
of Appeals has determined that:

[a] defendant’s right to an impartial jury includes the right to an adequate voir
dire to identify unqualified jurors. Sédorgan v. lllinois 504 U.S. 719, 729, 112
S.Ct. 2222, 119 L.Ed.2d 492 (1992). There is no absolute constitutional right to
individual voir dire in capital cases, Trujillo v. Sullive8i5 F.2d 597, 606-07 (10th
Cir. 1987);_McCorquodale v. Balkcqrii21l F.2d 1493, 1496 (11th Cir. 1983) (en
banc), but the method of voir dire must comport with due process requirements,
Trujillo, 815 F.2d at 607. “An exercise of disitoa to deny sequestered voir dire ...
may comport quite easily with due prgsainder the specific circumstances, whereas
that same exercise of discretion may néfenotions of fairness” in another setting.
Id. “There may be a case where en masse death-qualifying voir dire may be so
egregious and may so taint the jury that the process denies the defendant his
constitutional right to an impartial jury.” I§/e might be concerned, for example,
if a juror stated in front of other veningembers that he was aware that the defendant
had been arrested in another stateséone heinous crime; Byrd v. Armontrp880
F.2d 1, 11 (8th Cir. 1989) (finding, however, that this questioning was harmless
error); or if a juror expressed his omnion guilt or innocence, formed because of
pre-trial publicity, thereby tainting the entire venire, United States v. TegzBs
F.2d 505, 508 (11th Cir. 1983) (same).

Wilson v. Sirmons536 F.3d 1064, 1098 (10th Cir. 2008).

Petitioner in this case has failed to show tawoir dire was so “egregious” that it violated
his due process rights. Truji/l815 F.2d at 607. As discussed above, several of the jurors stated
that they had knowledge of the eass a result of media coverage. However, none stated an opinion
as to guilt or innocence formed because of théiaeoverage nor do the jurors’ voir dire responses
raise a concern of possible tainting of the entire venire. Petitioner has not shown any evidence of
prejudice resulting from the voir dire process. mdbsence of any eviderafgrejudice, the Court
finds that the decision of theGILA was not contrary to, or amreasonable application of, clearly

established law. Petitioner is not entitled to habeas relief under 28 U.S.C. § 2254(d).
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i. Cumulative error (ground 15)

As his final proposition of error, Petitioner colaips that the accumulation of errors in this
case violated his right to duegmess. The OCCA considered Petitioner’s claim that cumulative
error warrants relief, stating that “[w]e disagree a@ecline to grant relief on this basis.” Lambert
1, 984 P.2d at 239.

The Tenth Circuit Court of Appeals has regelfy held that cumulative error analysis is

applicable only where there are two or more actual errors. Workman v. N8difi-.3d 1100, 1116
(10th Cir. 2003). Cumulative impact of non-errraot part of the analysis. Le v. Mulligl1 F.3d

1002, 1023 (10th Cir. 2002) (citj United States v. River00 F.2d 1462, 1471 (10th Cir. 1990)).

Having rejected each of Petitioner’'s habeas claihesCourt finds no basis for a cumulative error
analysis. The OCCA's resolution of Petitioneciamulative error claim was not an unreasonable

application of federal law. Petitioner is not entitled to relief on this ground.

CONCLUSION

After careful review of the record in this eashe Court concludes that the Petitioner has not
established that he is in custody in violatiortteg Constitution or laws or treaties of the United
States. His amended petition for writ of habeas corpus shall be denied.

ACCORDINGLY, IT ISHEREBY ORDERED that:
1. The Clerk shall substitute Randy Workman as Respondent in place of Marty Sirmons.
2. The amended petition for a writ of habeas corpus (Dkt. # Shisd.
3. The original petition (Dkt. # 16) teclared moot.

4. A separate judgment shall be entered in this matter.
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DATED this 2nd day of July, 20009.

s e

TERENCE KERN
UNITED STATES DISTRICT JUDGE
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