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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
MICHAEL SELSOR, )
Petitioner,

V. Case No. 01-CV-0721-CVE- TLW

N N N N N N

RANDALL G. WORKMAN, *Warden,
Oklahoma State Penitentiary, )

Respondent. )

OPINION AND ORDER

Before the Court is Oklahoma death row inmate Michael Selsor’s petition for a writ of
habeas corpus and brief in support filed purst@@8 U.S.C. § 2254 (Dkt. ## 17, 18). Selsor, who
appears through counsel, challengisxonviction and sentence inl$a County District Court Case
No. CRF-75-218%.Respondent filed a response to the petition denying its allegations (Dkt. # 28),
and Selsor filed a reply (Dkt.32). Both parties filed supplemehtaiefs (Dkt. ## 40, 44). For the
reasons discussed below, the Court concludes the petition should be denied.

BACKGROUND

Factual Background
Pursuantto 28 U.S.C. § 2254(e)(1), the histdfacts found by the state court are presumed
correct. In considering the issues presented in the petition, the Court relied upon the following

synopsis from the Oklahoma Court of Crimingdpeals (“OCCA”) in that court’s direct appeal

! Pursuant to Rule 25(d) of the Federal Rules of Civil Procedur&€dhg Clerk shall be
directed to substitute Randall G. Workman for Mike Mullin as the party Respondent.

2 Case No. CRF-75-2181 is identified in some documents as CF-75-2181.
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opinion. Following review of the record, trial trangds, trial exhibits, and other materials submitted
by the parties, the Court finds this summary By@CCA is adequate and accurate. Therefore, the
Court adopts the following summary as its atvn.

At approximately 11:00 p.m. on September 15, 1975, Selsor and Richard Eugene
Dodson robbed the U-TOTE-M convenierstere at 5950 33rd West Avenue in
Tulsa. Selsor and Dodson entered the store, each armed with a .22 caliber handgun.
Employee Clayton Chandler was workingtla¢ cash register. Selsor approached
Chandler, pulled his gun, and demanded the contents of the register. Dodson located
employee Ina Morris, who was restocking the walk-in cooler. Dodson pointed his
gun at her and ordered her to get downrifdaeplied, “You've got to be kidding

me.” Dodson then fired a shot striking Morris in the shoulder.

Chandler loaded a sack with money and handed it to Selsor, who then shot Chandler
several times in the chest killing him. Upon hearing the shots, Dodson emptied his
weapon through the cooler door at Morris. Morris was shot in the head, neck and
shoulder, but survived. Selsor and Dodson then fled.

On September 22, 1975, Selsor and Dodson were arrested in Santa Barbara,
California. Selsor confessed this and ottremes to Detective John Evans of the
Santa Barbara Police Department. In his confession, Selsor admitted that before
entering the store, he and Dodson had agreed to leave no witnesses.

Selsor v. Oklahome? P.3d 344, 347-48 (Okla. Crim. App. 2000) (hereinafter “Sel8por I

Il. Procedural History
A review of the unique procedural history@dlsor’s trials and appeals following the 1975
crimes is essential to the analysis of his haleeasus claims. Selsor and co-defendant Richard

Dodsort were initially charged on September 19, 1975, with First Degree Murder (Tulsa County

3 Additional facts, apparent from the recardyy be presented throughout this opinion as they
become pertinent to the Court’s analysis.

4 Dodson was convicted of shooting with intémtkill and robbery with firearms, but was
acquitted of first degree murder. He was sergdrio 199 years for shooting with intent to
kill and 50 years for the armed robbery catian. His convictions and sentences were
affirmed. Dodson v. Stat®62 P.2d 916 (Okla. Crim. App. 1977).
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District Court Case No. CRF-75AL81), Shooting with Intent toilK(Tulsa County District Court
Case No. CRF-75-2182), and Robbery with Firegifagsa County District Court Case No. CRF-
75-2183). The cases were consolidated for trial under Case No. CRF-75-2181. Following a jury trial,
Selsor was found guilty of alltbe crimes. In accordance witletjury’s recommendations, Selsor
was sentenced to death for the First Degree Mwaeriction, twenty (20) years imprisonment for
Shooting with Intent to Kill, ad twenty-five (25) years imprisonment for Robbery with Firearms.

On appeal to the Oklahoma Court of CrimiAppeals (“OCCA”), Selsor’s convictions were
affirmed but his death sentence was modified to life imprisonment. Selsor v.56@&te.2d 926

(Okla. Crim. App. 1977) (hereinafter “Selsd).I The modification of his death sentence was based

upon then recent United States Supreme Caaistbns which questioned the constitutionality of
Oklahoma’s murder statutes, and the resultimgaé on July 24, 1976, of those statutes by the

Oklahoma legislature. SeRiggs v. Branch554 P.2d 823, 824-25 (Okla. Crim. App. 1976),

overruled by Selsor v. Turnbull947 P.2d 579 (Okla. Crim. App. 1997) (hereinafter “Selsof MA

and cases cited therein.

In 1978 and 1989, Selsor filedavseparate applications for post-conviction relief in state
court. The district court denied each apglma, and the OCCA affirmed the denials. See
“Application to Assume Original Jurisdion and Petition for Writ of Prohibition and/or
Mandamus” at § 4, in OCCA Case No. P-97-911.

On October 21, 1991, Selsor filed a petition fiederal habeas corpus relief with this
federal district court in Case No. 91-®26-JOE. By Order dated December 1, 1992, the Court
denied habeas corpus relief. Selsor appealbe tbenth Circuit Court of Appeals, which affirmed

in part but remanded the case back to this Joud hearing on Selsorigeffective assistance



of counsel claim. Se$elsor v. Kaiser22 F.3d 1029 (10th Cir. 1994A hearing was conducted.

On November 10, 1994, this Court again denieddBslpetition for habeas corpus relief. Selsor
again appealed to the Tenth Citcourt of Appeals. The Court dippeals reversed this Court’s
decision and remanded with instructions to enter judgment invalidating Selsor’s convictions on
ineffective assistance of counsel grounds, bowiding that the judgment was without prejudice

to further proceedings ke state for retrial within a reasonable time. Selsor v. Kaiser81

F.3d 1492, 1506 (10th Cir. 1996). On May 9, 1996, @usart complied with the mandate from
the Tenth Circuit and advised the parties thatwhit of habeas corpus would issue unless the
State of Oklahoma initiated proceedings toyr&elsor within 120 days. The State complied by
initiating new trial proceedings.

However, during the pendency of Selsor'seas appeals and habeas corpus proceedings,
the Oklahoma legislature enacted new first degnurder and death penalty statutes. Prior to
Selsor’s retrial in stat court, the State filed a Bill of Particulars alleging four aggravating
circumstances to support a possible death sent8etsor challenged the State’s request for the
death penalty, both in state district court aniditeethe OCCA by filing an application for writ of
prohibition and/or mandamus. The OCCA concllitteat, because Selsor’s previous conviction
and sentence had been vacated, he was in a situation similar to persons awaiting trial under the
current murder and death penalty statutes. Selsor A& P.2d at 582-83 (citing Dobbert v.
Elorida,432 U.S. 282, 301 (1977)). The OCCA denied relief, and the State was allowed to seek
the death penalty in Selsor’s second trial.

Once again, Selsor was convicted by a jurkficgt Degree Murder, Shooting with Intent

to Kill, and Robbery with Fegarms. The jury in Selsor’s retrial found the existence of two



aggravating circumstanceand recommended the death penalty for the First Degree Murder
conviction. The trial judge, in accordance witk fary’s recommendations, sentenced Selsor to
death for the First Degree Murder convictiorg limprisonment for the Shooting with Intent to
Kill conviction, and twenty (20) years for Robbery with Firearms.

Selsor filed a direct appeal of his convictions and sentences to the OCCA in Case No.
F-98-531, identifying thirteen (13) propositions of error as follows:

Proposition 1.: The retroactive applicationlud current first degree murder statute
and its corresponding penalty provisions as contained in Okla. Stat.
tit. 21, 8§ 701.7-701.15 (1991), violatétk prohibition againsix
post facto laws under Article I, § 10 of the United States
Constitution and Article Il, 8 15 of the Oklahoma Constitution.

Proposition 2: The retroactive application of the current death penalty statute to
Mr. Selsor’s 1975 homicide violated the constitutional prohibition
againsex post facto laws, the multiple punishments prohibition of
the double jeopardy clause and principles of equal protection and
due process. Mr. Selsor’s sentence of death should be modified to
the only legally available punishment -- life imprisonment with the
possibility of parole.

Proposition 3: The retroactive application of this court’s decision overrRlggs
v. Branch violated Mr. Selsor’s rights to due process under the
Fourteenth Amendment to the United States Constitution and
Article 1, 88 7 and 20 of the Oklahoma Constitution.

Proposition 4: Even if Appellant’s deatimsence does not technically violate the
ex post facto clause, double jeopardy principles or the equal
protection clause, it violated tfitndamental fairness doctrine and

> The jury found that (1) Selsor knowingly createdreat risk of death to more than one
person, and (2) the murder was committed feipilrpose of avoiding or preventing a lawful
arrest or prosecution. S€eR. Vol. Il at 350. The jury did not find the existence of two
other aggravating circumstances propoundedd®ptbsecution, namely that (1) the murder
was especially heinous, atrocious or cruel, and (2) there exists a probability that the
defendant would commit criminal acts of \eate that would constitute a continuing threat
to society. Id.



Proposition 5:

Proposition 6:

Proposition 7:

Proposition 8:

Proposition 9:

Proposition 10:

Proposition 11:

Proposition 12:

should be modified to life imprisonment with the possibility of
parole.

The Information in this case was ambiguous and wholly failed to
inform Mr. Selsor of the theorgf homicide upon which the State
would rely to obtain a conviction. Further, the jury instructions
were fatally defective as they didt identify all the elements of the
offense with which Mr. Selsor wsaharged. These defects resulted
in fundamental and reversible error in violation of the Sixth and
Fourteenth Amendments to the United States Constitution and
Article 1l, 88 7, 16, and 20 of the Oklahoma Constitution.

The retroactive applicationtbé current shoatg with intent to
kill statute and its corresponding penalty provisions as contained in
Okla. Stat. tit. 21, 8 652 (1991) olated the prohibition against
post facto laws under Article I, 8 10 of the United States
Constitution and Article Il, 8 15 of the Oklahoma Constitution.

The trial court erred byfusing to conduct individual sequestered
voir dire.

Mr. Selsor was deprived déa trial and a fair sentencing hearing
by the improper tactics, remarks, and arguments of the prosecutors
during both stages of trial.

Mr. Selsor’'s death sentence must be vacated because the victim
impact evidence introduced in thenalty phase violated the rules
of evidence and his rights protected by the Sixth, Eighth and
Fourteenth Amendments to the United States Constitution and
Article Il, 88 7 and 9 of the Oklahoma Constitution.

The evidence was instiffnt to prove beyond a reasonable doubt
the aggravating circumstance tihéit Selsor knowingly created a
great risk of death to more than one person.

The use of inadmissible anejydicial evidence in support of the
continuing threat aggravatingcumstance improperly contributed
to the verdict of death.

Mr. Selsor wadeprived of effective ssistance of counsel in
violation of the Sixth, Eighth, anBlourteenth Amendments to the
United States Constitution and Article 1l, 88 7, 9, and 20 of the
Oklahoma Constitution.



Proposition 13: The accumulation of errotthms case deprived Mr. Selsor of due
process of law and a reliable semting proceeding in violation of
the Eighth and Fourteenth Amendments to the United States
Constitution and Article 1l, 88 7, and 9 of the Oklahoma
Constitution.

SeeDkt. # 36, Brief of Appellant in OCCA Case No. F-98-531.

On April 10, 2000, the OCCA affirmed the coaton and sentence for first degree murder,
affirmed the conviction for shooting with intetat kill but modified the sentence to twenty (20)
years, and reversed and remanded the conviction and sentence for robbery with firearms, with
instructions to dismiss. Selsor A P.3d at 346 . The OCCA denied a rehearing on May 10, 2000.
Id. at 344.

Next, Selsor sought post-contibn relief from the OCCA in case No. PC-2000-87, raising
the following errors:

Proposition I: Mr. Selsor was denied thigeetive assistance of counsel in his
federal habeas corpus action.

Proposition I Mr. Selsor was denied his fundamental right to present a defense
when the trial court sustaindtlie objection to Bervin Knott’s
answer to the question conoirg Richard Dodson, and appellate
counsel was ineffective for failing to raise this issue on direct
appeal, depriving Mr. Selsoof his Sixth and Fourteenth
Amendment rights.

Proposition IlI: Mr. Selsor was denied the effective assistance of appellate counsel
when she failed to raise the issue that the conviction must be
reduced to murder in the second degree.

Proposition IV: To execute Mr. Selsor nowteaifhe has spent twenty-four years in
prison, would violate the Eighth Amendment’s ban on cruel and
unusual punishment and the ban on cruel or unusual punishment
found in Art. Il, Section 9 of the Oklahoma Constitution; direct
appeal counsel was ineffective for failing to raise this issue.



SeeDkt. # 36, Application for Post-Convioin Relief in OCCA Case No. PC-2000-87. All
requested relief was denied on April 27, 20@0an unpublished opinion. (Dkt. # 36, Order
Denying Application for Post-Conviction Relief).

Next, Selsor filed a petition for writ of certioran the United States Supreme Court. On

May 21, 2001, that request was denied. Selsor v. Oklahe32aJ.S. 1039 (2001).

Selsor initiated the instant habeas cogpageeding on October 3, 2001 (Dkt. # 1). In his
petition (Dkt. # 17), filed on May 20, 2002, he identifies the following eighteen (18) grounds for
relief:

Ground 1: The Petitioner was subjecte@tgost facto laws, in violation of art. I, 8
10 of the United States Constitution, by his trial, conviction and death
sentence pursuant to Okla. Stét. 21, 887-701.7-701.15 in case CF-75-
2181, inasmuch as these statutes were enacted after September 15, 1975,
the date of the alleged offense.

Ground 2: The Petitioner was denied due process of law and his right to counsel, in
violation of the Sixth and Fourteenth Amendments to the United States
Constitution, by the death sentence sought and imposed in case CF-75-
2181, following the Petitioner’s successful federal constitutional challenge
to the validity of his conviction inase 91-C-826-E (N.D. Okla.), because
of the unforeseeable, unfair, arbitranyd vindictive application of Okla.
Stat., tit. 21, 887-701.7-701.15, and the faikarapply Okla. Stat., tit. 21,

88 701.1-701.6 and Riggs v. Brandb4 P.2d 823 (Okla. Crim. App.
1976), by the Oklahoma prosecutors and courts. Such unforeseeability
existed at the time of the offense, at the 1991 initiation of the Petitioner’s
prosefederal habeas corpus actiand during its pendency through 1996.
The Petitioner justifiably relied on the decisions in Riggs v. Brabti

P.2d 823 (Okla. Crim. App. 1976), and Selsor v. $S&62 P.2d 926 (Okla.
Crim. App. 1977), and the position taken by Oklahoma'’s Attorney General
in the latter case, all of which assured him that the maximum possible
punishmentin any retrial of CRF>-2181 was life imprisonment, when he
initiated and prosecuted his federal habeas corpus action.

Ground 3: The Petitioner was denied equal protection of the law, in violation of the
Fourteenth Amendment to the United States Constitution, by the State’s
intentional imposition of a death sentence on him in case CF-75-2181,
because that sentence was more severe than the life sentences sought for

8



Ground 4:

Ground 5:

Ground 6:

Ground 7:

Ground 8:

other similarly situated persons awaiting trial for violation of Okla. Stat.,
tit. 21, 8 701.1, and more severe thha life sentences imposed on all
other similarly situated persons convicted for violation of Okla. Stat., tit.
21, 8 701.1, and is unjustified by any compelling state interest.

The Petitioner was placed in doubbpgrdy, in violation of the Fifth and
Fourteenth Amendments to the Unitstates Constitution, by his trial, by
additional factfinding conducted on appeal after trial, and by his death
sentence for first degree murder in case CF-75-2181, because of the
Petitioner’s trial, conviction and punistent for robbery with a firearm in
case CF-75-2183 (Tulsa Cnty., Okla. Dist. Ct.), and because of the 1977
proceedings which resulted in pwsition of a life sentence on the
Petitioner for the homicide charged in case CF-75-2181.

The Petitioner wadenied his rights to duerocess of law, notice of
charges and jury trial, in violation of the Sixth and Fourteenth Amendments
to the United States Constitution, b lial and conviction and sentence
for a violation of Okla. Stat., tiR1, 8701.7 in case CF-75-2181, when such
violation had never been chargedd by the upholding of his conviction
by the Court of Criminal Appeals @klahoma for a violation of Okla.
Stat., tit. 21, 8701.1, when such offense had never been submitted to or
found beyond a reasonable doubt by a jury in the first instance.

The Petibner was denied &irights under the fth and Fourteenth
Amendments to the United States Constitution by admission of evidence
of and about the Petitioner’s in-custody statement to police officers in
Santa Barbara, California on Septam22, 1975, which statement was the
product of interrogation in violation of the requirements_of Miranda v.
Arizona including an ineffective waiver of rights due to untrue information
furnished by his interrogator in response to the Petitioner’s question about
use of his statements in court.

The Petitioner was denied due procelsgfa fair jury trial and a reliable
capital sentencing determination, in violation of the Sixth, Eighth and
Fourteenth Amendments to the United States Constitution, by the
prosecution’s presentation and use of victim impact evidence, including the
wholly inadmissible victim impacgvidence of Ina Morris and Neomah
Wilson, the inadmissible emotional loss evidence and opinions about the
appropriate sentence from both DelHigggins and Anne Chandler, all of
which was exploited during the prosecutor’s second stage closing
argument.

The Petitioner was denied due procekss\gfa fair jury trial and a reliable
capital sentencing determination, in violation of the Sixth, Eighth and

9



Ground 9:

Ground 10:

Ground 11:

Ground 12:

Ground 13:

Fourteenth Amendments to the Unitgtates Constitution, by the following
improper actions of prosecutors: soliciting misleading testimony from
witness Richard Dodson implying that shots allegedly fired by the
Petitioner were the motivation for Dodson’s own shots; arguing during
second stage closing argument that Dodsfirst shot was a warning shot,
when there was no such evidence; appealing to sympathy for Clayton
Chandler and Ina Morris during first stage closing argument; demeaning
and devaluing the Petitioner's mitigation evidence during second stage
closing argument, and offering derégg personal opinions about it which
were outside the record; improper caripon of the value of the victim’s

life with that of the Petitioner during second stage closing argument;
solicitation of inadmissible evidence of victim impact from Ina Morris
during the second stage, and argunuwdnthat evidence during closing
argument.

Admission of victim impact evidence at the Petitioner’s trial violated the
Sixth, Eighth and Fourteenth Amendments to the United States
Constitution, by introducing an arbitramrelevant and invalid aggravating
factor into the sentencing process.

The Petitioner was denied his isgiiider the Fifth, Eighth and Fourteenth
Amendment][s] to the United States Constitution by his sentence of death
in case CF-75-2181 based on the findingrefat risk of death to more than
one person aggravating circumstance. The factor was unsupported by
sufficient evidence, and it is vague, overbroad, and fails to meaningfully
narrow, channel and guide the sentencer’s discretion.

The Petitioner was denied due procelsswfa fair jury trial and a reliable
capital sentencing determination, in violation of the Sixth, Eighth and
Fourteenth Amendments to the United States Constitution, by the
prosecution’s presentation of inadmissible and prejudicial evidence to
support the continuing threat aggravating circumstance, including
uncorroborated confessions as to otledberies, and evidence relating to
the stabbing of Neomah Wilson by Richard Dodson.

The Petitioner was denied due process\ofa fair jury trial and a reliable
capital sentencing determination, in violation of the Sixth, Eighth and
Fourteenth Amendments to the United States Constitution, by the failure
to conduct individual sequestered voir dire of trial jurors.

The Petitioner was denied the effective assistance of counsel in his prior
federal habeas corpus action, case 91-C-826-E (N.D. Okla.), in violation
of 18 U.S.C. 8§ 3006A and the Sixth and Fourteenth Amendments to the
United States Constitution, by reason of his appointed counsel’s

10



Ground 14:

Ground 15:

Ground 16:

Ground 17:

Ground 18:

prosecution of the federal constitutional challenge to the validity of his
convictions in cases CF-75-2181, CF-75-2182, and CF-75-2183, without
foreseeing and counselling [sic] the Petitioner about the legal possibility
that a re-conviction and death semtem CF-75-2181 might follow if such
challenge proved successful.

The Petitioner was denied his fundasaderight to present a defense, in
violation of the due process guarantéthe Fourteenth Amendment to the
United States Constitution, when the trial court sustained the State’s
objection to questioning of witness Bervin Knott about the veracity and
character for truthfulness of witness Richard Dodson.

Execution of the sentence of Heatposed in case CF-75-2181, after the
Petitioner’s incarceration since 1975 for the homicide charged in that case,
would violate the Eighth and FourteeAmendments to the United States
Constitution.

Because the Petitiongisy convicted him onlyof the elements of the
lesser included offense [of] second dmgmurder, his conviction for first
degree murder in case CF-75-2181 aied the Fifth, Sixth, Eighth and
Fourteenth Amendments to the United States Constitution, placed him in
double jeopardy, and denied him due process of law and jury trial.

The Petitioner wadenied the effective astnce of trial counsel, in
violation of the Sixth and FourtegnAmendments to the United States
Constitution, to the extent that anytbé claims asserted in the preceding
sections are found not to have beearad by his trial counsel during trial
proceedings.

The Petitioner was denied thedif’e assistance of appellate counsel, in
violation of the Sixth and Fourteenth Amendments to the United States
Constitution, to the extent that anytbé claims asserted in the preceding
sections are found not to have been raised by his appellate counsel on
direct appeal, as well as for failing to contend that the conviction in case
CF-75-2181 should have been reduced to murder in the second degree.

SeeDkt. # 17 at 5-12, § 12. Iugport of these grounds, Selsokathe Court to “take judicial

notice of, or otherwise bring before it the recofkdll proceedings, including transcripts, exhibits

and other filings, ever filed in Oklahoma Cbaf Criminal Appeals cases PC-2000-87, F-98-531,

P-97-911, and F-76-578." It 16,  18. However, in theidbCertification of State Court
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Records filed by both Selsor and Respondent, cotimistile parties certified that the state court
record before this Court is complete (DkB8®&). Accordingly, it is unnecessary for the Court to
“take judicial notice of, or otherwise bring befat'eany additional state court record documents.
The record provided to the Court has been resteand considered in the analysis of Selsor’s
habeas corpus claims.

Concurrently with the filing ohis petition, Selsor filed a bfigi]n further support of the
grounds alleged in paragraph 12.”; Dkt. # 18. In the supportingilef, Selsor provides argument
and legal authorities in support of the followirign (10) grounds of error:

Ground B:  The State violatl the ban on double jeopardy by resentencing the
Petitioner to death after imposing a life sentence for the same crime.

1. The Oklahoma Court of Criminal Appeals used its statutory
sentence review authority to choose a life sentence for Petitioner.

2. Jeopardy terminated when the Oklahoma appellate court imposed
a life sentence on the Petitioner.

3. The Oklahoma court’s disposition of the double jeopardy claim
cannot be sustained.

4. The Court should determine the State’s retrial and resentencing
options in its Order.

Ground C:  The State violated the constitutional prohibitiomopost facto laws by
using post-1975 penal statutes to sentence the Petitioner to death.

1. The current death penalty statwies applied retrospectively to the
Petitioner.

6 Selsor identified his arguments in the brighgsalphabetical letters, rather than numbers.
His “A” section is devoted to the AEDPAastdards of review, and the actual arguments
supporting various grounds for relief begin ws#ttion “B”. To avoid confusion, the Court
has referred to the grounds as identified in the supporting brief.

12



Ground D:

Ground E:

Ground F;

Ground G:

Ground H:

Ground I:

2.

Because the current death penatstute altered the elements of
first degree murder, it was &g post facto law.

The repeal of the statutory proportionality requirement deprived the
Petitioner of an important defense against the death penalty.

The State denied the Petitioner piezess of law in his prosecution and

sentencing.

1. The Petitioner was denied fair warning as of the date of the offense.

2. The Petitioner was denied fair warning before he launched the
Federal attack on his convictions.

3. The State unlawfully punished the Petitioner for exercising his right

to seek Federal habeas corpus relief.

By singling out the Petitioner fodaath sentence, the State denied him
equal protection of the law.

It was unconstitutional to try and convict the Petitioner undex jaost
facto murder statute, and to uphold that conviction on appeal on a theory
never tried to the jury.

1.

Conviction and punishment of the Petitioner under 8 701.7(A)
violated theex post facto clause, and could not be rescued by
harmless error analysis.

The appellate court’s affirmance of the murder conviction violated
the Petitioner’s rights to due process, notice of charges and jury
trial.

The State violated the double jeopardy clause by convicting the
Petitioner on appeal for felony-murder, after convicting and
sentencing him at trial for the underlying felony.

Policeobtained the Petitioner's statement in violation of the Fifth
Amendment.

The State’s inflammatory victimjract case violated the Sixth, Eighth and
Fourteenth Amendments.

The prosecution engaged in misconduct which violated the Eighth and
Fourteenth Amendments.

13



1. Misleading and prejudicial evidence and argument designed to
inflame the jury.

2. Demeaning the Petitioner’s mitigation case.

3. Improper arguments about the teda value of the Petitioner’s life
and the victim’s life.

Ground J: The trial court erred by refagito conduct individual sequestenar
dire.

Ground K: The Petitioner received ineffectissstance of trial and appellate counsel.
(Dkt. # 18).

In response to the petition, Respondent contdratshe grounds not addressed in Selsor’s
supporting brief are not in compliance with R2({e) of the Rules Governing Section 2254 Cases.
Accordingly, Respondent argues that Selsor i®enttled to habeas corpus relief for any claims
asserted in the petition that are unsupported byaiisto the record or submissions of authority
and argument. Sdekt. # 28 at 14. Selsor replies thatifén compliance withihe rules, and is
entitled to consideration of all claims identifiedire petition even if not briefed in the supporting
brief. Asto the ten (10) grounds (B-K) adssed in Selsor’s supporting brief, Respondent claims
that Selsor has not met his burden estabigl@ntittement to habeaslief under 28 U.S.C. §

2254(d).

14



GENERAL CONSIDERATIONS

Exhaustion
Generally, federal habeas conglief is not available to a state prisoner unless all state
court remedies have been exhausted pritirddiling of the petition. 28 U.S.C. § 2254(b)(1)(A).

Harris v. Championl5 F.3d 1538, 1554 (10th Cir. 1994); stsoWainwright v. Sykes433 U.S.

72, 80-81 (1977) (reviewing history ekhaustion requirement). In every habeas case, the Court
must first consider exhaustion. Harrl$ F.3d at 1554. “States should have the first opportunity

to address and correct alleged violationsatesprisoner’s federal rights.” Coleman v. Thompson

501 U.S. 722, 731 (1991) (explaining that the extlaisequirement is “grounded in principles
fo comity”). Respondent contends that som&elsor’s claims are unexhausted. Therefore, the
Court will address the threshold question of exhaustion as it arises in each ground.
Il. Procedural Bar

The Supreme Court has also ddesed the effect of state procedural default on federal
habeas review, giving strong deference to the itapbmterests served by state procedural rules.

See e.q, Francis v. Hendersod?25 U.S. 536 (1976). Habeas relief may be denied if a state

disposed of an issue on an adequatdradependent state procedural ground. Colerf@h U.S.

at 750._SealsoMedlock v. Ward 200 F.3d 1314, 1322-23, 1028 (10th Cir. 2000).

A state court’s finding of picedural default is deemed “independent” if it is separate and

distinct from federal law. Ake v. Oklahom&/0 U.S. 68, 75 (1985); Duvall v. Reynqlii89 F.3d

768 (10th Cir. 1998). If the stateurt finding is applied “evenhandedly to all similar claims,” it

will be considered “adequate.” _Maes v. Thomé8 F.3d 979, 986 (10th ICi1995) (citing

Hathorn v. Lovorn457 U.S. 255, 263 (1982)).
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To overcome a procedural default, a hahmsigioner must demonstrate either: (1) good
cause for failure to follow the rule of procedure and actual resulting prejudice; or (2) that a
fundamental miscarriage of justice would occuhd merits of the claims were not addressed in
the federal habeas proceeding. Colent®i U.S. at 749-50; Wainwright33 U.S. 72.
lll.  Standard of Review - AEDPA
The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”) provides the
standard to be applied by federal courts reviewing constitutional claims brought by prisoners
challenging state convictions. Title 28, Section 2254(d) states:
An application for a writ of habeas rpus on behalf of a person in custody
pursuant to the judgment of a State couatlsiot be granted with respect to any
claim that was adjudicated on the merits in State court proceedings unless the
adjudication of the claim--
(1) resulted in a decision contrary to, or involved an unreasonable
application of, clearly establishééderal law, as determined by the
Supreme Court of the United States; or
(2) resulted in a decision thatas based on an unreasonable
determination of the facts in ligbt the evidence presented in the
State court proceeding.
Under § 2254(d), this Court may grant a writ obéas corpus only if the state court reached a
conclusion opposite to that reached by the Supr€ourt on a question of law, decided the case
differently than the Supreme Court has decidedse with a materially indistinguishable set of

facts, or unreasonably applied the governing Ipgakiple to the facts of the petitioner’s case.

Williams v. Taylor 529 U.S. 362, 412-13 (2000). A federal dab court “may not issue the writ

simply because that court concludes in its pedelent judgment that the relevant state-court
decision applied clearly established federal lagrexously or incorrectly. Rather, that application

must also be unreasonable.” &.411. It is not necessary, however that the state court cite to
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controlling Supreme Court precedent, so long @haethe reasoning nor the result of the state

court decision contradicts Supreme Court law. Early v. PabB&ru.S. 3, 8 (2002).

Selsor’s habeas proceedings in the instatter commenced welltaf the effective date
of AEDPA. Although the crime for which Selsor sveonvicted predates the law’s enactment, the

provisions of the Act govern pursuantto Lindh v. Mur@®1 U.S. 320 (1997). Therefore, to the

extent Selsor’s claims are cognizable in a federal habeas corpus proceeding, those claims shall be
reviewed pursuant to 8 2254(d).

GROUNDS FOR RELIEF

Double jeopardy (Ground B)

In this ground for relief, Selsor claims thlaé death sentence entered at the conclusion of
his second trial is barred by double jeopardy (DB #t 32). He contendisat the OCCA’s 1977
modification of his sentence on direct appeal following his first trial had double jeopardy
consequences. ldt 34. In response, the Respondegtias that the Double Jeopardy Clause of
the United States Constitution does not bar Selsooi®e severe sentence on retrial because the
reversal of his first conviction “wiped the slate clean.” B&e # 28 at 38.

In rejecting this claim on direct appeal after Selsor’s second trial, the OCCA found:

This Court resolved the double jeopardy issue [in Selso}, fi#ding that “if a

defendant has not been acquitted @& treath penalty and his conviction and

sentence are reversed on appeal or colgpeoceedings, the slate is wiped clean,

and a defendant may be subjectedip@unishment authorized by law, including

death.”
Selsor 1] 2 P.3d at 349. The OCCA expiad in a footnote that Selsor’s slate was “wiped clean”

because “his conviction and sentence wereewdrsed due to insufficient evidence.” $sdeat
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n.11 (citing Salazar v. Stat®19 P.2d 1120, 1127 (Okla. Crim. App. 1996) (relying on Poland v.

Arizona 476 U.S. 147, 157 (1996), and Bullington v. Missodiil U.S. 430, 442 (1981))).

The Double Jeopardy Clause of the Fifth @mdment protects defendants against: (1) a
second prosecution for the same offense after acquittal, (2) a second prosecution for the same

offense after conviction, and (Bjultiple punishments for the & offense. North Carolina v.

Pearce395 U.S. 711, 717 (1969yverruled in part by Alabama v. Smith490 U.S. 794 (1989).

Before the clause is implicateldpwever, some event, such as an acquittal, must terminate the

original jeopardy. Richardson v. United Sta#8 U.S. 317, 325 (1984). In United States v.,Ball

163 U.S. 662 (1896), the Supreme Court declaredeheral rule, still applicable today, that the
Double Jeopardy Clause does not bar retrialooinainal defendant who successfully appeals his
sentence, Bgll163 U.S. at 672. As the Court itself has acknowledged, however, its double
jeopardy cases in the century following Baln hardly be characterized as models of consistency

and clarity.” Burks v. United State437 U.S. 1, 9 (1978). In Burkthe Court reaffirmed the

general rule set forth in_Balbut overruled many of its prior cases to clarify the distinction
between the double jeopardy effects of appellate reversal for insufficient evidence and appellate
reversal for trial error. Carving out a narrow exception to the general rule establishedltimeBall
Court held that “the Double Jeopardy Clausjudes a second trial once the reviewing court has

found the evidence legally insufficient.” Burké37 U.S. at 18. The Court has subsequently

reemphasized the limited scope of the Bugkseption. Tibbs v. Florida57 U.S. 31, 40 (1982)

( “[_Burks ] . . . carved a narrow exception fraime understanding that a defendant who

successfully appeals a conviction is subject to retrial.”)
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In a separate line of cases, the Supreme Court has considered the more narrow question of
whether jeopardy bars a death sentence when a murder defendant successfully appeals his initial

conviction and is tried again. Commencing with Stroud v. United Sef&d).S. 15 (1919), the

Supreme Court found that a life sentence impas@dnnection with the defendant’s previous
conviction raised no double jeopardy lara death sentence on retrial. &.18. On several
occasions, the Supreme Court has reaffirmed its position “that the Double Jeopardy Clause
imposes no absolute prohibition against a harsher sentence at retrial after a defendant has
succeeded in having his original conviction set aside.” Bullingd®1,U.S. at 438 (citing Pearce

395 U.S. 711; United States v. DiFrances#9 U.S. 117 (1980); Chaffin v. Stynchcomb#?

U.S. 17 (1973); and Stropyd51 U.S. at 15)). Unlike the def@ants in the earlier cases, however,

the Bullingtondefendant was provided a second stage proceeding during his first trial in which
the prosecution was required to prove, beyond a reasonable doubt, facts to justify the requested
death sentence. The Supreme Court determiradth Double Jeopardy Clause barred the State
from seeking the death penalty on retrial beeathe first jury’s life sentence recommendation
served as an acquittal of “whatever was ssagy to impose the death sentence.” Bullingdéid

U.S. at 445. The Court emphasized that in order to give rise to double jeopardy protections, an
“acquittal” at a trial-like sentencing phase is requiredatdl46.

In Arizona v. Rumsey467 U.S. 203 (1984), the Supreme Court expanded Bullington’s

rationale to cases in which a court, rather thaury, is the factfinder resulting in an acquittal on
the merits of a punishment issue. Rum$maffirmed that the relevant inquiry for double-
jeopardy purposes was not whether the defendaeived a life sentence the first time around,

but rather whether a first life sentence was an ‘acquittal’ based on findings sufficient to establish
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legal entitlement to the life sentencee, findings that the government failed to prove one or

more aggravating circunastces beyond a reasonable douBittazahn v. Pennsylvant37 U.S.

101, 108 (2003).

Two years after Rumsethe Supreme Court found that the Double Jeopardy Clause was
not implicated when the Arizona Supreme Cagettaside the convictions and death sentences of

two defendants because their jury coasédl non-record evidence. Poland v. Arizofigb U.S.

147 (1986). Upon retrial, both defendants weraimgonvicted of first degree murder and
sentenced to death. The Supreme Court concluded that neither the judge nor the jury had
“acquitted” the defendants in the first trial lytering findings sufficient to establish legal
entitlement to a life sentence. At 155-57.

In the case before this Court, Selsor was adgdiin his first trial of first degree murder.
At the time of the crime, the only punishmenthklahoma for first degree murder was death, so
there was no sentencing phase. Okla.. §itaR1, § 701.3 (Supp. 1973) (repealed in 1976). In
1976, the Supreme Court struck down mandatory death penalty statutes similar to that of

Oklahoma. Se#voodson v. North Caroling28 U.S. 280 (1976); Roberts v. Louisiaf#28 U.S.

325 (1976). Accordingly, the OCCA concluded_in Righ54 P.2d at 827, that Oklahoma’s

mandatory death penalty provision had been effectively stricken from the first degree murder
statute. In Riggghe state appellate court found thatplortion of Oklahoma'’s first degree murder
statute allowing the OCCA to modify senteneess not affected by the unconstitutional death
penalty section, and modified the death senteotaffected prisoners to life imprisonment. Id.
Citing Riggsin Selsor’s first direct appeal, the OCCA modified Selsor’s death sentence to life

imprisonment, Selsor 662 P.2d at 927, 931.

20



Selsor argues that the sentence modificatly the OCCA triggered the Double Jeopardy
Clause barring later efforts to impose a deathesmmt because there was a judicial determination

that death was not the appropriate punishment for the murder committed by Selsor. Citing

Bullington, Rumseyand Cabana v. Bullogk74 U.S. 376 (19863progated by Pope v. lllinois

481 U.S. 497 (1987), Selsor contends thatOCCA'’s decision in Selsoruhreasonably applied

Supreme Court law because jeopardy terminated@ the OCCA made a judicial determination
in Selsor that death was not the appropriptmishment for the homicide. SB&t. # 18 at 36-37.
Selsor’s position ignores important distinctionthie procedural history of the cited cases and his
own case history. As recently summarizedh®Supreme Court, “[ulnder the Bullingttme of
cases . . ., the touchstone for double-jeopardyection in capital-sentencing proceedings is
whether there has been an ‘acquittal.” Sattaz&Bi U.S. at 109. Unlike Selsor’s first trial, the
jury in Bullington’s first trial eached a factual conclusion that the state had not proven its case
for the death penalty. Likewise, in Rums#ye trial judge made a factual determination that the
aggravating circumstances required for a death sentence were not proved by the state.
Citing Poland 476 U.S. at 155, Selsor recognizes thatcorrect inquiry is “whether the
sentencer or reviewing court has decided thepthsecution has not proved its case that the death
penalty is appropriate.” Sdekt. # 18 at 39, # 32 at 7. Contydo Selsor’'s argument, however,
the OCCA did not decide that the prosecutiateéato prove its case that the death penalty is
appropriate (Dkt. # 32 at 10)he OCCA'’s modification of Selsor’s sentence in Selsvas not
an “acquittal.” Because Oklahoma’s death penatitute in existence at the time had been
declared unconstitutional, the OCCA simply exsediits authority to modify Selsor’s sentence.

This Court concludes that jeopardy did not attach to the life sentence given to Selsor in his first
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direct appeal. Because the Double Jeopardy Clause is not implicated, the OCCA’s rejection of
Selsor’s double jeopardy challenge was neitloatrary to nor an unreasonable application of
Supreme Court precedent. Under 28 U.S.C. § 2Db&lsor is not entitled to habeas corpus
relief on this claim.
Il. Ex post facto (Grounds C, F)

Article I, Section 10, Clause 1 of the Undt&tates Constitution prohibits states from
enacting any “ex post facto lawAn ex post facto law is anyvathat, among other things, “(1)
makes conduct criminal that was legal when don@)anflicts greater punishment for an offense

than the law existing when the offensas committed.” McDonald v. Champj@®62 F.2d 1455,

1457 (10th Cir. 1992) (citing Miller v. Floridad82 U.S. 423, 429 (1987)). A retroactive

application of law must disadvantage the defendant to constitute an ex post facto violation. United

States v. Orr68 F.3d 1247, 1252 (10th Cir. 1995); sésolLynce v. Mathis519 U.S. 433, 433

(1997) (citing_Weaver v. Graham50 U.S. 24, 29 (1981) (findingitical elements that must be

present for a law to be ex poatfo are that it applies to events occurring before its enactment and
must disadvantage the offender affected by it)).

Selsor presents two separate claims that his constitutional rights under the ex post facto
clause have been violated. First he challeigesise of post-1975 statutes to sentence Selsor to
death (Ground C). Second, he alleges that itwmasnstitutional to convict him for first degree
murder under a statute which was not enagteid after the murder was committed (Ground F).

For the reasons discussed below, the Court fthds Selsor's ex post factor arguments are

unavailing. Contrary to his various claims, he has not been disadvantaged.
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A. Challenge to death sentence

In Ground C, Selsor argues that the use of post-1975 statutes to sentence him to death for
a crime committed in 1975 violated his constitutional rights. Specifically, he contends that the
sentencing statute was wrongly applied retrospely because: (1) the sentencing provisions of
the newer statute could not be severed from theslawpost facto changetime elements of first
degree murder; and (2) he was denied a defaoseded in the earlier statute which required the
OCCA to review punishment for proportionaligespondent responds that the OCCA properly
adjudicated the first claim, but the secondroles unexhausted because it was never presented to
the state courts for consideration.

1. Changedelements

In the first part of Ground GGelsor contends that the elements of the 1976 law eliminated
some of the essential elements of first degrelerdound in the statute under which he was first
convicted. Because the sentencing provisionise1976 law could not be severed from the 1976
murder statute, Selsor argues that his death sentence under the 1976 law was an ex post facto
violation. The Oklahoma statut@ effect at the time of Selsorisimes established the applicable
elements of first degree murder as: (1) a horeipigrpetrated with a premeditated design to effect
the death of the person killed; and (2) when perpetrated by one committing an armed robbery.
Okla. Stat. tit. 21, 8 701.1 (2) (Supp. 1973) (repemdd®76). The only punishment provided in
this 1973 first degree murder statute weattl. Okla. Stat. tit. 21, 8 701.3 (Supp. 1973) (repealed

in 1976). In his first trial, Selsor was convicted and sentenced to death under the 1973 law.

! Selsor was originally charged by Information for first degree murder under Okla. Stat. tit.
21, § 701.1 (2) (8pp. 1973). Se®.R. Vol. | at 10. The record does not reflect that the
Information was ever amended before Selsor’s 1998 retrial.
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In 1976, the Oklahoma legislature redefined first degree murder, as follows:
A. A person commits murder in the first degree when he unlawfully
and with malice aforethought causes the death of another human
being. Malice is that deliberate intention unlawfully to take away
the life of a human being, which is manifested by external
circumstances capable of proof.
B. A person also commits the crimero@irder in the first degree when
he takes the life of a human bgj regardless of malice, in the
commission of forcible rape, robbery with a dangerous weapon,
kidnapping, escape from lawful custody, first degree burglary or
first degree arson.
Okla. Stat. tit. 21, 8 701.7 (A), (B). As noted by Selsor, the 1976 revised statute created two
categories of first degree murder: malice efbought and felony murder. Section 701.7 was again
modified in 1998, with the addition of more felonies to the second category and new categories
identified in subsections (C) and (D). S&id. # 18, Ex. 9. Selsor comés that, in his second trial,
the revised statute was used unconstitutionally lsecialtered the nature of first degree murder
by redefining and eliminating elements (Dkt. #a184). He claims he was disadvantaged because
the State was required to prove fewer elements at his retrial in order to secure a conviction.
The penalty provisions accompanying the 1976 first degree murder statute provided for
“punishment by death or by imprisonment for life.” S&ida. Stat. tit. 21, § 701.9 (A) (1976).
Selsor argues that this post-1975 penal legislation attached only to the altered first degree murder
statute, and could not lawfully be used tgpose a death sentence on him for an offense which
occurred before its enactment (Dkt. # 18 at 44-45).
The OCCA addressed this issue on direct appeal, as follows:
Precisely as irelsor v. Turnbull [Selsor MA, Selsor here argues in
Proposition Il that the retroactive application of the current death penalty statute

violatesex post facto provisions and equal protection. This Court’s analysis in
Selsor v. Turnbull is dispositive. First, this Coudetermined that the retroactive
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application of the current death penalty statutes did not violatex ibast facto
provision of the State and Federal Consittus because the “newly enacted death
penalty statutes (1) did not incrediee elements of First Degree Murder, (2) did

not increase but in fact decreased the conditions and quantum of punishment, and
(3) did not decrease but in fact iresed the quantity and degree of proof
necessary to establish guilt.”

Selsor Il 2 P.3d at 349 (citing_Selsor MA47 P.2d at 582-83). In Selsor M#e OCCA
explained its ex post facto reasoning in greater detail:

After this Court attempted to construe fedesalpost facto law in Riggs, the

United States Supreme Court direclydressed the issue of whetherdk@ost

facto clause prohibited the application,@wly enacted statutes for imposing the
death penalty, to defendants whose crimes were committed prior to the enactment
of the new statutes. Dobbert v. Florid&2 U.S. 282, 97 S.Ct. 2290, 53 L.Ed.2d
344 (1977). In itex post facto analysis, the Supreme Court compared the newly
enacted statutes to the statutes iaafbn the date the crime was committed, even
though the old statutes, like Section 701.3, had been declared unconstitutional. The
United States Supreme Court held the changes in death penalty statutes were
procedural and on the whole ameliorative, and could be applied retroactively
without anex post facto violation. Id.

In different contexts, this Court hadapted and applied the reasoning and analysis
of Dobbert. Cartwright v. State778 P.2d 479 (Okl. Cr. 1989). This Court has
acknowledged aex post facto argument is not won by proving disadvantage alone.
Cartwright 778 P.2d at 482. In addition, the true focuexgiost facto analysis is

on (1) the elements of the offense, (2) the conditions and quantum of punishment,
and (3) the quantity and degree of proof necessary to establishdyuilt.

Contrary to Petitioner’s arguments, theresveadeath penalty statute in effect in
1975, and on the date his crime wasoatted, in the form of 21 O.S.Supp.1973,
§ 701.3. Contrary to this Court’s analysi&iggs, the newly enacted death penalty
statutes did not change the burden aioprto the detriment of Riggs and other

It appears to this Court thifite OCCA intended to mean “dibt decrease” the elements of
First Degree Murder. A decrease in the eletmesquired to be proven would disadvantage
a defendant, while an increase in elements dvmalke it more difficult for the State to prove
commission of the crime. The OCCA also refeed an “increase” in elements_in Selsor
MA, but it is clear from th discussion in Selsor M#hat the court was referring to the fact
that the newly enacted death penalty statuteieased the burden of proof on the State.
Thus, the elements required to be proven actually increase&efes MA 847 P.2d at
582-83.
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defendants, as compared to the buafgmoof under Section 701.3. Under Section
701.3, the only available sentence waslidadhder newly enacted death penalty
statutes, the sentencing options increasddvor of a defendant to include not
only death but also the possibility life imprisonment, and now life without
parole. 21 O.S.Supp.1976, 88 701.9 and 701.10; 21 O.S.1991, § 701.9, and
Supp.1996, § 701.10. Under Section 701.3, the State was only required to prove
the elements of the crime of FilSegree Murder. Once those elements were
proven, the State had no further burden of proof because the death penalty was
required. Under newly enacted death persttijutes, the State not only must prove

the same elements of the crime of First Degree Murder, but also must prove
aggravating circumstances before the death penalty can be imgb3éearefore,

newly enacted death penalty statutesditl not increase the elements of the
offense of First Degree Murder, (2) did not increase but in fact decreased the
conditions and quantum of punishment, and (3) did not decrease but in fact
increased the quantity and degree of primfessary to establish guilt, and are not

ex post factoDobbert, supra; Cartwright, supra. The ex post facto analysis and

the holdings thereunder.in Riggs v. Brajieh4 P.2d 823 (Okl.Cr.1976) are hereby
overturned.

Selsor MA 947 P.2d at 582-83. Respondent takes thitigoshat the OCCA'’s adjudication of
this issue did not result in a decision that wagi@ry to or involved an unreasonable application
of Supreme Court jurisprudence (Dkt. # 28 at 44).

Selsor asks this Court to find that, becailnge1973 death penalty statute was later found
to be unconstitutional, and application of the nefiver degree murder statute is a violation of ex
post facto principles, his death sentence castetd. The Supreme Court rejected a similar
argument in Dobbert

Petitioner’s second ex post facto clainb&sed on the contention that at the time
he murdered his children there was no deatialty “in effect” in Florida. This is

S0, he contends, because the earlier stah#eted by the legislature was, after the
time he acted, found by the Supreme Court of Florida to be invalid under our
decision in_Furman v. Georgid08 U.S. 238, 92 St. 2726, 33 L.Ed.2d 346
(1972). Therefore, argues petitioner, theses no “valid” death penalty in effect

in Florida as of the date of his actions. But this sophistic argument mocks the
substance of the Ex Post Facto Clauseetér or not the old statute would in the
future, withstand constitutional attackclearly indicated Florida’s view of the
severity of murder and of the degregpahishment which the legislature wished

to impose upon murderers. The statute was intended to provide maximum
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deterrence, and its existence on the statute books provided fair warning as to the
degree of culpability which the State ascribed to the act of murder.

Dobbert,432 U.S. at 297-98. In concluding that therayes to Florida’s law were not an ex post
facto violation, the Dobber€ourt looked to see whether, “[tlhe crime for which the present
defendant was indicted, the punishment presctime@for, and the quantity or the degree of proof
necessary to establish his guilt, all remained unaffected by the subsdquépt’s Id.at 294

(quoting_ Hopt v. Utah110 U.S. 574, 589-90 (1884)). The Dobl&sturt also noted that Florida’s

change in law was ameliorative, and was not more onerous than the prior law. Id.

In the instant case, as in Dobbdie Oklahoma statute in effect at the time Selsor

murdered Clayton Chandler allowed deatlth&sonly possible punishment. Despite substantive
changes in Oklahoma’s murder statutes, Selsoirise in 1975 was first degree murder and still

is first degree murder. Further, in 1975 deatk aad, under the new statute, still is the maximum
punishment for the crime. The remaining question is whether the quantity or degree of proof
necessary to establish guilt was unchanged by thestagute. The OCCA resolved this issue in

Selsor MA and reiterated its position in Selsqgrfihding that the change in law did not lessen the

guantity or degree of proof necessary to establish guilt. Sel2dP18d at 350. Respondent points

out that the elements of the offense allegedrasg&@elsor included all the elements of both first
degree malice aforethought murder and felomyrder (Dkt. # 28 at 52). Thus, Respondent
contends that although the statutory elements for first degree murder changed from the 1973
statute to the post-1975 statute, the State’s burden to prove the elements was not lessened because
the jury was instructed on all the elememitboth malice aforethoughind felony murder. Icat

53-54.
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The Court agrees. Selsor’s second joyrid him guilty beyond a reasonable doubt of first
degree murder and robbery with a firearm. In otdéind him guilty of first degree murder, jurors
at the second trial were instructed they must find Selsor caused: (1) the death of a human; (2)
which was unlawful; (3) andith malice aforethought. Séestruction No. 9, O.R. Vol. Il at 363.

To find him guilty of robbery with a firearm, jars were required to find that Selsor committed
a wrongful taking, carrying away of personal pndp@f another from the person of another by
force/fear through use of a loaded firearm. GdR. Vol. Il at 372, Instruction No. 18. Although
stated somewhat differently, the elementstred two crimes were encompassed within the
definition of first degree murder found in § 7012) of the 1973 first degree murder statute.
Further, at Selsor’s second trial, the Sta#es required to prove beyond a reasonable doubt that
certain aggravating circumstances outweighéayating evidence in order to obtain a sentence
of death. The Court finds that the State did Im@te a lesser burden to obtain its first degree
murder conviction and death sentence against Selsor at his second trial.

The Court also agrees with the OCCAittthe sentencing options under the post-1975
statute increased in favor of Selsor. “It is axitimthat for a law to be ex post facto it must be
more onerous than the prior law.” Dobhe®2 U.S. at 294. The OCCA's resolution of Selsor’s
claim that his death sentence was a violation of ex post facto law was not contrary to or an
unreasonable application of Supreme Court B8W.S.C. § 2254(d)(1). Selsor is not entitled to
habeas corpus relief on this portion of his Ground C claim.

2. Denial of proportionality review
In the second part of his Ground C ex post faldon, Selsor asserts that his constitutional

rights were violated because the OCCA did petform a proportionality review in his second
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direct appeal. Under Okla. Stat. tit. 21, § 708 (Supp. 1973) (repealed in 1976), the OCCA was
required to review a judgment and sentenceeatlll As part of its review, it was necessary for

the state appellate court to “determine whether the sentence of death is substantially
disproportionate to the penalty imposed in similar cases.’aidg 701.5. If found to be
substantially disproportionate, the OCCA “shalbdify the sentence of death to life in the
penitentiary at hard labor.” Iéit § 701.6. The requirement for a proportionality review was not
included in the revised death penalty statutes.

Respondent contends thaistportion of Selsor’'s Ground C claim is unexhausted, but is
without merit. Selsor replies that he presdrttas claim to the OCCA in his mandamus action
filed as OCCA Case No. P-97-9The Court has reviewed the arguments Selsor presented to the
state court in his mandamus action and foundrgament related to proportionality review. His
general mandamus claim that applying the neuatll penalty statute to events occurring in 1975

disadvantaged him in light of Rigg®id_Selsor did not fairly present the substance of his more

specific federal habeas proportionalifgim to the state court. Séaomas v. Gibsgr218 F.3d

1213, 1221 n.6 (10th Cir. 2000) (holding petitioner’s general state court ineffective assistance
claim was insufficient to exhaust his later, more specific federal habeas claim). Thus, the Court
agrees with Respondent that Selsor's habeas claim that he was deprived of a proportionality
review in violation of his constitutional rights is unexhausted.

Federal courts generally should dismisbédss petitions containing unexhausted claims.

Rose v. Lundy455 U.S. 509, 510 (1982). Nonetheless, this Court may “deny relief on the merits

of a claim even if that aim has not been exhausted in state court.” Spears v. M3dihF.3d

1215, 1234 (10th Cir. 2003); 28 U.S.C. § 2254(b)(2). Interests of comity and federalism underlie
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this principle, as well as avoiding liagjon in state courts. Hoxsie v. Kerld08 F.3d 1239, 1242

(10th Cir. 1997) (citig Granberry v. Greed81 U.S. 129, 134 (1987)). In this case, the Court

finds that the unexhausted portion of Ground C should be denied on the merits. 28 U.S.C. §
2254(b)(2).

In determining whether the change in the sentencing statute complained of by Selsor
constituted an ex post facto violation, the Court laokihe effect of the atute, rather than the

form. Barnes v. ScqtP01 F.3d 1292, 1296 (10th Cir. 20@0iting Weaver v. Graha50 U.S.

24,31 (1981)). Removal of the proportionalityiesv requirement from Oklahoma’s sentencing
statute did not alter the crime for which Selesas charged, increase the maximum punishment
prescribed for that crime, or change the quawtitievel of proof necessary to convict him. See
Barnes201 F.3d at 1296. At the time Selsor committed the crime of murder, he was on notice that
the possible sentence upon conviction was d&moving the requirement of a proportionality
review by the OCCA did not result in a punishmerdre onerous than the previous law. See
Dobbert 432 U.S. at 294 (holding it “axiomatic that otaw to be ex post facto it must be more
onerous than the prior law”). Accordingly, dipption of Oklahoma’s neer penal statute did not
result in an ex post facto violation and the second part of Selsor's Ground C is without merit.

B. Challenge to murder conviction

In Ground F, Selsor complains that his narrdonviction under the statute enacted after
the crime violated ex post facto principles. He argues: (1) his conviction and sentence under Okla.
Stat. tit. 21, § 701.7 violated the past facto clause and is not subject to harmless error analysis;
(2) the OCCA'’s decision violated his rights to guecess, notice of the charges against him and

to a jury trial when it affirmed his conviction; and (3) his conviction for felony murder violated
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double jeopardy because he waeaonvicted of the underlying felony. Respondent responds that
the first and second parts of Selsor’s claim are unexhausted because they were not presented to
the OCCA for review. Alternatively, he argues that all three subparts fail on the merits.
1. Harmless error analysis

Selsor claims that the constitutional ban on ex post facto laws was violated when he was
convicted of first degree murder under a statute enacted after the crime was committed. In
denying relief on this ex post facto claim, the OCCA explained in a footnote that:

Pursuant to 21 O.S. Supp 1973, 8§ 701.1, thehadsto find that Selsor (1) killed

a human being, (2) with a premeditated ge$o effect death, (3) without authority

of law, (4) while committing robbery withfaearm. In Instruction 9, Selsor’s jury

was instructed on First Degree Murder pursuantto 21 O.S. 1991, § 701.7(A), under

which the jury had to find that Selgdr) unlawfully caused the death of a human,

(2) with malice aforethought. While it appears that the “premeditated design” and

“malice aforethought” elements differ, this Court has concluded they are

interchangeable Conover v. Sate, 1997 OK CR 6, 933 P.2d 904, 910.

Additionally, the murder had to be committed in the course of the robbery.

Instructions 9 and 18 omit this requiment. However, this was harmless beyond

a reasonable doubt because the facts at trial established Selsor committed the

murder in the course of the robbery.
Selsor 1} 2 P.3d at 350 n.16. Selsor argues in thamstase that the OCCA improperly used a
harmless error analysis in its reasoning. He contends that the ex post facto claim could not be
analyzed under harmless analysis standards because it constituted a structural error and not a trial
error. Respondentfirst argues that this issupéxhausted. However, the Court interprets Selsor’s
position as an AEDPA argument that the OCCdesision, partially resting on harmless error
reasoning, was an unreasonable applicatiompfe&ne Court law. Alternatively, upon review of
the merits, Respondent states that there wasnoo &t all, because the instructions at trial

demonstrate that Selsor was not convicted under the later statute. Thus, Respondent concludes,

it is unnecessary to address the harmless emgorent. Because the Court interprets Selsor’s
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argument as a challenge to the OCCA'’s apphbeadif the law to his egost facto claim, AEDPA
standards will be applied in an analysis of the issue.

A constitutional error is either structural or it is not. Neder v. United Sta2dsU.S. 1,

14 (1999). However, it is first necessary to find constitutional error before categorizing it as
structural or not. In this cagbe OCCA determined that tleawas no constitutional ex post facto
violation because Selsor’s jury was “instruttgoon and found him guilty of all the elements of
First Degree Murder under the applicable 1973 statute.” SeJsbPIBd at 350. Because Selsor
was charged with first degree murder for immercommitted in 1975, his jury should have been
instructed according to the law in effect at tinee he committed the crime. As noted in Section
lI.A. above, the Oklahoma statute in effect atiime of Selsor’s crimes established the applicable
elements of first degree murder as: (1) a horeipierpetrated with a premeditated design to effect
the death of the person killed; and (2) when perpetrated by one committing an armed robbery.
Okla. Stat. tit. 21, 8§ 701.1 (2) (Supp. 1973) (repealed in 1976). Instead, his jury was instructed that
a first degree murder conviction required them to find beyond a reasonable doubt that Selsor
unlawfully and with malice aforethougbaused the death of a human. &eR. Vol. Il at 363.
To convict for robbery with a firearm, the junas required to find that Selsor wrongfully took
the property of another by force/fear through use of a loaded firearm. The jury in Selsor’s second
trial returned guilty verdicts for both first degree murder and robbery with a firearm.

“A misstatement of an element in jury insttioas is subject to harmless error analysis on

habeas review.” Gardner v. Galetk&8 F.3d 862, 884 (10th Cir. 2009) (quoting Scoggin v.

Kaiser, 186 F.3d 1203, 1207 (10th Cir. 1999)). Furthex.erroris harmless if it “appears beyond

a reasonable doubt that the error complainedidfnot contribute to the verdict obtained.”
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Gardner 568 F.3d at 885 (quoting Nedé&27 U.S. at 15). The OCCA observed that all the
elements of first degree murder under the 1973 stateite not contained within Instruction 9 (the

instruction explaining the elements of first degmurder), but they were included within the

instructions as a whole. Selsor2IP.3d at 350. The state appelletert further concluded that,
“considering Instructions 9 and 18 together indisahat Selsor’s jury was instructed upon and
found him guilty of all elementsf First Degree Murder under the applicable 1973 statutelri Id.
response to Selsor’'s observation that the instructions omitted a specific requirement that the
murder had to be committed during the cowtéhe robbery, the OCCA found the omission
harmless beyond a reasonable doubt “because tlseatatcial established Selsor committed the
murder in the coursef the robbery.” Idat n.16. Upon review of the trial transcript and record,
this Court agrees that the failuw&the instructions to mirror the exact language of the 1973 first
degree murder statute did not contribute to the guilty verdicts. Ne2ietJ.S. at 15. Nothing in
the evidence would suggest that the guilty \eroeturned by the jury on the armed robbery
charge arose from any facts other thanSeptember 15, 1975, robbery at the U-TOTE-M store
which also resulted in the killing of Clayton Chandler.

Insofar as Selsor may be challenging the OCCA'’s decision regarding the instructions
given, his challenge is without merit. “As a gernetde, errors in jury instructions in a state
criminal trial are not reviewable in federal habeas corpus proceedings, ‘unless they are so
fundamentally unfair as to deprive petitioner daa trial and to due process of law.” Nguyen
v. Reynolds131 F.3d 1340, 1357 (10th C1997) (quoting Long v. Smift663 F.2d 18, 23 (6th
Cir. 1981));_sealsoMaes 46 F.3d at 984 (“A state trial conviction may only be set aside in a

habeas proceeding on the basigmwbneous jury instructions when the errors had the effect of

33



rendering the trial so fundamentally unfair as to caudenial of a fair trial.”). Selsor has failed
to demonstrate that the instructions were so fonregdally unfair as to deprive him of a fair trial
and to due process of lawTherefore, the OCCA’s denial of relief on Selsor’'s claim and
conclusion that certain instructional errors&karmless was not an unreasonable application of
Supreme Court law, nor was it based on an unreasodatdrmination of the facts in light of the
evidence presented at trial. 28 U.S.C. 8§ 2254(dq})1),Selsor is not entitled to habeas relief on
this claim.

2. Due process

Citing Cole v. Arkansgs333 U.S. 196 (1948), Ber next argues that his due process

rights were violated because he was tried amyicted for violating a statute other than the one
he was originally charged with violating. Sekt. # 18 at 74. In Colé¢he Supreme Court found
that due process under the Sixth Amendment regjniméce of a specific charge and a chance to
be heard in a trial on issues raised by that chargedddever, Selsor was convicted and
sentenced on the offense charged - first degreeanurtle evidence in the case showed that all
the elements were proven to support a findinguwlt as to either first degree murder under the
1973 statute, or first degree felony murdemadice aforethought murder under the 1976 statute.
The evidence supported the conclusion that Selsor and killed Clayton Chandler during the
robbery of a U-TOTE-M convenience store®eptember 15, 1975. Selsor was provided notice
of the charges against him and an opportunity to be heard at trial on the issues raised by the
charges. Further, contrary to Selsor’s assertimprocedure in the second trial did not impair his

ability to defend against the statutory aggrax@tircumstance that the murder “was committed
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for the purpose of avoiding orgwrenting a lawful arrest or@secution.” The Court finds no due
process violation.
3. Double Jeopardy

In this section of his ex post facto claim, Selsor argues that the Fifth Amendment
prohibition against double jeopardy was violatecewhhe was convicted of felony murder and
robbery with a firearm. _SelRkt. # 18 at 78. On direct appettie OCCA found this claim to be
meritorious and granted relief as follows:

However, as the State concedes, Selsor’'s Robbery with Firearms conviction must

be dismissed based upon double jeopardy Isecaithe elements of Robbery with

Firearms are included within the elements of the [sic] First Degree Murder

pursuant to the 1973 statute. Thus, S&smnviction for Robbery with Firearms

is reversed and remanded with instructions to dismiss.
Selsor 1] 2 P.3d at 351. In response to the petition, Respondent argues that as a result of the
OCCA's ruling, this habeas claim has beendexed moot. The Court agrees. The OCCA'’s
direction to dismiss Selsor’s conviction for Robbery with Firearms has rendered moot Selsor’s
double jeopardy claim as asserted in this poidaround F. Because the OCCA granted Selsor

all the relief to which he was entitled, this@t can grant him no further relief on this double

jeopardy claim, Se8tratmoen v. Ward®?48 Fed.Appx. 17, 20 (10th Cir. 2007) (unpublished).

To the extent Selsor objects to the OCCAsotation of this claim, his reliance on Price

v. Georgia398 U.S. 323 (1970), ariéreen v. United State855 U.S. 184 (1957), is misplaced.

The Supreme Court in Priéeund double jeopardy had attachedtiirst degree murder charge
because the defendant’s first verdict was felléisser included offenseévoluntary manslaughter.
Upon retrial, after the initial conviction wasserturned, the Supreme Court determined that

continuing jeopardy applied only to the lesser offense of voluntary manslaughter398i¢eS.
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at 326-27. Similarly, in Greenhe Supreme Court found that the defendant could not be retried
on first degree murder after an earlier guilty verdict on the lesser included offense of second
degree murder was set aside on appeal. G8&&1J.S. at 191. Findingdhjeopardy had attached

to the first degree murder charge, the Court reaktra (1) the first jur\g verdict of guilty on

the second-degree murder charges was an “implapitiial” on the charge of first degree murder,

and (2) the first jury was given a full opportunity to return a verdict on first degree murder and

instead reached a verdict on the lesser chargén Belsor’s case, unlike Prieend_Greenthe

juries in both his first and second trial each rea¢hedatonclusion that Selsor was guilty of first
degree murder. Accordingly, the Court finds ttled cases cited by Selsor do not support his
argument that he was subjected to double jeopardy.

The OCCA's resolution othis claim did not involvean unreasonable application of
Supreme Court law nor was it based on an unreamdatermination of the facts. 28 U.S.C. 8
2254(d)(1)(2). Habeas corpus relief shall be denied.

lll.  Due process (Ground D)

Selsor next contends that his constitutional rights to due process were violated because:
(1) he was denied fair warning as of the datthefoffense that he would be sentenced to death
under a later enacted statute which omitted htsigiry defense requiring a proportionality review
by the OCCA; (2) he was denied fair warning before he launched his first federal habeas
proceedings that a successful resolution mighttriesaisecond death sentence; and (3) the State’s
decision to seek the death penalty after his successful habeas corpus decision was

unconstitutionally vindictive. The OCCA rejected these claims in state proceedings.
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In response to Selsor’s assertion that dendit have fair warning, the OCCA stated that
“Selsor was well aware of the charges agawhich he was to defend.” SelsqrdIP.3d at 351,
n.19. Finding that Selsor’s conviction and sentemeee not fundamentally unfair nor violations
of due process, the state court further noted:

Selsor was on notice and warned of the possibility of a death sentence based upon

the original charge. Selsor then avaitechself of the appeal process and gained

a new trial, where he could have been acquitted and released or convicted and

sentenced to death. Selsor knew the risks and benefits before he began the

appellate process; he received a fair trial, and his punishment is consistent with the
penalties he was warned of when he was charged.

Id. at 351.

Relying on Bouie v. City of Columbi878 U.S. 347 (1964), Selsor claims the unexpected

judicial rulings of Selsor MAverruling_Franklin v. Stat&07 P.2d 917 (Okla. Crim. App. 1973)

(finding that the death penalty statutes enactest #fe date of an offense could not lawfully be
applied retroactively), and Riggss4 P.2d 823 (finding that life imprisonment was the only lawful
sentence after Oklahoma death sentence staagéound unconstitutional), deprived him of his
constitutional right to due process of |aie alleges prejudice because the unexpected overruling

of Franklinand Riggsllowed the State to sentence hirdéath under a later statute which lacked

the disproportionality defense. SB&t. # 18 at 54-55. Although the Bouidecision holds that a
judicial ruling may deny due process if it disantages an accused in the same manner as a

prohibited ex post facto law, Boyi878 U.S. at 353-54, Selsor was not disadvantaged in that

o Selsor’s constitutional rights here derive from the Due Process Clause “because the law
change at issue was by judicial construatithe prohibition against ex post facto laws
applies only to legislative enactments.” Coleman v. $866 F.2d 1377, 1385 (10th Cir.
1989) (citing_Marks v. United State430 U.S. 188, 191-92 (1977)).
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manner. As explained in Section I, A.2. abodeletion of a proportionality review by the OCCA
on direct appeal did not constitutionally disadvantage Selsor in his second appeal.
Selsor next argues that he received nouiarning of the potential legal consequences

when he filed his 1991 federal habeapos action. Citing Marks v. United Statd80 U.S. 188,

196 (1977) (due process clause precludes retroactive application of standards for isolating
pornography from protected expression), Setstends he was entitled to rely on the Riggs
decision as governing law before filing his succedsfilleas corpus action which led to a retrial

and second death sentence. The holding in Maksever, applies to a defendant’s right to rely

on standards in effect at the time he committexicrime - not when defendant is deciding
whether to appeal. Selsor has not provided, and the Court has not found, Supreme Court law
finding a due process violation if a defendant relies on case law which is decided, and then
overturned, prior to completion of an appeale TCCA’s conclusion that Selsor’s due process
rights were not violated is not an unreaable application of Supreme Court law.

Finally, Selsor asserts that the State’s decision to seek the death penalty in his second trial
was unconstitutionally vindictive. The OCCA rejected this claim in Selsor’'s state mandamus
action, concluding: “[S]ubjecting Petitioner to theath penalty does not appear to be punishment
for Petitioner’s successful attack on his Judgmedt@entence, but merely an application of the
correct law, and/or a correction of the applicable law.” Selsor 84K P.2d at 583.

Selsor challenges the OCCA'’s analysis, argtiag the State’s efforts to impose a death
sentence on him after his successful habegmisaction was vindictive pursuant to Blackledge
v.Perry 417 U.S. 21 (1974). The Blackled@eurt reviewed its priatecisions which “considered

the constitutional problems presented when, following a successful appeal and reconviction, a
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criminal defendant was subjected to a greater punishment than that imposed at the first trial.” 1d.
at 25. Quoting its prior decision in Pegrtiee Supreme Court observed that “vindictiveness
against a defendant for having successfully attabkeérst conviction musplay no part in the
sentence he receives after a new trial.’aktR5-26 (quoting Pearcg95 U.S. at 725). In Chaffin

v. Stynchcombe412 U.S. 17 (1973), the Supreme Court again concentrated on the issue of

vindictiveness, finding no violation because teeand jury was unaware of the original sentence
and could not have been motivated to punish Chaffin for his successful appaaléd.The
BlackledgeCourt ultimately concluded that it was roanstitutionally permissible for the State
to respond to the defendant’s successful agpehtinging a more serious charge against him in

the new trial, Blackledget17 U.S. at 28-29. However, the Blackledge_Chaffindecisions are

fundamentally distinct from Selsor’s situation. First, Selsor was not subjected to a greater
punishment on retrial than he obtained at his$ firal. The State sought, and obtained, the death
penalty in both the first and second trials.héligh changes in the law over the passage of time
during appeals provided Selsor a brief respaenfdeath row, he has not provided any evidence
that the State’s decision to sablke death penalty on retrial was for vindictive reasons. Further,
the only reason Selsor’s second jury knew thephevious conviction had been overturned was
because Selsor’s counsel advised them of that_facfliSdeans. Vol. Il at 165-66. This Court
concludes that the OCCA'’s decision on thiséssas not an unreasonable application of Supreme

Court law. Selsor is not entitled to habeas corpus relief on his due process claim.
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IV. Equal protection (Ground E)
Related to his double jeopardy and ex post facto claim is Selsor’s argument based upon the
Equal Protection Clause of the Fourteenth Amendment. As noted above, after the Oklahoma
legislature’s decision to repeal the death penalty and the OCCA’s decision in tReygsate
appellate court resentenced all prisonersutiolg Selsor, under sentences of death pursuant to
the 1973 statute to life imprisonment. Selsguas that the imposition of the death sentence upon
him at his second trial deniechiniequal protection of the laws$le advises, and the Respondent
does not dispute, that thirty-one prisonerseaenvicted of murder under the 1973 law. Thirty
of those convicted individuals received a sent@ftiée imprisonment, and Selsor is the only one
who later received a death sentence.Sde# 18 at 65.
The OCCA rejected Selsor’s equal @retion claim on the merits in Selsor M#nding:
Petitioner’'s equal protection claim can easily and summarily disposed of.
Petitioner is simply no longer similarly situated to those defendants subject to
Oklahoma'’s unconstitutional death penalty statute, 21 O.S. Supp. 1973, § 701.3,
or to those defendants whose sentences were modified in accordanRmgsth
Petitioner's Judgment and Sentence has been vacated and he stands before this
Court, similarly situated to defendants awaiting trial under current murder and

death penalty statutes. Dobhet82 U.S. at 301, 97 S.Ct. at 2302, 53 L.Ed.2d at
361;see also Cheatham v. Stat®00 P.2d 414, 428-30 (Okl.Cr. 1995).

Selsor MA 947 P.2d at 583. The OCCA again rejected the claim when Selsor raised an equal

protection issue on direct appeal, jug from its decision in Selsor MAeeSelsor 1] 2 P.3d at

349.
The Equal Protection Clause “requires the government to treat similarly situated people

alike.” Barney v. Pulsipherl43 F.3d 1299, 1312 (10th Cir. 1998) (citing City of Cleburne v.

Cleburne Living Centerd73 U.S. 432, 439 (1985)pelsor has not demonstrated that he was

treated differently from any similarly situatpdrson whose pre-1976 murder conviction may have
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been overturned. He does not point to any efather defendants removed from death row after
the Riggsdecision who were successful on apgeal treated differently on retri&lThe Court
does not find a violation of the Equal Protection Clause in the scenario described by Selsor.
Because he has not demonstrated that the OCCA'’s decision was an unreasonable application of
Supreme Court law, he is not entitled to habeas corpus relief on this claim.
V. Miranda violation (Ground G)

For his Ground G claim, Selsor alleges that¢bnfession he gave to a California police

officer upon his arrest did not follothe mandates of Miranda v. Arizor&84 U.S. 436 (1966),

and was improperly admitted into evidence at hisgddtrial. He states that the officer tricked him
into confessing by falsely answering Selsor’s ¢joasasking if his statements would be repeated
in court. Dkt. # 18 at 81.

Selsor admits that he did not raise a Fifth Amendment Miratadan on direct appeal,
explaining that it had been raised after his fiiat where the state court ruled in post-conviction

proceedings that the issues decided in his first appeatespuelicata.'* SeeDkt. # 18 at 83, n.14.

10 In his reply, Selsor claims that the OC®Arred imposition of the death penalty for a

similarly situated Oklahoma homicide defendant, Richard MarrisDkee# 32 at 35-36.
However, a review of the Morris case eals that the OCCA found that the charging
document in his case only alleged factdolhif proven, wouldsupport a conviction of
murder in the second degree. Thus, the O@G&ucted that, upon retrial, Morris could be
charged and convicted of no higher degreleamhicide than murder in the second degree.
Morris v. State603 P.2d 1157, 1161 (Okla. Crim. App. 1979). The Court concludes that
the facts in the Morris case were sufficientltidist that it cannot be said he was similarly
situated to Selsor upon retrial.

1 Selsor directs the Court’s attention to tHe@A'’s Order affirming denial of post-conviction

reliefin Case No. PC-89-766, dated August 22, 1B8%hat Order, the state appellate court
denied relief on certain claims raised ie fpost-conviction proceedings by finding that all
issues raised in the first direct appeal wesgudicata. SeeDkt. # 17, Ex. B.
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Respondent contends that the issue is unexhausted and is subject to an anticipatory procedural

bar!? As correctly noted by Respondent, the Miraokdém decided in Selsor¢lated to improper

admission of Selsor’s confession at his first taald is not the same claim as improper admission
of Selsor's confession at the second trial. The Court agrees that the claim is unexhausted.
However, this Court may “deny relief on the meanfsa claim even ithat claim has not been
exhausted in state court.” Spea343 F.3d at 1234; 28 U.S.C. § 2254(b)(2). Upon review of the
record and consideration of the law, the Coantatudes that Selsor’s claim of a Fifth Amendment
Mirandaviolation is without merit.

The Fifth Amendment provides that no persoalldbe compelled in any criminal case to
be a witness against himself. In Mirandlae Supreme Court concluded that, “without proper
safeguards the process of in-custody interrogatif persons suspected or accused of crime
contains inherently compelling pressures which work to undermine the individual’s will to resist
and to compel him to speak wheredwuild not otherwise do so freely.” Mirand84 U.S. at 467.
The Court admonished that “any evidence thasitcused was threatened, tricked, or cajoled into
a waiver will, of course, show that the defemiddid not voluntarily waive his privilege.” It

476. It is well settled that the Mirangaarning is a constitutional requirement adopted to reduce

the risk of a coerced confession and to implement Fifth Amendment protections. Dickerson v.
United States530 U.S. 428, 444 (2000). “The purposethefsafeguards prescribed_by Miranda

are to ensure that the police do not coercaak tlaptive suspects into confessing, to relieve the

12 A claim raised for the first time in federal habeas proceedings may be subject to an

anticipatory procedural bar if the claimeshnically unexhausted, but any attempt to present
it to Oklahoma state courts would result in a procedural bar ruling under state law. See
Anderson v. Sirmont76 F.3d 1131, 1139 n.7 (10th Cir. 2007).
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‘inherently compelling pressures’ generated thg custodial setting itself, ‘which work to
undermine the individual’s will to resist,” and as much as possible to free courts from the task of

scrutinizing individual cases to try to determiaier the fact, whether particular confessions were

voluntary.” Berkemer v. McCarty468 U.S. 420, 433 (1984) (internal citations and footnotes
omitted). However, the Berkem@ourt observed that, “cases in which a defendant can make a
colorable argument that a self-incriminating stagatrwas ‘compelled’ despite the fact that the
law enforcement authorities adhered to the dictates of Mirareleare.” Idat n.20.

In this case, Selsor argues that improper tactics were used by the investigating officer to
induce Selsor to make damaging admissions. According to the transcript of the 1975 Santa Barbara
Police Department interrogation, Detective John Evans conversed briefly with Selsor about his
lunch, Oklahoma, and other mundane matters before he began asking the following Miranda
guestions:

DETECTIVE: First of all, you have theght to remain silent, you understand that
right? When you bow your head, do you mean yes?

SELSOR: Yeah.

DETECTIVE: Okay (chuckle). Anything you say can and will be used against you
in a court of law. Do you understand that right?

SELSOR: Yes.

DETECTIVE: You have the right to talk to a lawyer and have him present with
you while you are being questioned. Do you understand that?

SELSOR: Yes.
DETECTIVE: Okay. If you can't afford to he a lawyer, one will be appointed to
represent you before any questioning if you want one. Do you

understand that right?

SELSOR: Yes.
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DETECTIVE: Do you understand each of the rights I've just explained to you.

SELSOR: Yes.

DETECTIVE: Okay. Now, I've got to asfou, if, you having these rights in mind,
do you want to talk to me about these incidents?

SeeDkt.# 18, Ex. 15 at 5-6. Selsor responded ol#st question with a question of his own,
asking if he would be tried in Californa@ be transported back to Oklahoma.dtl6. Detective
Evans responded that he would be tried in Oklahamé&asked again if Selsor wanted to “discuss
some of these thgs” with him._Id.Selsor responds that he knows he is “gonna have to do a lot
of time.” 1d. Further conversation between the invettigg officer and Selsor continues, with
Officer Evans encouraging Selsor to talk tmtbecause he looks like a man with a lot on his

mind. Id.at 6-7. The following colloquy then occurs:

SELSOR: | don’t know where to begin at though.
DETECTIVE: Where would you like to begin at. You do want to talk to me about
this thing.

SELSOR: Yeah, I'll talk a little about it yeah.

DETECTIVE: Well, okay then. Why don’t yogio ahead and tell me how this all
came about, you got so hard up for money.

Id. at 7. Selsor claims the negtrt of the interrogation cotisited a violation of his Fifth

Amendment rights:
SELSOR: Well, when I tell you about that, will it be said in court too or what.

DETECTIVE: Well, it's part of the rights, ilve have to go back on this, and so on,
you know. And, | would have to go to court on it. And then again,
they may not want us back there. | don’t know of any cases that
have. Like | say, all | know is the information | got over the phone.
| don’t know what they’re workingvith back there and I've got no
idea. All I know is that your partner had a lot to tell me about this
and | really kind of felt like it wa.a load off his mind. He sat down
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and laid it out and he laid alléke incidents with me and how they
went down and what had happened on them. I'd basically like to
talk with you and hear your side of the story and make sure that
everything kind of equals up to the same thing he told me.
Id. Selsor cites no federal law, other than Mirgndasupport his claim that the detective’s
comments “tricked” Selsor into giving his cession. In his reply to Respondent’s response,
Selsor contends that he never waived_his Mirargtas, and was tricked into talking about the
crimes._ Se®kt. # 32 at 56-58. The Court disagre&fier being read each of the Mirandights,

and responding affirmatively that he understo@thSelsor said “Yeah. I'll talk about it a little

bit.” SeeDkt.# 18, Ex. 15 at 7. Aftdreing advised of his Mirandayhts, an accused may himself

validly waive his rights by an express statement that he is willing to make a statement. North

Carolina v. Butler441 U.S. 369, 374 (1979). The Court conchutttat Selsor’s explicit statement

that he would “talk about it a little bit” wasvaluntary, knowing and intelligent waiver of his right
to remain silent® Because Selsor voluntarily waived hight to remain silent, the admission of
his confession at the second trial was not a cotistiial violation. Selsor’s claim is without merit
and he is not entitled to habeas relief on his Fifth Amendment Mircauoha.
VI.  Victim impact evidence (Ground H)

Selsor next claims that his rights galateed by the Sixth, Eighth and Fourteenth

Amendments were violated by victim impacidance introduced during his trial, and by improper

13 The Court notes that immediately prior to opening statements for his second trial, on

February 5, 1998, the trial court held a hearing pursuant to Jackson v,B&hbcS. 368,

376 (1964) (holding that when a defendant challenges the voluntariness of a confession, the
voluntariness issue should be decided by aragphearing). After hearing testimony from

the state’s only witness, Officer John Evans, the trial court found that Selsor’s confession
had been knowingly and voluntarily made. $eeTrans. Vol. IV at 691-735. Selsor did not
appeal the trial court’s ruling to the state appellate court.
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statements of the prosecutor inviting sympditiylna Morris and the family of the deceased
victim. He claims that the prosecution offgéian “emotion-charged spectacle” which began with
an emotional appeal during jury selection, cmntid during the trial’s first stage, and concluded
with dramatic and emotional victim impacti@ence elicited from the homicide victim’s family

members, Se®kt. # 18 at 85-86. Relying on Payne v. TennesSé& U.S. 808 (1981), and

Woodson v. North Carolina428 U.S. 280 (1976), Selsor contends that the prosecution’s

emotional appeals to the jury and use of inflatmmavictim impact evidence deprived him of his
constitutional rights to a fair trial. Respondemjuags that portions of Selsor’s Ground H claim are
unexhausted, but such portions should be denied on the merits. Insofar as the OCCA addressed
Selsor's claims, Respondent asserts thatQRCA’s decision was not contrary to, or an
unreasonable application of, federal law.

A. Voir dire comments

Selsor first complains that the prosecution improperly invited jurors during the jury
selection process to sympathize with the family of the homicide victim, Clayton Chandler. He
objects to the prosecutor’s questions asking peosve jurors to compare their own family
situation to Mr. Chandler’s, as in the following voir dire colloquy:

PROSECUTOR: So just because we can’t change what happened 23 years ago, does
that, in your mind, excuse his behavior in the slightest?

JUROR: Of course not.

PROSECUTOR: Of course not. You're a parent, your kids depend on you.
JUROR: You bet.

PROSECUTOR: They come -- you come home at night, your kids run to you?

JUROR: Yes.
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PROSECUTOR: You bring home an income?

JUROR: Yes, | do.

PROSECUTOR: And your wife depends on you?

JUROR: Yes, she does.

PROSECUTOR: Do you think that is true with most families?
JUROR: Yes.

PROSECUTOR: Clayton Chandler’s fagilprobably the same for them. You'd
expect that, wouldn’'t you?

JUROR: Yes.
Tr. Trans. Vol. lll at 619-20. Selsor referenced Hame portion of voir dirm his direct appeal,
claiming prosecutorial misconduct. SBeef of Appellant in Case No. F-98-531 at 73. In his
habeas brief, however, Selsoopides no argument or legal authotityupporting his claim that
this portion of voir dire violated his constitutiomahts other than to assert it was an emotional
appeal by the prosecution for jurors to sympaghvith the family of the homicide victim. SBét.
# 84. The Court will not craft Selsor’s legtdeories for him. His undeveloped claim of
constitutional violations based on the prosecutor’s voir dire questions and comments is insufficient
to convince the Court that a constitutional viaatoccurred. Even if the Court concluded that the
prosecutor’s remarks were undesirable or improper, they did not “so infect the trial with

unfairness as to make the resulting convictideraal of due process.” Darden v. Wainwright7

14 Selsor lists several examples of evidencesgdment he classifies as emotionally charged,
including the voir dire reference. He camdés that such evidence and argument rendered
his trial fundamentally unfaigiting Woodson v. North Carolind28 U.S. 280, 305 (1976).
SeeDkt. # 18 at 88. However, Woods@rovides no support for this particular argument
as it focused entirely on the constitutionality of North Carolina’s mandatory death sentence
statute.
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U.S. 168, 181 (1986) (quotin@onnelly v. DeChristoforo 416 U.S. 637, 643 (1974)).

Accordingly, habeas relief shall be denied on this portion of Ground H.

B. First stage closing argument

Similarly, Selsor complains that the prosecutor improperly evoked sympathy for the
surviving victim, Ina Morris, asvell as Clayton Chandler during first stage closing argument.
Citing several commenfsmade by the prosecutor, Selsdtsféo provide legal support for his
claim that the comments violated his constitutional rightsDkée? 18 at 85. Respondent asserts
that this claim is unexhausted (Dkt. # 28 at 82). Setqures that he raised the issue as part of his
prosecutorial misconduct claim on direct appeal, stating that he “specifically identified the
prosecutor’s closing arguments concerning CharatldrMorris as a basis for the claim.” _See
Dkt. # 32 at 60. Nonetheless, Selsor fails to gtewufficient argument or authorities to this Court
supporting a claim that his constitutional rightsreveiolated by the prosecutor’s first stage
closing argument comments.

An analysis of the merits of the claim eals that Selsor’s constitutional rights have not
been violated by the prosecutor's comments during first stage closing arguments. The Court
recognizes that “[i]t is of vitamportance to the defendant andite community that any decision
to impose the death sentence be, and appeartiased on reason rather than caprice or emotion,”

Gardner v. Florida430 U.S. 349, 358 (1977) (plurality opinioklowever, it cannot be concluded

15 Selsor objects to the prosecutor remindingfsiicturing closing argument that Ina Morris
was a 20 year old waiting for her husband tme@ick her up and that Clayton Chandler
was a 55 year old man waiting for his friend to come so they could have breakfast. Dkt. #
18 at 85. He also complains of the prosecutor’'s description of Ina Morris as having the
courage and strength to survive. Id.
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that the comments in question deprived &sdd a fundamentally fair trial. Sé&dand v. Sirmons

459 F.3d 999, 1028 (10th Cir. 2006); Le v. Mullg11 F.3d 1002, 1016 (10th Cir. 2002).

C. Testimony of Ina Morris

Selsor next argues that the prosecutor improperly solicited sympathy for victim Ina Morris
during her testimony in both first and second stagceedings. This claim was raised on direct
appeal as part of Selsor’s prosecutanaconduct proposition. The OCCA ruled on the claim as
part of its discussion on prosecutorial miscondtibts Court also finds that, although included
in Selsor's habeas section on victim impact, the issue should be treated as a prosecutorial
misconduct claim. Accordingly, the merits of tpmrtion of his Ground H claim will be addressed
below in the section on prosecutorial misconduct.

D. Second stage victim impact testimony

Next, Selsor contends that the victim impact testimony introduced during the trial’'s second

stage was unconstitutionally improper under the parameters established in Payne v. Tennessee

501 U.S. 808 (1991). At Selsor’s trial, Clayton Chandler’'s daughter, Debbie Huggins, and his
widow, Anne Chandler, provided victim impact testimony on behalf of the murder victim’s family.
Specifically, Selsor urges that the testimony of these two witnesses was unconstitutionally
dramatic and emotional when they testified about the loss of Chandler and expressed their
opinions that they were in favof execution for Selsor. Citing Woodsat?28 U.S. at 290, Selsor
argues the victim impact evidence rendered his trial fundamentally unfair and denied him a
reliable sentencing determination. $2id. # 18 at 88.

Victim impact evidence is allowed under Oklahoma law. If a state chooses to allow the

admission of victim impact evidence, the Eighth Amendment ereqierrse bar. “A State may
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legitimately conclude that evidence about the victim and about the impact of the murder on the
victim’s family is relevant to the jury’s deca as to whether or not the death penalty should be

imposed.”_Payne v. Tenness&®1 U.S. 808, 827 (1991). In overruling its own previous split

decisions in Booth v. Maryland82 U.S. 496 (1987), and South Carolina v. Gafd&3 U.S. 805
(1989), the Supreme Court observed that, “assedsifitie harm caused by the defendant has long
been an important factor in determining tipp@priate punishment, and victim impact evidence

is simply another method of informing teentencing authority about such harm.” Pay0d U.S.

at 808. Noting that in most cases, “victim impact evidence serves entirely legitimate purposes,” the
PayneCourt concluded that such statements arglsce of a general type long considered by the
sentencing authorities.” ldt 825. In 1992, Oklahoma enacted legislation permitting victim impact
evidence. Se®kla. Stat. tit. 21, § 701.10(c) (19923nd Okla. Stat tit. 22, §8§ 984, 984.1 (1992).
Although not constitutionally barred, victim impact staents remain subject to certain restrictions

and limitations. Victim impact evidence cannot be “so unduly prejudicial that it renders the trial

fundamentally unfair” in violation of the Due Rxss Clause of the Fourteenth Amendment. Short

V. Sirmons$ 472 F.3d 1177, 1192 (10th Cir. 2006) (quoting Turrentine v. M8®0 F.3d 1181,

1200 (10th Cir. 2004)).

16 Section 701.10 (c) of Title 21 provides, ‘lme sentencing proceeding, . . .the state may
introduce evidence about the victim and aboutrttpact of the murder on the family of the
victim.”

o Section 984 of Title 22 in effect at the timeS&lsor’s crime and trial defines “victim impact

statements” as, “information about the financial, emotional, psychological, and physical
effects of a violent crime on each victim and members of their immediate family, and
includes information about the victim, circumstances surrounding the crime, the manner in
which the crime was perpetrated, and thémis opinion of a recommended sentence.” Per
section 984.1, copies of the victim impact stateimare to be made available to the parties.
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Selsor contends the words chosen by the victim impact witnesses were impermissibly
dramatic and emotional. Dkt. # 18 at 86. Theimts daughter, Debbie Huggins, testified that the
aftermath of the murder was a nightmare arad she became a “complete nervous wreck, actual
physical illness to major depression.” Tr. Transl. Waat 1040. The victim’svife, Anne Chandler,
described how she was forced to make a living and raise her youngest daughter by hexself. 1d.
1044. She described the victim as a “loving anthgaiamily man” whom she missed every day.

Id. at 1045.
Selsor’s challenge to the constitutionalitytlése statements was addressed by the OCCA

on direct appeal. Citing Okla. Stat tit. 22, § 984, and Cargle v., S@®P.2d 806, 828 (Okla.

Crim. App. 1995)habeasrelief granted by Cargle v. Mullin 317 F.3d 1196 (10th Cir. 2003), the

OCCA found:

Selsor next argues that a portiortleé victim impact evidence introduced
through Debbie Huggins and Anne Chandler was prejudicial because it focused
solely on the emotional impact of the victim’s murder on those testifying. Selsor
accordingly contends that the evidence should not have been admitted at trial
because its prejudicial effect substantially outweighed its probative value. Selsor
overstates his case. There was nothingnmfitetory or prejudicial about the victim
impact evidence introduced through Ms. Huggins and Ms. Chandler. This victim
impact evidence, taken as a whole, faznhd concisely encompassed the financial,
emotional, psychological, and physical effects of the murder on them and the
uniqueness of the victim.

Selsor 1} 2 P.3d at 352. Further, in its mandatory sentence review, the OCCA found:

In accordance with 21 O.S. 1991, § 701.13(C), we must determine: i,
whether the sentence of death was imposeigr the influence of passion, prejudice
or any other arbitrary factor; and ii, whet the evidence supports the jury’s finding
of aggravating circumstances. Based uperrdéitord, we cannot say Selsor’s death
sentence was imposed because the jugjimfauenced by passion, prejudice, or any
other arbitrary factor contrary to 21 O.S. 1991, § 701.13(C).

Id. at 355.
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The state appellate court based its rulireg there was nothing unconstitutional about the
victim impact evidence introduced through DebHuggins and Anne Chandler on Oklahoma case
law and statutes. The Carglase applied the rule of law dsliahed by the Supreme Courtin Payne
V. Tennessees01 U.S. 808 (1991). In Cargline OCCA found the challenged victim impact
statement “goes to the emotional impact of fttitim’s] death” with no explicit testimony “as to
the financial, psychological or physicéflexts of the crime on his family.” Cargl@09 P.2d at 835.
Nonetheless, the OCCA concluded that the Cangtes were harmless beyond a reasonable doubt.
Id. In rejecting this claim on habeas corpusesgpthe Tenth Circuit concluded that the OCCA'’s
decision in denying relief on this ground was natareasonable application of federal law. Cargle
v. Mullin, 317 F.3d 1196, 1224 (10th Cir. 2003) (granting relief on other grounds).

Itis clear that, insofar as the witnesses tiestidbout the effect @¥layton Chandler’s death
on their lives, the victim impact testimony which Selsor now challenges was properly admitted and
did not violate his constitutional rights to a faiaklr The OCCA'’s resolution of this issue was not
an unreasonable application of federal lawgstablished by the Supreme Court. 28 U.S.C. §
2254(d). Habeas relief shall be denied on this claim.

However, both Debbie Huggins and Anne Chandler ended their victim impact statements
with, “I agree with the District Attorney [Office] recommendations on this case.” &.1042,

1045. Selsor challenges the fact that they widvevad to “testify that they favored the Petitioner’s
execution.” Dkt. # 18 at 87. Respondent respondshiistomplaint was not raised in state court
proceedings and is unexhausted, but fails on the merits. The Court agrees.

Victim impact testimony commenting on an appropriate sentence for the defendant

constitutes a violation of Selsor’s due gess rights. (Frank Duane) Welch v. Sirmatisl F.3d
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675, 703 (10th Cir. 2006) (recognizing that chaagations and opinions by family members

about the crime, the defendant, and thgrapriate sentence are prohibited under BaothPayne

This testimony was contrary to Payaed_Bootht® resulting in a violation of Selsor’s Eighth

Amendment rights. Having acknowledged constituti@enadrs, however, this Court finds that the
error did not have a “substantial and injurious effeafluence in determining the jury’s verdict.”

Brecht v. Abrahamsqg®07 U.S. 619, 623 (1993). An error lad'substantial and injurious effect”

if the Court is in “grave doubt” about the effe€the error on the jury’s verdict. Bland v. Sirmpns

459 F.3d 999, 1009 (10th Cir. 20q@juoting_O’Neal v. McAninch513 U.S. 432, 435 (1995)).

Relevant factors to be considered include thmoirtance of the questioned evidence to the State’s
case, whether the evidence was cumulative, and the strength of the State’s case.

Several factors convince this Court that agb@n of the improper victim impact evidence
in question was harmless error which does not wah@eas relief. First, the evidence of Selsor’s
guilt was substantial. Second, the jury found ¢xestence of two aggravating circumstances
beyond a reasonable doubt before recommending the death penalty for Selsor. The jury found,
based upon first stage evidence incorporated by reference in the second stage proceedings, that
Selsor knowingly created a greatkiof death to more than one person and that he committed the

murder to avoid or prevent lawful arresthe evidence supporting the two aggravating

18 The Tenth Circuit, along with several other circuits, has “expressly recognized that the

portion of Boothprohibiting family members of a victim from stating ‘characterizations and
opinions about the crime, the defendant, and the appropriate sentence’ during the penalty
phase of a capital trial survived the holding in Pagnd remains valid.” (Frank Duane)
Welch v. Sirmons451 F.3d 675, 703 (10th Cir. 200@6)ting United States v. Browd41

F.3d 1330, 1352 (11th Cir. 2006); Humphries v. Ozp38% F.3d 206, 217 (4th Cir. 2005)

(en banc); Parker v. Bowersd88 F.3d 923, 931 (8th Cir. 1999); Hain v. Gihs28v F.3d

1224, 1238-39 (10th Cir. 2002); ied States v. McVeighl53 F.3d 1166, 1217 (10th Cir.
1998); Woods v. Johnspi5 F.3d 1017, 1038 (5th Cir. 1996)).
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circumstances, independent of the victim imgaatience, was ample. For these reasons, the Court
concludes that the statements made by the vintpact witnesses indicaty they agreed with the
prosecutor’s sentence recommendation did not haubstantial and injurious effect or influence
in determining the jury’s sentencing verdict. Aatiagly, this Court finds that the admission of the
improper aspects of the victim i@t evidence was harmless error. Bésch 451 F.3d at 704.
This portion of Selsor’s claim is without merit.

E. Second stage closing argument

Selsor next claims that the prosecutor’s second stage closing argument rendered his trial
fundamentally unfair when he emphasized the “viatimpact theme.” Dkt. # 18 at 87. Specifically,
Selsor objects to the following argument:

Ina Morris. It was a tragedy. That nigtds a tragedy. She was on her knees, asking

God to forgive her for her sins. She veim®t repeatedly because he made a blood

pact with his partner in crime to leawno witnesses. She has suffered, she has

suffered. She lost everything. She lost haocence, she lost her trust. She couldn’t

even function, ladies and gentlemen. It tgekrs and years of counseling . ... And

he deserves this?
Tr. Trans. Vol. V at 1204. Selsor also argtlest the following portion of the prosecutor’s
argument was improper:

He took Clayton Chandlerdm his family. His little girl did not get to see Daddy

come home that night, When she wenh&door to put her arms around dad, there

was no dad. He took a husband. Her dreams wethat man. He took the father,

took a pillar of this society. This waggood man. He didn’t do anything to deserve

to die like a dog in that store. The nightmare, he created a nightmare. You bet he

did. They told you about it, and they lived every single day while he’s doing this.

Physical suffering. Clayton suffered. ldeffered. You bet he did. The surviving

family, her 29-year mate, the person she loved, her best friend, her provider, her
security, her hero, he’s gone. He lays right over there.
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Id. at 1203-04. The OCCA denied relief on tklaim finding that the prosecutor “cannot be
condemned for arguing evidence as admitted at trial.” Sels®P113d at 354. Selsor provides no
specific argument that the OCCA'’s decision \aasunreasonable application of Supreme Court
law, and this Court is not convinced that tbaetested arguments made by the prosecutor affected
Selsor’s substantial rights or seriously affected the fairness of his trial. Even if the comments were
inappropriate, they must be so severe astbermine the fundamental fairness of the trial and

contribute to a miscarriage of justice. Sé#mted States v. Youn@70 U.S. 1, 16 (1985). “Some

emotion is inevitable in capitakntencing[,]” Coleman v. Brow802 F.2d 1227, 1239 (10th Cir.

1986), and the prosecutor’s appeal to emotion based on the victim impact testimony was not
sufficient to render the argument constitutionally iogar. In light of theevidence, this Court is
not persuaded that the prosecution’s remarks d&eésbr a fair trial. Accordingly, habeas relief
shall be denied on this claim.

F. Non-statutory aggravating circumstance

As his final claim under this section, Selaogues that victim impact evidence operates as
a non-statutory aggravating circumstaresulting in an unconstitutional distortion by the jury in
the weighing process between aggravating mitigating circumstances. Dkt. # 18 at 88is
claim was raised on direct appeal. In rejecting Selsor’s arguments, the OCCA stated:

Selsor concludes by arguing that victim impact evidence is a “super” aggravating

circumstance present in every capital casel adds that victim impact evidence

negates the constitutionally-required narrowing function for Oklahoma’s death

penalty sentencing scheme. This issue has been addressed and rejected by this

Court, [in_Mollett v. State939 P.2d 1, 12 (Okla. Crim. App. 1997)] and Selsor’'s
argument fails to persuade us otherwise.
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Selsor 1] 2 P.3d at 352. Selsor contends that@CCA'’s ruling was contrary to Payrighe Court
disagrees. Selsor’'s concerns about the jurySside misuse of victim impact evidence in its
deliberations is based upon mere speculation.

Selsor’s jury was fully instructed as to dsties for determining punishment in the second
stage proceedings (O.R. Vol. lll at 394-418).1mvéng at a determination of punishment, the jury
was instructed to first determine whether any one or more of the four aggravating circumstances
existed beyond a reasonable doubt &d400, Instruction No. 5). Jusowere advised they could
“consider only those aggravating circumstances set forth in these instructionsat @464,
Instruction No. 9). Only after unanimously finding that one or more of the aggravating
circumstances existed beyond a reasonable doubt could the jury even consider imposing a death

sentence. IdThe jury is presumed to follow its instructions. Weeks v. Angelo?@ U.S. 225, 234

(2000) (citing_Richardson v. Marsi81 U.S. 200, 211 (1987)). Selsor’'s assumption that his jury

considered the victim impact evidence to be another aggravating circumstance ignores the plain
language of the instructions given at trial, which the jury is presumed to follow. Selsor’s jury found
the existence of two aggravating circumsesbeyond a reasonable doubt before recommending
the death sentence. The victim impacidemce did not pose an additional aggravating
circumstance for the jury’s consideration.

Selsor also complains about the constitutionalftyictim impact laws in Oklahoma. The
Supreme Court has determined that aggravating circumstances give effect to constitutional
protections by narrowing the class of death eligibleders, and the introduction of victim impact

evidence does not eliminate tledfect. Tuilaepa v. Californj®12 U.S. 967, 979-80 (1994). “[T]he

sentencer may be given unbridled discretion in determining whether the death penalty should be
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imposed after it has found that the defendarst lmember of the class made eligible for that
penalty.” Id.(internal quotations omitted). “A capital sentenneed not be instructed how to weigh

any particular fact in the capital sentencing decision.ali®@79. This Court finds that the use of
victim impact evidence in general under Oklahomm k@nd specifically in Selsor’s trial, did not
deprive Selsor of his Eighth Amendment or Feanth Amendment rights. The OCCA'’s decision

on this issue in Selsor’s direct appeal was not an unreasonable application of clearly established
federal law as determined by the Supreme Court. Habeas relief is denied on this issue.

VII.  Prosecutorial misconduct (Ground I)

In Ground | Selsor asserts that prosecutorial misconduct, including improper questions,
comments, and argument to the jury, deprived him of his right to a fundamentally fair trial in
violation of the Eighth and Fourteenth AmendmeS8izecifically, he complains of three instances
of alleged misconduct when the prosecutor: (1) presented misleading evidence that Richard
Dodson’s first shot was only a warning shot; d2meaned Selsor’s mitigation evidence; and (3)
presented arguments contrasting the value of Selsor’s life against that of the murder victim’s life.
The Court will also consider Selsor’s claim thtiad prosecution’s examination of Ina Morris was
improper, as raised in Section H addressing victim impact evidence. Respondent maintains that
these averments were raised and adjudicated on direct appeal where the OCCA determined that
Selsor was not denied a fair trial or duegess. The OCCA found nonethie alleged instances
of misconduct, either individually or collectively, warranted relief. Selsd@ F.3d at 353-54.
Respondent urges thatlSa has not met his burden of proof on this issue and is not entitled to

habeas relief under § 2254(d).
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Five instances of alleged prosecutorial misconduct during both stages of trial were presented
by Selsor on direct appeal to the OCCA. The state court found none of the alleged inflammatory
comments made by the prosecutor were objectegldefense counsel and were, therefore, waived
except for plain error. The OCCA found no plain error. dt1.353.The Supreme Court has
prescribed rules that govern Selsor’s prosecaitarisconduct claims. Therefore, this Court must
determine whether the OCCA’s decision on these claims is contrary to such rules. 28 U.S.C. §
2254(d)(1).

Not every improper and unfair remark made by a prosecutor will amount to a federal

constitutional deprivation.__Se@aldwell v. Mississippi472 U.S. 320, 3381985) (plurality

opinion). When a prosecutor's comment or argument deprives a defendant of a specific
constitutional right, a habeas claim may be estadtisvithout requiring proof that the entire trial

was thereby rendered fundamentally unfair. Mahorney v. WallgiahF.2d 469, 472 (10th Cir.

1990) (citing Donnelly416 U.S. at 643). A prosecutor’'spnoper comment or argument which
does not deprive a defendant afpecific constitutional right will require the reversal of a state
conviction only where those remarks sufficiently infect the trial so as to make it fundamentally
unfair and, therefore, a denial of due process. DonrElly U.S. at 643, 645. SaksoTrice v.

Ward 196 F.3d 1151, 1167 (10th Cir. 1999); Hoxsie v. Ked§)8 F.3d 1239, 1243 (10th Cir.

1997). Federal law clearly provides that in order to constitute a due process violation the
prosecutorial conduct must be of sufficient signifato result in the denial of a defendant’s right
to a fair trial._Donnelly416 U.S. at 645.

This Court’s inquiry into the fundamentédirness of a trial can only be made after

examining the entire proceeding. Donnelyl6 U.S. at 643. The complained of remarks or
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arguments must be considered in the context in which they were made. Greer y4BBlletS.

756, 765-66 (1987); sedsoDarden v. Wainwright477 U.S. 168, 179 (1986)he Tenth Circuit

directs that:

To view the prosecutor’s statements in exttwe look first athe strength of the
evidence against the defendant and decide whether the prosecutor’s statements
plausibly “could have tipped the scales in favor of the prosecution.” . . . We also
ascertain whether curative instructions by the trial judge, if given, might have
mitigated the effect on the jury of the improper statements. . . . Ultimately, we “must
consider the probable effect the prosecatistatements] would have on the jury’s
ability to judge the evidence fairly.”

Ferov. Kerby39 F.3d 1462, 1474 (10th Cir. 1994) (citations omitted). In addition, the Court must

consider the prejudice, if any, attributabldhe prosecutor's comments. Brecheen v. Reynolds

41 F.3d 1343, 1355 (10th Cir. 1994) (citiphorney 917 F.2d at 472-73). This Court has

examined the transcripts from the entire state court proceeding, and will apply the principles
established by the Supreme Court to Selsor’s individual instances of alleged prosecutorial
misconduct.

A. References to co-defendant Dodson’s “warning shot”

Selsor first claims that during the directexnation of co-defendant Richard Dodson and
during second stage closing argument, the présewas allowed to characterize Dodson’s first
shot at Ina Morris as a “warning shot.” Sels@uas that this was misleading and gave the jurors
a false impression that Selsor’s culpability was greater than Dodson’s. eketh&tnothing in
Dodson’s testimony supported a characterization that the first shot had been a warning shot. See
Dkt. # 18 at 91. In denying relief on this issue, the OCCA found:

Selsor first submits that ¢hprosecutor's comment that the first shot (which was

fired by Dodson) was only a warning was erroneous. To Selsor, this mislead the

jury into believing that he was more culpable than Dodson. The record reveals that
the comment was a reasonable inference from the evidence. The testimony indicates
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that Dodson fired the first shot so tiMorris could comply with his commands.
Thus, Dodson’s first shot could fairly lbbaracterized in argument as a “warning.”

Selsor 1] 2 P.3d at 353-54. Selsor provides no legdiauitly or argument to support his conclusory
statement that the OCCA'’S “ruling was an unreabtendetermination of the facts in light of the
evidence, and an unreasonable application of clearly established Supreme Court precedent.” See
Dkt. # 18 at 92. Because Selsor does not argueritsecutor’s references to Dodson'’s first shot
as a “warning shotviolated a specific constitutional rightjsfCourt will analyze the claims under
the fundamental fairness standard of Donn@kamining the entire proceedings to determine if
a prosecutor’s remarks so infected the trial witifiairness as to make the resulting conviction a
denial of due process). Donnell16 U.S. at 643.

The Court notes that Santa Barbara police investigator, John Evans, had interviewed Selsor
upon his arrest in 1975, and testified as follows about Selsor’s confession:

He told me that they entered the premise and that Mr. Dodson immediately went

back to the rear area of that store vereervoman was working behind a cooler area,

a glass cooler window. And h#ir. Selsor, approached the gentleman that was at

the cash register and told him that itsnaarobbery, and had that gentleman filling

up a bag -- a sack with cash from what Mis8esaid came from the register in the

drawer and a safe.

He then told me there was a shot fired in the back of the store, which he later told

me was a warning shot because, appareti woman that was back there wasn’t

listening to Mr. Dodson when she was told to get down.
Tr. Trans. Vol. IV at 802. After a caiul review of the totality of th circumstances of the trial, the
Court does not find the statements of the prosesotprejudiced the jury against Selsor as to deny
him the fundamental fairness to which he is entitled under the ConstitutiolBr&e®een v.

Reynolds 41 F.3d 1343, 1356 (10th Cir. 1994); s¢soDonnelly, 416 U.S. at 643. The OCCA

correctly rejected Selsor’s prosecutorial misconduct claim on this issue by finding that the reference
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to a “warning shot” was based on reasonable inferences to be drawn from the evidence, and was
fair comment. Therefore, Selsor is not entitled to habeas corpus relief on this claim.

B. Comments on mitigation evidence

Selsor next argues that, during second stage closing argument, the prosecutor demeaned
mitigating evidence by claiming that the correnfil officers who were witnesses were motivated
by fear, and by ridiculing the evidence of rehabilitation which these witnesses sponsored. The
OCCA adjudicated this claim on direct appeal, rejecting it as follows:

Selsor also contends that the proseculemeaned his mitigation evidence by

arguing facts outside the record. The pmgor’'s arguments were fair challenges

to Selsor’s mitigating evidence. Moreover, the comments were not based upon facts

outside the record but were reasonable inferences and arguments from the facts

adduced at trial. There was no error.
Selsor 1] 2 P.3d at 354. Respondent responds that OCCA’s adjudication was not an
unreasonable application of Supreme Court law,was it an unreasonable determination of the

facts.

Relying on Skipper v. South Carolind&/6 U.S. 1 (1986), and Caldwell v. Mississ|p@2

U.S. 320 (1985), Selsor urges t@igurt to find that the prosecutotactics rendered his sentencing

trial fundamentally unfair in violation of his constitutional rights. His reliance on these cases,
however, is misplaced. In Skippé¢he trial judge ruled that the proffered testimony of two jailers
and a “regular visitor” to the effect that the defendant had “made a good adjustment” during his
incarceration prior to trial was irrelevant and inadmissible. Skjght U.S. at 1. The Supreme
Court found that Skipper was denied his right to place before the sentencing jury all relevant

evidence in mitigation of punishment. I¢titing Lockett v. Ohip 438 U.S. 586 (1978), and

Eddings v. Oklahoma455 U.S. 104 (1982)). Selsor was not denied his right to present the
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testimony of the correctional officers. The Caldwddkision also rested on a vastly different
scenario. The prosecutor_in Caldwedid impermissibly and inaccurately sought to minimize the
jury’s sense of the importance of its role by implying that the “responsibility for determining the
appropriateness of the defendant’'s death rests elsewhere.” Cald®2IlU.S. at 328-29.
Condemning the argument offered by the prosectite Supreme Court concluded the comments
affected the fundamental fairness of the seaing proceeding in violation of the Eighth
Amendment. Idat 340. The facts of Selsocase are easily distinguished. Selsor’s prosecutor did
not mislead the jury about its sentencing ddiigns. His comments “bore on the weight to be
accorded to the mitigating evidence.” $eg, Fox v. Ward 200 F.3d 1286, 1299-1300 (10th Cir.
2000). “As long as the jury is properly instructetthe use of mitigating evidence, the prosecution

is free to comment on the weight the jury should accord to it.” Bland v. Sirsd684~.3d 999,

1026 (10th Cir. 2006) (citing Fox®00 F.3d at 1299). The prosecutor did not mislead the jurors
about their responsibilities or duties, nor didsliggest they should not consider the mitigating
evidence. Accordingly, this Court concludeattthe prosecutor’'s comments did not deny Selsor
a fundamentally fair and reliable sentencing deteation in violation of his constitutional rights.
The OCCA's decision was not an unreasonabldéicgipn of Supreme Court law, or based upon
an unreasonable determination of the facts. ZBQI.§ 2254(d)(1)(2). Thus, Selsor is not entitled
to relief on this claim.

C. Comparing value of life

Selsor argues that during the second stageng@sgument, the prosecutor asked jurors to

weigh Selsor’s life in prison against the victirifs. Specifically, Selsor objects to the prosecutor’s
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comparison of Selsor’s life in prison with ClaytGhandler’s death. This claim was raised on direct
appeal and rejected on the merits by the OCCA, which found:

Selsor argues that the prosecutor imprgpesimpared the advantages of Selsor’s
life in prison to the plight of the deatttim. These comments by the prosecutor are
not error. Instead, they fairly commented on Selsor’'s mitigation evidence and
merely asked the jury to consider wisatisor’s life was like and would be like in
prison based upon the evidence at tri@letermining the appropriate punishment.
This is proper argument.

Selsor 1| 2 P.3d at 354. Respondent urges the Codmdathat the OCCA'’s decision was not an
unreasonable application of Supreme Court law.
At issue is the following portion of the prosecutor’s closing argument to the jury:

Ladies and gentlemen, | submit to you, based on the evidence you've heard in this
case, you've got to decide the punishment in this case. Let’'s think about the
punishment. If you vote for a verdict oththan death, what is going to be Mike
Selsor’'s punishment? What is he going to have? He’s going to have freedom,
freedom to do what he wants.

What have you heard about over the E&years? This will be your punishment.
He can do what he wants. He can smadee, he can hang out with his friends, he
can read books, watch TV, write letters, participate in rodeos, workout, play ball,
work in the garden. He doesn’t havehtve a job. You've heard he doesn’t even
hold a job. He sits around and does whawhats. And all of his needs are met:
clothing, food, and shelter. Is thaiot good for what he’s done? Is that the
appropriate punishment in this case?

But what has he done? What has been fgs i& terror? Clayton Chandler lost his

life, brutally, savagely, without mercy jtivout pity, without hesitation, without any
concern for human life. He took Clayton @lger from his family. His little girl did

not get to see daddy come home that nighiten she went into the door to put her
arms around dad, there was no dad. He took a husband. Her dreams were in that
man. Her dreams. He took the father, tagkllar of society. This was a good man.

He didn’t do anything to deserve to die like a dog in that store.

Tr. Trans. Vol. V at 1203-04. These commentsaneappropriate, and the OCCA's finding that

they were proper is contrary to federal/las determined by the Supreme Court. Sagdner v.
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Florida 430 U.S. 349, 358 (1977) (finding “It is of Mitanportance to the defendant and to the
community that any decision to impose the death sentence be, and appear to be, based on reason

rather than caprice or emotion.”). Thus, the@A'’s decision is not afforded deference and this

Court will review the issude novo. Trammell v. McKune 485 F.3d 546, 550 (10th Cir. 2007);

Cargle v. Mullin 317 F. 3d 1196, 1202 (10th Cir. 2003).

The Tenth Circuit has noted many times that “it is prosecutorial misconduct for the
prosecution to compare the plight of the victuith the life of the defedant in prison.” Bland459

F.3d at 1028 (citing Duckett v. Mullir306 F.3d 982, 992 (10th Cir. 2002); Le v. Mull#i1 F.3d

1002, 1015-16(10th Cir. 2002)). As_in Blatmbwever, a finding that the prosecution’s remarks
were inappropriate is not sufficient to grant halweapus relief. The Court must determine whether
the comments deprived Selsor of a fundamentally fair trial. BeB@IF.3d at 1028. Because there
was substantial evidence to support the extsteof the aggravating factors, the Court cannot
conclude that the prosecutor's comments negatively affected the outcome of the sentencing
decision by the jury. Selsor is not entitled to habeas corpus relief on this issue.

D. Testimony of Ina Morris

In Ground H (victim impact section), Selsmmplained of the prosecutor’'s examination
of witness Ina Morris, SePkt. # 18 at 85-6. As a shooting victim of the U-TOTE-M robbery,
Morris testified on behalf of thetate in the guilt stage about the events of September 15, 1975 (Tr.
Trans. Vol. IV at 864-81). She was callagain by the State during second stage punishment
proceedings to testify about her recovery ftbmgunshot wounds she suffered during the robbery,
and the impact on her life since the Septenierl 975 robbery and shooting (Tr. Trans. Vol. V

at 1046-56). Selsor contends that Morris’sogelcstage testimony violated his constitutional right
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to a fair trial, as did the prosecutor’s reference to her testimony during second stage closing
argument. Regarding Selsor’s objection to Morris’s second stage testimony, the OCCA found:

Selsor argues that Ina Morris’s testimony was inadmissible as victim impact
evidence because she was not a “familymoer” of the victim. Indeed, portions of
Morris’s testimony were inadmissible foighlieason, such as the psychological and
emotional impact the shooting had uponrhitis life. However, most of her
testimony was admissible to support the “kimeyly created a great risk of death to
more than one person” aggravating circumstance, as disclosed by the State in its
notice of evidence in aggravation. Mora$gstimony concerning being shot and the
medical attention she received for her injuries clearly relevant to the “great risk

of death to more than one person” aggravating circumstance.

Selsor 1} 2 P.3d at 352 (citations and footnotes ordjttBecause Selsor did not timely object to
the admissibility of Morris’s testimony, the OCC@Aviewed for plain error, and found none. Id.
The state appellate court concluded that “[tjf@missible portions of Morris’s testimony did not
go to the foundation of Selsor’s case or take from him a substantial righrat’382.
Regarding the alleged improper second stage closing argument in which the prosecutor
sympathized with Ina Morris’s difficulties, the OCCA found:
The brief argument about which Selsor complains does focus somewhat on the
inadmissible portions of Morris’s testimony. However, the prosecutor cannot be
condemned for arguing evidence as admitted at trial. Moreover, as found in
Proposition IX, this evidence did not deny Selsor a fair trial or contribute to the
jury’s sentencing decision. The same can be said for the prosecutor’'s argument
concerning this evidence.
Selsor || 2 P.3d at 354.
Respondent submits that Selsor has failed hoosistrate that the OCCA's rejection of this

claim was an unreasonable application_of Paynsofar as Ina Morris’s testimony can be

characterized as victim impact testimony, the €agrees. To the extent Selsor intends to argue
that the admission of her testimony as “victinpant testimony” was a violation of Oklahoma’s

victim impact laws, the claim is not reviewable in this federal habeas corpus proceeding. Habeas
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review is not available to correct stdaw evidentiary errors. Smallwood v. Gibsbf1 F.3d 1257,

1275 (10th Cir. 1999) (citing Estelle v. McGui02 U.S. 62, 67-68 (1991) (habeas review is

limited to violations of constitutional righl). Finally, in light of the Donnellgtandards, the Court

finds that the prosecutor’s use of Morris'stit@®ny in his second stage closing argument did not
“so infect the trial with unfairness as to mdke resulting conviction a denial of due process.”
Donnelly, 416 U.S. at 643. Selsor has not demonstriaaidthe OCCA's resolution of the issues
relating to Ina Morris’s testimony was an unreasonable application of Supreme Court law, or an
unreasonable determination of the facts in lighthef evidence presented at trial. 28 U.S.C. §
2254(d). Habeas relief is denied on this claim.

VIII.  Voir dire (Ground J)

In his next ground, Selsor attacks the constitutionality of the trial cooit'slire process
Specifically, he asserts that the trial couréd in denying Selsor’s request for individuailr dire
during jury selection. This claim was peesed to, and rejected by, the OCCA. Respondent
contends that the decision of the OCCA was aorestsle application of clearly established federal
law as determined by the Supreme Court.

In considering Selsor’s objection to th@al court’s refusal to grant individugbir dire of
prospective jurors, the OCCA stated:

Selsor specifically complains thatwas prejudiced by the denial of individweair

dire after four members of the panelirportedly educated by previous venire

persons on how to avoid jury service, were successful in being excused. Upon

learning what was occurring, the trial court admonished prospective jurors to
answer questions honestly, because based upon past experience jurors may have
answered questions untruthfully to avoid jury service. To Selsor, these facts

establish that “one cannot be confident that the jury was picked fairly.”

Selsor’'s argument is speculative. He has not established that the trial court abused
its discretion or that he was prejudiced. The jury was selected fairly. Selsor’'s
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attorneys extensively questioned the prospective jurors. Selsor was presumably
satisfied with the selection processchuse he did not renew his request for
individual voir dire or exercise all of his peremptory challenges at trial. This
proposition is denied.

Selsor 1l 2 P.2d at 348. In affirming the denial ofdeas relief on a nearly identical claim, the
Tenth Circuit Court of Appeals has determined that:

[A] defendant’s right to an impartigdry includes the right to an adequate
voir dire to identify unqualified jurors. Sédorgan v. lllinois 504 U.S. 719, 729,
112 S.Ct. 2222, 119 L.Ed.2d 492 (1992). Thenmeo absolute constitutional right
to individual voir dire incapital cases, Trujillo v. Sullivad15 F.2d 597, 606-07
(10th Cir. 1987); McCorquodale v. Balkcoit?1 F.2d 1493, 1496 (11th Cir. 1983)
(en banc), but the method of voir direshaomport with due process requirements,
Trujillo, 815 F.2d at 607. “An exercise of distion to deny sequestered voir dire
... may comport quite easily with dueopess under the specific circumstances,
whereas that same exercise of discratiay offend notions of fairness” in another
setting. Id.'There may be a case where en masse death-qualifying voir dire may be
SO egregious and may so taihe jury that the process denies the defendant his
constitutional right to an impartial jury.” I#Ve might be concerned, for example,
if a juror stated in front of other veri members that he was aware that the
defendant had been arrested in another state for some heinous_crime; Byrd v.
Armontrout 880 F.2d 1, 11 (8th Cir. 1989) (fimdj, however, that this questioning
was harmless error); or if a juror expressed his opinion on guilt or innocence,
formed because of pre-trial publicity, thereby tainting the entire venire, United
States v. Tegze315 F.2d 505, 508 (11th Cir. 1983) (same).

Wilson v. Sirmons536 F.3d 1064, 1098 (10th Cir. 200@& nstated en banc, 577 F.3d 1284 (10th

Cir. 2009).

In this case Selsor has failed to show thawiisdire was so “egregious” that it violated
his due process rights. Trujill@15 F.2d at 607. Nor has he shown any evidence of prejudice
resulting from thevoir dire process. Based upon a review of the proceedings, this Court finds the
voir direwas adequate to determine whether peosipe jurors were qualified to serve. 3éeore
v. Gibson 195 F.3d 1152, 1170 (10th Cir. 1999). Mog dire process implemented by the trial

court in this case did not deny Selsor his right to a fair and impartial jury, and the trial court’s
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exercise of its discretion to disallow individwalr diredid not render Selsor’s trial fundamentally
unfair. Morgan504 U.S. at 730 n.5. Accordingly, this@t concludes the OCCA'’s determination
was not contrary to or an unreasonable application of Supreme Court precedent. Selsor is not
entitled to habeas relief under 28 U.S.C. § 2254(d).
IX. Ineffective assistance of counsel (Ground K)

In his next claim for habeas corpus relief, Selsor contends that he received ineffective
assistance of both trial and appellate counselD&ee# 18 at 98-99. His entire argument consists
of the following three sentences:

Each of the claims addressed in this foin@s been considered and rejected on the

merits by Oklahoma’s Court of CriminAppeals. Should the Court find otherwise,

however, then any failure to raise thet®ms in the Oklahoma courts was due to

ineffective assistance of trial and/or appelleounsel, in violation of the Sixth and

Fourteenth Amendments. Given the substantive merit of each of the claims, any

such default by counsel was both profesdignereasonable, and prejudicial to the
Petitioner. See Strickland v. Washingtd66 U.S. 668, 688-89 (1984).

Id. To the extent Selsor is arguing that inetifecassistance of appellate counsel should serve as
cause to excuse a procedural default for failingaise other alleged meritorious issues on direct
appeal, his claim fails because t@CCA did not find that Selsbiad procedurally defaulted any
of his claims, Se®rder Denying Application for Post-Cowtion Relief in OCCA Case No. PC-
2000-87. Nor has this Court denied any ineffective assistance of counsel claims based on an
anticipatory procedural bar.

Selsor makes no argument to support his conclusory statement that any failure to raise
omitted issues was due to ineffective assistanegladr trial or appellate counsel. The Court notes
that Selsor raised ineffective assistance of counsel claims in both his direct appeal and post-

conviction proceedings in state court. HoweverJduk of specificity in briefing the issue in this
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habeas proceeding provides no basis for this Gowanalyze whether the state courts reasonably
applied Supreme Court law in resolving thairis. He has failed to frame and develop his
ineffective assistance claims sufficiently to invakis Court’'s habeagview. The Court will not
speculate as to the specific instances of ingffe@assistance which Selsor is referencing, and will
not craft his legal theories for him. His genenadleveloped claim of ineffective assistance of both
trial and appellate counsel is insufficient to convince this Court that a constitutional violation
occurred. Accordingly, habeas relief shall be denied on Ground K.

X. Claims listed in petition (Dkt. # 17), but not addressed in brief (Dkt. # 18)

As summarized near the beginning of thisl€r Selsor listed eighteen (18) grounds for
habeas corpus relief in the petition filed on May 20, 2002 (Dkt. # 17). He then filed a separate brief
in support of his petition, idenyiing and briefing ten (10) grounds (Dkt. # 18). Some of the
grounds listed in Selsor’s petition were combined into the arguments set forth in his supporting
brief. However, portions of the original eightegrounds are not mentioned at all in the supporting
brief. Selsor acknowledges in hiphg (Dkt. # 32) that he did not ief each of the issues raised in
the petition, but asserts they are valid claintgiieng a decision from this Court. A review of
Selsor’s state court proceedings reveals that #fleo€laims omitted from the brief were raised on
direct appeal or in Selsor’s application for posnviction relief. Accordingly, the Court will rely,

where necessary, on the arguments made by Selsor in state court proceedings.
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A. Great risk of death aggravator wasnot supported by the evidence and is
unconstitutionally vague and overbroad (Ground 1€f)

In Proposition X of his directgoeal brief, Selsor questioned the sufficiency of the evidence
presented at trial to support the “knowingly created a great risk of death to more than one person”
aggravating circumstance. He also arguedtthatggravating circumstance is unconstitutionally
vague because it does not properly narrow thegsggntencing decision. The OCCA rejected both
arguments and denied relief, as follows:

This aggravating circumstance has bleeimd constitutional as defined and applied,
and Selsor offers no new arguments for reconsidering that conclusion. Selsor
continues by arguing that even if constitutionally valid, the evidence was
insufficient to prove beyond a reasonable ddipplicability of this aggravating
circumstance to his case.

This Court views the evidence supporting an aggravating circumstance in a light
most favorable to the State to determinethier any rational trier of fact could have
found the facts necessary to support it beyond a reasonable doubt. This Court
reviews the record to determine if afeledant created a great risk of death to
another in close proximity, in time and inteto the murder. Under these standards,
the evidence here was sufficient.

Selsor and Dodson agreed before entethiegstore to leave “no witnesses.” Store
employees Chandler and Morris were the only people present at the time of the
robbery. Upon completing the robbery, Selsuot and killed Chandler, and Dodson
repeatedly shot Morris. Morris was undoubteallyisk of death in terms of time,
intent and location to Chandler’'s murder.

Selsor 1] 2 P.3d at 353 (footnotes containing citations omitted).
In reviewing a claim of insufficient evidendéjs Court must first ask “whether, viewing

the evidence in a light most favorable to that&tthere was sufficient evidence for any rational

fact finder to find this aggravating factbeyond a reasonable doubt.” Romano v. Gip2a@8 F.

19 The grounds in this portion of the Order refer to the numbered grounds set forth in Selsor’s
petition (Dkt. # 17).
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3d 1145, 1154 (10th Cir. 20Q2)aFevers v. Gibsqri82 F. 3d 705, 723 (10th Cir. 1999) (applying

Jackson v. Virginigd43 U.S. 307, 319 (1979)). In applying the Jaclstandard, the Court looks

to Oklahoma law to determine the “substantive eldsief the “great rislof death to more than

one person” aggravator. The OCCA has consistemigypreted the “great risk of death to more

than one person” aggravating circumstance inwags. The state court has held that more than
one person need not be killed, only that the defendant knowingly creates a great risk of death to

more than one person. Accofdice v. Ward 196 F.3d 1151 (10th Cir. 1999) (holding that

evidence supported the jury’s finding of the greatoistteath to more than one person aggravator,
where the petitioner murdered one victim and dedigidife threatening blosito a second victim).
In addition, the OCCA has held the fact thadre than one person is killed will satisfy this

aggravator._Slaughter v. Sta850 P.2d 839, 858 n.10 (Okla. Crim. App. 1997) (citing Hain v.

State 919 P.2d 1130, 1147 (Okla.Crim.App. 1996); Cargle v. Sta0® P.2d 806, 832

(Okla.Crim.App. 1995); Hooker v. Sta@87 P.2d 1351, 1364 (Okla.Crim.App. 1994); Stafford

v. State 853 P.2d 223, 225 (Okl.Cr.1993); Sellers v. $t809 P.2d 676, 691 (Okla.Crim.App.

1991)).

In the present matter, Selsor shot and killed one victim, and another victim in the store was
shot and wounded by co-defendant Dodson. $atis are more than sufficient to support the
jury’s finding of the aggravating circumstancégtfeat risk of death.The OCCA found sufficient
evidence to support the jury’s decision, andé@sision was not an unreastt@application of the
Jacksorstandard. Habeas relief is denied on this issue.

Further, the Tenth Circuit has explicitly heétét Oklahoma’s aggravating circumstance of

“great risk of death to more than one pe&rsis not unconstitutioriy vague or overbroad.
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Brecheen v. Reynoldg1 F.3d 1343, 1360-61 (10th Cir. 1994); a®Ross v. Ward165 F.3d

793, 800 (10th Cir. 1999). In_Brecheetne Tenth Circuit found the construction of the
circumstance provided consistent guidance to thega as to limit its discretion, because the
circumstance “cannot reasonably be said to appdy¢oy defendant convicted of murder.” &d.

1360; seealso Arave v. Creech507 U.S. 463 (1993) (holding that to satisfy the Eighth and

Fourteenth Amendments, a capital sentencing scheme must genuinely narrow the class of persons
eligible for the death penalty). Concerning clashgagueness, the Supreme Court has stated that

its review is “quite deferential” as “the propgegree of definition’ of eligibility and selection of

facts often ‘is not susceptédof mathematical precision.” Tuilaepa v. Californg2 U.S. 967

(1994) (citations omitted). The Supreme Courtifertnoted that “a factor is not unconstitutional
if it has some ‘common sense core of meaning that criminal juries should be capable of

understanding.”” Id(quoting_ Jurek v. Texad28 U.S. 262, 279 (1976) (White, J., concurring)). In

Brecheenthe Tenth Circuit stated thtte language of the “great risk death” aggravator has a
“common sense core of meaning“athjuries can understand. Brechedd F.3d at 1361.
Consequently, the Tenth Circuit found the statutanguage of the circumstance to be clear and
objective, and held that the “greek of death to more than operson” aggravating circumstance
is not unconstitutionally vague. _I@his Court, accordingly, holds the “great risk to more than one
person” aggravator, as used by the Oklahoma courts, is not unconstitutional for vagueness or
because of overbroad application.

The OCCA's resolution of Selsor’s challengestte “great risk of death” aggravator was
not an unreasonable application of clearly ld&hed Supreme Court law or an unreasonable

determination of the facts in light of the evidence presented. 29 U.S.C. § 2254(d)(1)(2).
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B. Continuing threat aggravator was not supported by the evidence (Ground 11)

In this ground Selsor argues that he was denied due process of law, a fair jury trial and a
reliable capital sentencing determination baeathe prosecution presented inadmissible and
prejudicial evidence to support the continuing threat aggravating circumstance, including
uncorroborated confessions as to other robheaiesevidence relating to the stabbing of Neomah
Wilsor® by Richard Dodson. The jury did not fittle existence of the “continuing threat”
aggravator. However, in his direct appeal bridé&eurges that the improper evidence affected the
jury’s finding that the aggravation outweighed the mitigation. The OCCA found:

In Proposition Xl, Selsor argues that the use of inadmissible and prejudicial
evidence to support the “continuing threat” aggravating circumstance improperly
contributed to his death verdict evéough the jury did not find this aggravating
circumstance to exist. Selsor’'s argument fails. Assuming, as Selsor argues, that his
confession to the two uncorroborated robberies was inadmissible and that the
evidence concerning the Wilson robbery was cumulative and unnecessarily
prejudicial, it did not contribute to his death verdict.

Selsor’s jury found two aggravating circatance: i, that Selsor knowingly created

a great risk of death to more than onespa; and ii, that the murder was committed
for the purpose of avoiding or preventing\afial arrest. The record establishes that
both of these aggravating circumstances ywesgen by the facts of this murder and
robbery and not any of the evidence complained of by Selsor. Accordingly, we
conclude beyond a reasonable doubt thajuiyes death verdict was not affected

by the admission of the evidence supporting the continuing threat aggravating
circumstance.

Selsor Il 2 P.3d at 353 (footnotes omitted). Selsor’s claim that the “uncorroborated” testimony

affected the jury’s findings in the second stage is based on conjecture.

20 During second stage proceedings, the State called Neomah Wilson to testify about a robbery
at a different U-TOTE-M store. Ms. Wilson té®ed that she was working at the store on
September 6, 1975, when two men entered tive sind robbed her at knifepoint. She was
stabbed during the incident. Tr. Trans. \Wlat 1004-1010. Police officer Evans testified
during the second stage that Selsor admitted participation in the robbery in which Wilson
was stabbed by Dodson. Tr. Trans. Vol. IV at 940.
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Selsor has not demonstrated that the OG@Acision was an unreasonable application of
federal law as established by the Supreme Court, or that it was based on an unreasonable
determination of the facts. Habeas relief shall be denied on this ground.

C. Ineffective assistance of prior habeas corpus counsel (Ground 13)

Selsor next complains he was denied his constitutional right to the effective assistance of
counsel because counsel appointed to represannhiis first federal habeas proceedings failed
to advise him of the risks in tlevent he was granted a new trigthis claim must fail, as there is
no constitutional right to counsel in a federal habeas corpus proceeding. The Sixth Amendment
right to counsel does not apply to civil proceedisgsh as habeas corpus in which a petitioner is

collaterally attacking his conviction. Chaney v. McCaqtter=.3d 545 (10th Cir. 1993) (citing

Coleman 501 U.S. at 752-53). Where there is no constitutional right to counsel there can be no

deprivation of effective assistance. Wainwright v. Tod%b U.S. 586 (1982). “In the absence of

a constitutional violation, the petitioner bears theindlederal habeas for all attorney errors made
in the course of the representation . ... .” Colend®i U.S. at 754. Relief is denied on Selsor’s
ineffective assistance of habeas counsel claim.

D. Evidentiary ruling regarding testimony of withess Bervin Knott (Ground 14)

Selsor next claims he was dedhis fundamental right to pesst a defense because the trial
court sustained the State’s objeatto questioning of Bervin Knott about the veracity and character
for truthfulness of witness Richard Dodson. This claim was raised as Proposition Il in his
application for post-conviction relief. The OCCA denied relief.

During second stage proceedings, Bervin Krao8tate of Oklahoma prison employee, was

called by the defense to testify about Selsor’s character and good behavior in priJonT &aes.
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Vol. Vat 1108-118. After eliciting answers to seal@uestions about Selsor, defense counsel then
asked, “Can you tell me a little bit about Mr. Richard Dodson?’atdl115. The prosecutor
objected and the Court sustained the objectemabse questions about Dodson were not relevant
to mitigation evidence for Selsor. lat 1115-116.

To the extent Selsor contends that the juiddje made an erroneous evidentiary ruling, he

is not entitled to federal habeas corpus relief. Belle v. McGuire502 U.S. 62 (1991) (federal

habeas court can review only for federal constitutional, statutory, ¢ty &ears). As a general
rule, “[flederal habeas review is not availabletorect state law evidentiary errors.” Smallwood
V. Gibson 191 F.3d 1257, 1275 (10th Cir. 1999¢lsor has not demonstrated that his constitutional
rights were violated when the trial judge ikhat testimony concerning Dodson’s character was
not relevant to Selsor’s mitigation case. Habeas relief shall be denied on this issue.

E. Cruel and unusual punishment (Ground 15)

Selsor asserts in this ground that to exebim now, for a crime committed in 1975, would
be cruel and unusual punishment in violatiothef Eighth Amendment. This claim was raised as
Proposition IV in his state application for post-comiic relief, together with an assertion that his
appellate counsel was ineffective for failingréase the claim on direct appeal. The OCCA only
discussed the ineffective assistance of counsel claim, denying relief.

In his application for post-comation relief, Selsor relies danguage from Lackey v. Texas

514 U.S. 1045 (1995) (Stevens, J., respectingatiehcertiorari), and Elledge v. Florida25 U.S.

944 (1998)(Breyer, J., dissenting from denial of ceatip, to argue that the delay in his execution
constitutes cruel and unusual punishment. Although both cases contain language acknowledging

the seriousness of lengthy delays before execuitnsarried out, neither specifically finds that
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an unusually long delay constitutes cruel and unusual punishmeitisSEester v. Florida537

U.S. 990 (2002) (Breyer, J., dissenting frdemial of certiorari); Smith v. Arizona28 S.Ct. 2007

(1997) (Breyer, J., dissenting from denial of certiorari). Further, it is important to note that Selsor
has not been on death row awaiting executierethitire period of his incarceration. Although he
was originally sentenced to death by his first jury, the OCCA modified the sentence to life
imprisonment in 1977. He did nogceive his current death sentence from the second jury until
1998. This Court agrees that the issue of whethercruel and unusual toold an individual for
decades on death row raises a serious constitutjareation. However, the Court is not convinced
that Selsor has spent an unconstitutionally longpdeof time on death row, and absent Supreme
Court law supporting Selsor’s claim, this Court shall deny habeas relief on Ground 15.

F. Ineffective assistance of appellate couakfor failing to contend charge should
have been reduced to murder in the second degree (part of Ground 18)

In Proposition Il of his application for post-conviction relief, Selsor argued that his
appellate counsel was constitutionally ineffective because she failed to raise the issue that the
conviction must be reduced to murder in the second degree. The OCCA denied relief, applying the

three-prong test enunciated_ in Walker v. Sta83 P.2d 327 (Okla. Crim. App. 1997). That legal

test deviates from the controlling federal standard. GZegle v. Mullin 317 F.3d 1196, 1202-05

(10th Cir. 2003). As a result, the OCCA'’s analysis of Selsor’s claim of ineffective assistance of

appellate counsel is not entitled to defersan federal habeas corpus reviewatd.205; Malicoat

v. Mullin, 426 F.3d 1241, 1248 (10th Cir. 2005). Therefore, this Court will conddenavo
review of Selsor’s claim that his appellatauosel was constitutionally ineffective for failing to

argue that his conviction must be reduced to second degree murder.
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In evaluating a claim of ineffective assistan¢@ppellate counsel, this Court applies the
Stricklandtwo-pronged standard used for claimsradffective assistance of trial couns&8ee

United States v. Cogl5 F.3d 388, 392 (10th Cir. 1995). To establish ineffective assistance of

counsel a petitioner must show that his coungaiformance was deficient and that the deficient

performance was prejudicial. _Stricklartb6 U.S. at 687; Osborn v. Shilling®&97 F.2d 1324,

1328 (10th Cir. 1993). A petitioner can establisHitts¢ prong by showing that counsel performed
below the level expected from a reasonably cetept attorney in criminal cases. Strickla#66

U.S. at 687-88. There is a “strong presumptiat ttounsel’s conduct falls within the range of
reasonable professional assistance.at®88. In making this detaination, a court must “judge

... [a] counsel’s challenged conduct on the facth®fparticular case, viewed as of the time of
counsel’'s conduct.” Idat 690. Moreover, review of counsel's performance must be highly
deferential. “[I]t is all tooeasy for a court, examining counsel’'s defense after it has proved
unsuccessful, to conclude that a particularaaa@mission of counsel was unreasonable.”atd.

689. To establish the second prong, a defendast show that this deficient performance
prejudiced the defense, to the extent that “there is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have been different. A reasonable
probability is a probability sufficient to undermine confidence in the outcomedt 6@4; sealso

Sallahdin v. Gibsor?75 F.3d 1211, 1235 (10th Cir. 2002); Boyd v. Wait9 F.3d 904, 914 (10th

Cir. 1999).
When a habeas petitioner alleges that hisligipeounsel rendered ineffective assistance
by failing to raise an issue on direct appeal, therCfirst examines the merits of the omitted issue.

Hawkins v. Hanniganl85 F.3d 1146, 1152 (10th Cir. 1999). ¥ thmitted issue is meritless, then
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counsel’s failure to raise it does not amourddostitutionally ineffective assistance. ; lgeealso

Parker v. Champigri48 F.3d 1219, 1221 (10th Cir. 1998) (citing Cotlk F.3d at 392-93). If the

issue has merit, the Court then must determirethdr counsel’s failure to raise the claim on direct
appeal was deficient and prejudicial. Hawkih85 F.3d at 1152; se¢soCook 45 F.3d at 394.

More particularly, “the relevant questions are whether appellate counsel was ‘objectively
unreasonable’ in failing to raise these . . . claims on direct appeal and, if so, whether there is a
‘reasonable probability that, but for his counsel’'s unreasonable failure’ to raise these claims,

[Petitioner] ‘would have prevailed on his appeal.” Neill v. Gibs®r8 F.3d 1044, 1057 (10th Cir.

2001).

In Proposition 11l of his application for post-conviction relief, Selsor argued that the
instructions presented to the jury were actuakyructions for second degree murder because they
were not required to find the element that thurder was committed while in the commission of
an armed robbery. Thus, his appge counsel was ineffective rfdailing to challenge the first
degree murder conviction on the grounds thditattd have been changed by the OCCA to second
degree murder. According to Selsor, he should baee charged with a violation of the following
1973 Oklahoma statute:

701.2 Murder in the second degree -- Homicide is murder in the second degree in
the following cases:

1. When perpetrated without authority of law, and with a premeditated design to
effect the death of a person, or of any other human being, but by an act not
enumerated in the preceding section [first degree murder section];

2. When perpetrated by an act imminently dangerous to others and evincing a
depraved mind, regardless of human Eféhough without any premeditated design

to effect the death of any particular individual; or

3. When perpetrated without any desigefi@ct the death by a person engaged in
the commission of any felony other than the felonious acts set out in Section 1 of
this act.
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SeeApplication for Post-Conviction Relief in@CA Case No. PC-2000-87 at 22. The Court notes
that Selsor does not argue that his appellate ebwas ineffective for failing to raise a claim that

his trial counsel was ineffective. He states thatappellate counsehsuld have recognized that

the conviction and sentence wan®ng and requested a modificatiardirect appeal proceedings.

This assertion lacks merit. First, the Court isgurtvinced that any evidence was introduced at trial

to support a second degree murder conviction. In Oklahoma, instructions on lesser forms of
homicide should be administered only if theee supported by the evidence. Shrum v. S&te

P.2d 1032, 1036. (Okla. Crim App. 1999). More importantly, even if appellate counsel had raised
the claim on direct appeal, Selsor has failed to demonstrate that there is a reasonable probability
that the OCCA would have mduid his conviction and sentence, reducing his first degree murder
conviction to second degree murder. The OCCA determined that the jury instructions for first
degree murder were adequate under OklahomaSaisor has not met his burden of proof under
Stricklandto demonstrate that appellate counsel’s representation was deficient, or that such alleged
deficiency was prejudicial. Selsor is not entitled to relief on this claim.

CONCLUSION

After careful review of the record in this eashe Court concludes that Michael Selsor has
not established that he is in custody in violatbthe Constitution or laws or treaties of the United
States. His petition for writ of habeas corpus shall be denied.

ACCORDINGLY IT IS HEREBY ORDERED THAT

1. Randall G. Workman is substituted for Mike Mullin as the party Respondent and

the Court Clerk is directed to note such substitution on the record.

2. Selsor’s petition for habeas relief (Dkt. # 17)énied
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3. A separate judgment shall be entered in this matter.

DATED this 29th day of September, 2009.

‘ O
_C_,ﬁwu ;4 C*M?

CLAIRE V. t?]ii('ifxm.(*stlt-i[-‘ JUDGE
UNITED STATES DISTRICT COURT
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