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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
WILLIAM S. FLETCHER, et al,
Plaintiffs,
Case No. 02-CV-427-GKF-FHM

V.

THE UNITED STATES OF AMERICAEet al,

N N N N N N N N N

Defendants.

AMENDED OPINION AND ORDER'

This matter comes before the court on Mhation to Dismiss plaintiffs’ Third Amended
Complaint, filed by defendants the United StatésAmerica, the Department of the Interior,
Kenneth Salazar in his official capty as Secretary of the Interjdhe Bureau of Indian Affairs,
and Larry EchoHawk in his official capacity assistant Secretary of theterior—Indian Affairs
(collectively, the “Federal Defendants”). For the reasons set forth below, the Motion to Dismiss

[Dkt. #1126] is granted.

I. Procedural History
Plaintiffs filed this case on May 31, 2002. Thesmplaint asserted fowauses of action:
(1) a claim that the Federal Defendants violated their right to political association and
participation in the Osage government; (2) arclénat the Federal Defdants breached their
trust responsibilities by (a) eliminating the pldiisti right to participate or vote in Osage tribal

elections, and (b) allowingineral royalties to be alienated persons and emigs not of Osage

! This Opinion and Order is issuadnc pro tundo correct a citation of case aathy contained in footnote 2 of
this Court’s Order dated March 31, 2012 [Doc. #1162]. The corrected citation is intéo8thelow.

Dockets.Justia.com


http://dockets.justia.com/docket/oklahoma/okndce/4:2002cv00427/3673/
http://docs.justia.com/cases/federal/district-courts/oklahoma/okndce/4:2002cv00427/3673/1164/
http://dockets.justia.com/

blood; (3) a Fifth Amendment takings claimnda (4) a claim that the federal regulations
regarding the Osage Tribe violated their tigh participate in their government and the
defendants’ trust responsibilities.

The Federal Defendants moved to dismiss the complaint for failure to join the principal
governing body of the Osage Tribéhe Osage Tribal Council, as a necessary and indispensable
party. The Court granted the motion and dssad the complaint. Plaintiffs appealed, but
during the appeal, Congress passed the Reaffomaf Certain Rights of the Osage Tribe,
Public Law 108-431, 118 Stat. 2609. That statutentaims the system for assigning mineral
interests but granted the Osage Tribe the rightietermine membership for other purposes.
Accordingly, the plaintiffs obtained their first rezgt—that they obtain the right to participate in
the affairs of the Osage Nation as members. Tdmh Circuit held that the district court had
jurisdiction over plaintiffs’ breach of trust and tags claims for violation of a statutory duty to
pay royalties only to tribal menabs, as plaintiffs did not seéinoney damages” under 5 U.S.C.
§702. The panel vacated the dismissal and meleth to determine whether the Osage Tribal
Council was a necessary and indisgaie party with regard todhbreach of trust and takings
claims.

On remand, the plaintiffs filed a First Aamded Complaint. Federal Defendants moved
to dismiss on the following grounds: (a) failurgdm other indispensablparties, including the
Osage Nation and non-Osage owners of headfigiislack of jurisdiction for failure to comply
with the final agency action prerequisites tdiial review under thé&dministrative Procedure

Act, 5 U.S.C. § 701; and (c) faili to challenge an actionatdieal agency ation within the

2 At the time, the tribe was known te Osage Tribe. Since then, it adopted a new Constitution and is now known
as the Osage Nation.

3 A headright is statutorily defined as “any right of anyspe to share in any royaltiegnts, sales, or bonuses

arising from the Osage mineral estate.” Pub. L. No. 98-605, § 11(2), 98 Stat. 3163 (the “1988h&ttS))'s

Estate v. Okla. Tax Comm'B44 P.2d 495, 497 (@a. 1975) (“headrights are intets in unaccrued royalties arising
from mineral interests.”).



applicable statute of limitationsThe Court granted the motion part and denied it in part,
holding that: (a) the Osage Nation was aatquired party under Ru19(a); (b) non-Osage
headright owners were required parties because plaintiffs soughtntmdte their headright
interests in royalty income; and (c) it was impible to discern from the face of the First
Amended Complaint the specific agency actions andamtions the plaintiffs were challenging.
The Court directed plaintiffs to file a Second Amended Complaint adding all non-Osage
headright owners as defendants and identifyinty wpecificity the challenged agency actions
and/or inactions.

Plaintiffs filed their Second Amended Complaint, which joined approximately 1,700
additional defendantso the lawsuit. However, becaupkintiffs again failed to specify the
agency actions being challenged, the Coureated plaintiffs to file yet another amended
complaint. [Dkt. #213 & #231 at pp. 16, 27, 48Plaintiffs filed their Third Amended
Complaint on May 6, 2010. [Dkt. #985]. Plaintiffs also filed a Motion to Certify a plaintiffs’
class, and a group of defendants filed a MotioGedtify Class of Defendants on Limited Issues
and for Appointment of Class Counsel.

Many of the non-Osage headright owner defetgldiled motions to dismiss. In an
Opinion and Order filed March 31, 2011 [Dkt. #1128 Court granted the Motion to Dismiss
filed by defendant Ben T. Benedum for failuretioé Third Amended Complaint to state a claim
upon which relief can be granted. The Court concluded that Congress has always permitted non-
Indian ownership of headrightand therefore plaintiffs are mistaken as a matter of law when
they contend that a non-Indian cannot hold legatauitable title. In a subsequent order, the

Court dismissed the remaining 1,700 non-Osage riggadowners for failoe to state a claim

* The 1,700 defendant non-Osage headright owners inctiedhes, universities, cliées, and foundations, as
well as individuals.



upon which relief can be granted. [Dkt. #1143h addition, the Court held they were not

required parties pursuant to Rule 19.

II. Historical Background

In 1872, Congress established a reservati@appfoximately one and a half million acres
for the Osage Tribe of Indians morth central Indian Territory.SeeAct of June 5, 1872, ch.
310, 17 Stat. 228 (An Act to Confirm to the Gread &rttle Osage Indiana Reservation in the
Indian Territory). The first oil and gas leasf the reservation was made in 1896, followed by
substantial discoveries ofland gas in 1904 and 1905. OGEN'S HANDBOOK OF FEDERAL
INDIAN LAW 8 4.07[1][d][ii], p. 311 (2005 @.). “The Osage Nation quickly accumulated a large
tribal trust fund in the Treasury from oil and deases, sales of townsite lots, permit taxes, and
sale of an earlier tribateservation in Kansas.”Id. (citing McCurdy v. U.S.246 U.S. 263
(1918)). Tribal wealth made the Osages targétvarious forms dfraud and overreachingdd.

In 1906, Congress passed the @satlotment Act in an attempt to individualize much of
the Osage tribal property and to provgteme protection for tribal memberSeeAct of June 28,
1906, ch. 3572, 34 Stat. 539 (An Act for the Diwisiof the Lands and Funds of the Osage
Indians in Oklahoma Territory and for Other Rasps) (the “1906 Act”). The 1906 Act directed
the preparation of a tribal membership roll casgd of persons whose names were on the roll
maintained by the United States Indian agent at the Osage Agency, as it existed on January 1,
1906, and their children born by July 1, 19&eel906 Act, § 1. The mineral estate underlying
the Osage lands was “reservedtie Osage tribe.” 1906 Act, 8 3 he royalties received from
the mineral estate, less certamounts retained for tribal moses, is paiger capita on a

guarterly basis to the 2,229 pens on the tribal roll, theheirs, devisees, and assigrgeel906



Act, 8 4. Most persons of Osage Indian angestvn no headrights, and thus receive no royalty
income. OHEN, p. 313. Some persons own more than loe&dright, or own fractional shares

of headrights, and some headrights are owned by non-Osddes.The trust period was
originally set at twentfive years, but has been extendssleral times. In 1978, Congress
extended the tribal trust “in perpetuity” and severly limited succession to headrights by non-

Indians. SeePub. L. No. 95-496, 88 2(a), 5(c), and 7, 92 Stat. 1660 (1978).

[11. The Third Amended Complaint

Plaintiffs allege the Federal Defendantsdnéreached their trusbligations “by failing
to distribute Osage mineral royaltiesly to persons who are Osage Indians by blood, and those
who may by statute be allowed to receive ribstions of trust proprty.” Third Amended
Complaint, I 3 (emphasis in original). Pldiisti‘make no claim against the Osage Nation or the
Osage Mineral Estate itself; ngg there any dispute regarding the amounts which the Osage
Nation has obtained from the Osdgeeral Estate. Instead, the Plaintiffs’ claims relate to the
Federal Defendants’E8TION4 ROYALTY PAYMENTS made during the pendency of this litigation,
and those to be made in the futur@hird Amended Caplaint, T 30.

The Third Amended Complaint asserts threesea of action. In their First Claim for
Relief — Breach of the Federal Trust Responsibiitplaintiffs allege the Federal Defendants
have breached their trust obligations by improperly distributing trust assets to persons who are
not Osage Indians or their lawfiakirs, and by failing taccount to plaintiffs for all funds held in
trust, including all royalty distributions. lilmeir Second Claim for Relief — entitled Failure to
Account and Deprivation of Property — plaintifilege that, because the Federal Defendants

have allowed royalty payments to be distrdzlito non-Osage persons, and because the Federal



Defendants have failed to account for and audit #aions, the plaintiffs have been deprived of
property in violation of the Fifth Amendment. In their Third Claim for Relief — entitled
Administrative Action Not in Accordance with aand Violative or in Contravention of the
Plaintiffs’ Rights — plaintiffs allegeupon information and beliethat the Federal Defendants
have taken administrative amtis, or have failed to take amt, in ways that are not in
accordance with law, including: (a) approving “fgnsettlement agreements” in the course of
contested probates contrary to the explicit directives in Osage Indian wills, which has resulted in
the alienation of Section 4 rayainterests in favoof non-Indians and the diminishment of the
Osage mineral estate; (b) facilitating and enagung the “legal” adoption of adult non-Indians
by Osage Indians as a means of ostenstogplying with the 1978 Act and its explicit
prohibitions against alienation to non-Indiarig) permitting the sale of Section 4 Royalty
Interests by non-Indians in derogatiof the right of repurchase specifically reserved to Osage
remaindermen of the original allottees by 188 Act; (d) making quartlgr Section 4 royalty
payments in violation of the law; and (e) r&hg “to provide the accoting and audits required

by law.” Third Amended Complaint,  65.

Each of plaintiffs’ three claims for reliefontain two central elements: First, that the
Federal Defendants have improperly paid rogaltto non-Osage perss and entities, and
second, that the Federal Defendants havedfailgprovide a required accounting and audits.

Plaintiffs seek the following relief: (1) an order compelling the Federal Defendants to
provide an accounting and auditthe Section 4 Royalty Payments distributed from the Osage
Mineral Estate “showing the amunts actually paid to eagberson and the basis for each
payment;” (2) an order requiring that the aotting and audit “determine whether Section 4

Royalty Payments distributed from the Osage MihEstate have beenstlibuted only to Osage



Indians (and their heirs);” (3) eformation of the Plaintiffsral class members’ entitlement to
Section 4 royalty payments; and (4) an ordengelling the Federal Defendants to prospectively

distribute the Section 4 royalty paymeatdy to Osage Indians and their heitd. at pp. 85-86.

V. TheMotion to Dismiss

The Federal Defendants se&missal on the following grounds:

First, they contend the pga of the Third Amended @aplaint based upon plaintiffs’
“overarching legal argument” that a non-Osage cahotat legal or equitabltitle to a headright
should be dismissed for (a) failure to stateaanclupon which relief cabe granted pursuant to
Rule 12(b)(6); (b) lack of subject matter juridgeha pursuant to Rule 12(b)(1); and (c) failure to
obey an order for more definiggatement pursuant to Rule 12(e).

Second, the Federal Defendants conterat the portions of the Third Amended
Complaint claiming the right to an accountirtgoald be dismissed because (a) there is no trust
relationship between the Federal Defendants tagatiright owners; and (b) the statutes upon

which plaintiffs rely do not afford thelaintiffs a right toan accounting.

V. TheAllegations of Improper Distributionsto Non-Osage Headright Owners

A complaint must contain “enough facts to statelaim to relief that is plausible on its
face.” Bell Atlantic Corp. v. TwombJ\650 U.S. 544, 570 (2007). Tp&ausibility requirement
does “not impose a probability requirement atgleading stage; it simply calls for enough fact
to raise a reasonable expectation that discowdryeveal evidence of illegal [conduct].Td. at
556. “[A] plaintiff's obligation toprovide the ‘grounds’ of his ‘emie[ment] to rdief’ requires

more than labels and conclusions, and a formué&itation of the elementsf a cause of action



will not do.” Id. at 555 (citations omitted). The court must determine “whether the complaint
sufficiently alleges facts supporting all the eletsenecessary to establish an entitlement to
relief under the legal theory proposetdne v. Simom95 F.3d 1182, 1186 (10th Cir. 2007).

In an Opinion and Order dated March 31, 2011 (Dkt. #1122) and an Order dated May 16,
2011 (Dkt. #1143), this court rejected plaintiffeiverarching legal argument” that the Osage
Allotment Act (as amended) does not permit a non-Osage person or entity the right to receive
guarterly income payments from the Osage minestdte. Plaintiffs have failed to plead any
specific facts supporting their afjation that any specdiheadright was traferred illegally.
The claims as alleged are merely speculatiidne plaintiffs’ allegations against the Federal
Defendants for improper distribution to non-Osalgeadright owners,oatained in each of
plaintiffs’ claims for relief, musbe dismissed without prejudider failure to sate a claim upon
which relief can be granted.

In the alternative, the portions of apitiff's Third Claim for Relief alleging
administrative action not in accordance with lavconnection with permitting royalty payments
to non-Indians must be dismisseRlaintiffs who rely on the APAor jurisdiction must “satisfy
the ‘statutory standing’ guirements of the APA."Colorado Farm Bureau v. U.S. Forest Serv
220 F.3d 1171, 1173 (10th Cir. 2000). The plaintiffave the burden of identifying specific
federal conduct and explaining how it is ‘finalesgy action,” which is defined as an “agency
rule, order, license, sanction, efli or the equivalent or deniéthereof, or failure to act.ld.
(citing 5 U.S.C. 8§ 551(13)). “[W]here an agency is under an unequivocal statutory duty to act,
failure so to act constitutes, ieffect, an affirmative act thatiggers ‘final agency action’
review.” Cobell v. Norton240 F.3d 1081, 1095 (D.C. Cir. 200Blaintiffs may demonstrate a

failure to act if they can shotthat an agency failed to takediscreteagency action that it is



required to takeé Otoe-Missouria Tribe of Oklahoma v. Kempthqrbd2 U.S. 55, 64 (2004)
(emphasis in original).

But for the claim that the Federal Defentfahave failed to provide the accounting and
audits required by law, discussed below, thenpléé have failed to sufficiently specify any
challenged agency actions or inactions, dedpaéng been given repeated opportunities to do
so. Plaintiffs’ allegations of agency actiomglanactions, made “[u]pon information and belief.”
are general, spectilge, and unspecifie. As such, the allegatiorfail to provide a sufficient
focus for judicial review. Insofar as the Coartlered a more definite statement on two previous
occasions and plaintiffs have failed to do stisiently, the plaintiffs’ Third Claim for Relief
(but for the claim that the Heral Defendants have failed pyovide accounting and audits

required by law) is stricken pursuant to Rule 12(e).

VI. TheAccounting Claims
A. Trust Relationship
The Federal Defendants argpéaintiffs have not stated a claim for an accounting
because there is no trust redaship between headright owners and the Federal Defendants.
This Court rejects the Government’s argument for the following reasons:
First, the 1906 Act clearly establishes wastrrelationship between the United States and
members of the Osage tribe:

“the royalty received from oil, gas, &b and other mineral leases upon the lands .
.. Shall be placed in the Treasury of thatklh States to the credit of the members

® For instance, plaintiffs allege, upon information and hetiet the Federal Defendants have “[a]pproved certain

‘family settlement agreements’ in the course of contestelolgpes contrary to the explicit directives in Osage Indian
wills, which has resulted in the alienation of Section 4 royiatgrests in favor of non-Indians and the diminishment

of the Osage mineral estate.” Plaintiffs have not alleged any specific circumstance in which such conduct allegedly
took place. Moreover, Section 5 of th@78 Act requires public tice of hearings as to¢hvalidity of the will of

any Osage Indian and a method of app&d#le plaintiffs’ “catch-all collateradttack” on such decisions is not the

proper mechanism by which toallenge such unspecified actions.
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of the Osage tribe of Indians as othemnays of said tribe are to be deposited

under the provisions of this Act, andettsame shall be distributed to the

individual members of said Osage tfilsecording to the roll provided for herein,

in the manner and at the same time fi@tments are made of interest on other

moneys held in trust for the Osages by the United States.”

Act of June 28, 1906, ch. 3572, 34 Stat. 539, 8g&econd). Congress expressly accepted a
trust relationship with headrigltowners because headright payments are to be made “in the
manner and at the same time that payments are ofiagkerest on other aneys held in trust for

the Osages by the United States.”

Second, the Tenth Circuit recognized long aga ¢éhtrust relationspiexists between the
United States Government and members of the Osage Trib€hduteau v. Comm’r of Int.
Revenue38 F.2d 976, 978 (10th Cir. 1930), the Couates: “The minedareserves under the
[Osage] lands are held in trust by the United States for theamithets membersand are being
developed under its control andrefition as an instrumentality for the best interests and
advancement of the members of the tribdoware still recognized as dependents on
Governmental care.” (emphasis added).

Third, the United States Court of Federahi@is has recognized that the 1906 Act creates
a trust fund for the Tribe and “obliges the Unit8thtes to hold minerabyalties intrust for

‘members of the Osage tribe.'Dsage Nation v. U.S57 Fed. Cl. 392, 395 (2003p$age )’,

citing 88 4(1) and 4(2) of the 1906 Act.

® The “members of the Osage tribe” mefeced in the 1906 Act are the members listed on the tribal roll mandated by
the Act. Today, headright owners have succeeded intérests of the original “members of said Osage tribe”
referenced in the 1906 Act.

"It should be noted that the trust relationship between the federal government and Osade beauig differs

from the trust relationship between the federal government and the Osage Na@magénl the Federal Court of
Claims found that the Osage Nation has both an interest in and a claim to the mineral royalty funds “when those
funds are within théribal trust account that wastablished by the 1906 Act.Osage | 57 Fed. Cl. at 395. In

contrast with the claims made in this case, the miagement alleged by the Osage Nation was not alleged to have
taken place at the point of distributitmthe individual headright holdersd.

-10 -



The nature of the trust réilanship between thBnited States Government and headright
owners is defined by the Osage Allotment Act and amendments thereto. In a recent case
involving the Jicarilla Apche Nation, the U.S. Sugme Court stated:

“[T]he applicable statutes and regutats ‘establish [the] fiduciary relationship

and define the contours of the United 8gatfiduciary responsibilities.” When

‘the Tribe cannot identify a specific, dmable, trust-creating statute or regulation

that the Government violated, . . . neittiee Government’s ‘control’ over [Indian

assets] nor common-law ttuprinciples matter.” The Government assumes

Indian trust responsibilities only tehe extent it expressly accepts those

responsibilities by statute.”

U.S. v. Jicarilla Apache Nationl31 S.Ct. 2313, 2325 (2011) @nhal citations omitted).
“Throughout the history of the Indian trust retaiship, [the Supreme Cduras] recognized that

the organization and management of [a statuliosjan] trust is a sovereign function subject to

the plenary authority of Congress.U.S. v. Jicarilla Apache Nationl31 S.Ct. 2313, 2323
(2011). “[T]he Government has often structuthd trust relationship to pursue its own policy
goals. Thus, while trust administration ‘relat[es] to the welfare of the Indians, the maintenance
of the limitations which Congress $i@rescribed as a part of itaplof distributdn is distinctly

an interest of the United Statesld. at 2324. The Supreme Couecognizes that, “[ijln some
cases, Congress established only a limited nelationship to seeva narrow purposeld. at
2324-25.

The 1906 Act requires the Government tckeneoyalty payments “in the manner and at
the same time that payments are made of interesther moneys held inust for the Osages by

the United States.” At the least, the 1986t imposes a trust obligation upon the Federal

Defendants to distribute royalty payments to higgel owners in a timely and proper manner.
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This Court must therefore rejethe Federal Defendants’ cention that they have no trust

obligations to headright ownets.

B. Statutory Basesfor an Accounting

To establish that an agency was requii@grovide the plaintiffs with an accounting,
plaintiffs must “identify a leglaobligation imposed on Defendants to account for the funds held
in trust.” Otoe-Missouria Tribe of Oklahoma v. Kempthqr2€08 WL 5205191, *2 (W.D.
Okla. 2008).

In the Third Amended Complaint, plaintiffs allege they are entitled to an accounting
pursuant to 25 U.S.C. §§ 162a and 4®1(Dkt. #985-1, p.26, 146 . By its explicit terms,
Section 162a(a) applies “to thenfds of the Osage Tribe of Indgrand the individual members
thereof, only with respect to the deposit of stigids in banks.” None of the failures to account
alleged by plaintiffs relate to théepositof funds in banks. Rath, the alleged failures to
properly manage and account for monies relatidtibutionsfrom the Osage Mineral Estate,
not deposits. Moreover, allegations pertainingalleged mismanagemenf deposits in the
Osage Mineral Estate have been resolved dmtvihe Osage Nation and the federal government
in the Federal Court of Claims.

Similarly, Section 4011 imposes a requiremenaccount only for funds “deposited or

invested pursuant to section 162aNo such funds are implicated this lawsuit. Plaintiffs’

8 Plaintiffs allege they“are descendants of individuals whee listed on the rolls of ¢1Osage Tribe, and are Osage
Indians.” See Third Amended Complaint, § 34. Thegalien is ambiguous as to whether the plaintiffs are
headright owners or not. The Court must assume for the purposes of this motion that plartétdaight owners.
If they are not, the Federal Defendants owe no trupbresbilities to them relative to headright distributions, and
their claims would have to be dismissed.

° Plaintiffs argue in their response lirileat they are also entitled to an accounting pursuant to 25 U.S.C. § 4044.
Because this alleged violation was not pleaded, the coestmm consider it. In ¢halternative, the court has
examined § 4044 and holds that it applies only to Indian trustdoomunts not to individual headright payments.
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allegations of mismanagement focus on riistions. Section 4011 does not impose an
obligation upon the Federal Defendants to account to the plaintiffs.

Insofar as plaintiffs allege in Paragraph 59 of the Third Amended Complaint that the
Federal Defendants bear certain accounting andirestrative responsibilities pursuant to
Section 4 of the 1906 Act and Section 162a(d)Qbert addresses thoséegled responsibilities.

Due to the nature of the trustlationship between the fedegavernment and headright owners,
plaintiffs’ demands for an accounting or audit angplaced. Headright owners receive quarterly
payments in proportion to their fractional ownepsbf headrights. Plaintiffs do not allege the
headright payment amounts haseer been miscalculated (as opgpidbgo their claims that the
headrights have been passed to improper individuals). Unlike the trust account held for the
Osage tribe, there is no underlyitngst account with a balance foeadright owners to examine.
Because headright owners do not have headiggicbunts,” it is impossible for the Government
to give them access to a daily balance ofaanount. Headright owners are simply paid a
percentage of the funds from the tribal trustoactt at the end of each quarter. As previously
discussed, the more complex trussponsibilities suchs collecting royalty payments, investing
proceeds, collecting interest, and calculatingbdrsement amounts are all part of the federal
government’s trust relationship with the Osadlation, not with the individual headright
owners® Osage | 57 Fed. Cl. at 395. Simply put, tlecounting obligatins set forth in

Section 162a(d) (e.qg. trust fund balances, timetpnciliations, accurate cash balances, periodic

1 The revenues generated from the Osage Mineral Eseatdegosited first in the tribal trust fund account where
they remain for ‘approximately one calendar quarter’ before being distributedhteatieght owners Osage | 57
Fed. CI. at 395. “[T]he funds that are distributed to the headright owners from ghértrith fund are ‘net of a

small portion retained for the Osage Tribal operationsagpattion paid for the Oklahaargross receipts tax’ . . .
the additional step of determining what amount is owezhtth headright holder alsakes place while the funds are
in the tribal trust fund.”ld. “The responsibility of the government is to the tribal trust fund account. The tribal
trust fund is then responsible for the ultimate distribution to the individual headright owtters.”
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statements to account holders of account performance) have no application to the unique

relationship between the fedeggvernment and headright owners.

V. Conclusion

The court dismisses the portions of pldfeti claims for relief that allege improper
distributions to non-Osage headright owners fduffa to state a claim upon which relief can be
granted, pursuant to Rule 12(b)(6). The dismissalithout prejudice. In the alternative, and
pursuant to Rule 12(e), the Court strikes all airgiffs’ Third Claim for Relief but for the claim
that the Federal Defendants hdaéded to provide accounting andidits required by law. The
plaintiffs’ accounting claims are disgsed for the reasons set forth above.

WHEREFORE, the Motion to Dismiss of daflants the United States of America, the
Department of the Interior, Kenneth Salazar is difficial capacity as &retary of the Interior,
the Bureau of Indian Affairs, and Larry EchoHaimkhis official capacity as Assistant Secretary
of the Interior—Indian Affas [Dkt. #1126] is granted.

DATED this 10" day of April 2012.

L& Do~ C 2
GREGOR LK) FRIZZELL, CHTEF JUDGE

UNITED STATES DISTRICT COURT
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