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UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

HAROLD E. HILL, et al.,
Plaintiffs,
Case No. 04-CV-0028-CVE-PJC

V.

THOMASE. KEMP, et al.,

N N N N N N N N N

Defendants.

OPINION AND ORDER

Now before the Court is Plaintiff [Oki@ma Religious Coalition for Reproductive Choice
Education Fund, Inc.’s] Motion for Summary Judgment and Brief in Support (Dkt. # 153). Plaintiff
Oklahoma Religious Coalition for Reproductiviedice Education Fund, Inc. (ORC) seeks summary
judgment on its claims under 4RS.C. 8§ 1983 alleging thatDa . STAT. tit. 47, § 1104.6 violates
its rights under the First Amendment (Count Five) the Equal Protection Clause of the Fourteenth
Amendment (Count Six), because the statute intsfeuith its right to use its private funds for
abortion-related activities. Defendant HowardHéndrick responds that the challenged statute is
constitutional because ORC can gdpl state funding through a structurally separate affiliate while
maintaining its right to engage in abortion-related activities with its private funds.

.
The State of Oklahoma (the State) permitdarmsts to purchase a special license plate

bearing the expression “Choose Life” for an additi®3® above the cost of a standard license plate
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issued to Oklahoma motoristsOf this additiona35 fee, $8 is directed to the Oklahoma Tax
Commission, and $7 goes to school districts and atagz funds. The State is required to deposit
the remaining $20 in the Choose Life Assis@Program Revolving Fund (the Fund) created by
OKLA. STAT. tit. 47, 8 1104.6. At the beginning of the négtal year, the Oklahoma Department
of Human Services (DHS) is required to distréoatoney deposited in the Fund on a pro rata basis
to all eligible applicants who apply to receaveisbursement from the Fund. Money in the fund is
distributed to nonprofit organizatiofthat provide service to the conunity that include counseling
and meeting the physical needs of pregnant wonte are committed to placing their children for
adoption.” (xLA.STAT.tit. 47, 8 1104.6B. Hendrick is the Direcof DHS and has final authority

to grant or deny an application to receive a disbursement from the Fund.

Section 1104.6 requires an applicant for fundinguiomit an affidavit to DHS establishing
that the applicant is eligible to receive money from the Fund. The statute lists nine requirements that
must be satisfied before a disbursement may be made:

1. The organization is a nonprofit organization;

2. The organization does not discriminfbeany reason, including, but not limited
to, race, marital status, gender, religion, national origin, handicap or age;

3. The organization counsels pregnanmen who are committed to placing their
children for adoption;

4. The organization is not involved associated with any abortion activities,
including counseling for or referrals tba@rtion clinics, providing medical abortion-
related procedures, or pro-abortion advertising;

! The parties have filed a Joint Stipulatiorg@eding Certain Undisputed Facts (Dkt. # 150),
and both parties rely solely on these factshiir briefing. Consequently, there are no
genuine issues of material fact and the €mufaced with a purgllegal issue concerning
the constitutionality of § 1104.6.



5. The organization does not charge women for any services received,;

6. The organization understands that spaycent (60%) of the funds received by

an organization can only be used to pdevior the material needs of pregnant
women who are committed to placing their children for adoption, including clothing,
housing, medical care, food, utilities, and transportation. Such funds may also be
expended on infants awaiting placement adbptive parents. Forty percent (40%)

of the funds may be used for adoptiomeseling, training, or advertising, but may

not be used for administrative expenses, legal expenses, or capital expenditures.

7. The organization understands that no funds may be used for administrative
expenses, legal expenses, or capital expenditures;

8. The organization understands that any eddsnds at the end of the fiscal year

that exceed ten percent (10%) of thaeds received by the organization during the

fiscal year must be returned to the [Futalbe aggregated and distributed with the

next fiscal year distribution; and

9. The organization understands that each organization that receives such funds must

submit to an annual audit of such fundsfyéng that the funds received were used

in the manner prescribed by statute.
Id. at 8§ 1104.6C. The statute prohilifie distribution of funds to fgy organization that is involved
or associated with abortion activities, including counseling for or referral to abortion clinics,
providing medical abortion-related procedumgro-abortion advertising . . ..” ldt 8§ 1104.6D.
DHS has not adopted an application form amd@profit organization’s affidavit is treated as an
application to receive funding.

ORC is a nonprofit corporation based in TulS&lahoma. It was originally established in
1978 as the Oklahoma affiliate of the Religiousl@mn for Abortion Rights, but that organization
has since changed its name to the Religiouditi@mefor Reproductive Choice. ORC states that it
is a “statewide coalition of Christian, Jewish, and other religious organizations supporting choice

in family planning, regardless of income, culture, race, class, gender or ethnic origin,” and it

interprets the phrase “choice in family planning to mean a woman'’s freedom to choose, according



to her own faith, traditions or religious and raldeliefs, among all available reproductive options

both before and after conception, including alborti Dkt. # 150, at 4. ORC provides counseling
services to pregnant women concerning pimgnadoption, and abortion, and accepts counseling
referrals from similar organizations. ORC aisaintains a Roe Fund to assist impoverished women
with incidental costs related to obtaining an &bor ORC does not chargay woman for services.

In addition to these services, ORC engages in activities that express support for a wide range of
family planning options, including peaceful demonstrations outside health facilities providing
abortions to support choice in family planning, periodic worship gathefongsose who wish to
express support for choice in family planning, praimoting the Clergy for Choice Network of the
Religious Coalition for Reproductive Choice.

ORC states that it applied for money fréime Fund to create a program to support women
who “decided that adoption is the appropriate option given their circumstances” and to provide
related counseling and training services. akdbs. It submitted applications for funding following
the end of the fiscal years 2005 through 2008, and @athapplications was denied. In each of
its applications, ORC stated that it understood that it could not use “any funds from the [Fund] for
any activities involved with or associated wéhortion, including counseling for or referrals to
abortion clinics, providing medical abortion-relafgdcedures, or pro-abortion advertising.” Dkt.

# 150, Ex. 1, at 2. DHS denied OR@pplications because ORC refiiseattest or did not provide
documentation to show that ORC was not involgedssociated with abortion activities. , I[EX.
5, at2. ORC's applications woubdve been approved if it could have attested that it did not engage

in abortion-related activities as described in § 1104.6.



On January 14, 2004, ORC and others filed this lawsuit alleging six claims under § 1983.
Counts One through Four were filed by Oklahoitiaens who alleged that § 1104.6 violated their
constitutional rights of freedom of speech, duecpss, and equal protection, and Courts Five and
Six alleged that § 1104.6 infringed upon ORC'’s rsghit freedom of speech and equal protection
respectively. The Court dismissed the case fordaslbject matter jurisdiction because plaintiffs’
claims were barred by the Tax Injunction Act, 28 U.S.C. § 1341, and the Eleventh Amendment. The
Tenth Circuit Court of Appeals affirmed part and reversed in part. Hill v. Ken#¥8 F.3d 1236
(10th Cir. 2007). The Tenth Circuit affirmed dissal of the individual citizens’ claims under the
Tax Injunction Act; however, the Tenth Circuit found that the relief sought against State officials
was prospective only and not barred by the Eleventh Amendment, and remanded for further
proceedings as to Counts Five and Six. Folgaiemand, the Court held a status conference on
May 2, 2007. The parties agreed that the underdigineuld remain as the presiding judge over this
case, but some of the defendantsestétat they would file motiorte dismiss as to Counts Five and
Six. See Dkt. # 107. The Cownhtered an agreed order requiring Hendrick to set aside and
maintain the amount that ORC would have receiMéslapplication for funding had been approved
for 2005 and 2006, and also to set aside a praihata for amounts ORC might apply for while this
case is pending. Dkt. # 109. The Court also baeéing schedule for additional motions to dismiss
concerning defendants’ arguments that ORC’stidaivere barred by sovereign immunity or that

certain defendants were not proper parti@he Court dismissed all remaining defendants except

Defendant Brad Henry, sued in his official aajty as Governor of Oklahoma, filed a motion

to stay the case or, in the alternative, askedCourt to abstain from exercising jurisdiction
over this case. Dkt. # 119. The Court denied his motion and proceeded with the case. Dkt.
#132.



Hendrick, and denied his request to stay the cBke.# 144. The Court also entered an amended
scheduling order setting deadlines for Hendrick to answer the amended complaint and for both
parties to file motions for summary judgme@RC has filed a motion for summary judgment as
to both remaining claims against Hendrick, and the motion is ripe for adjudication.
.
Summary judgment pursuant to Fed. R. Ci\b®is appropriate where there is no genuine
issue of material fact and the moving party is entittejudgment as a matter of law. Celotex Corp.

v. Catrett477 U.S. 317, 322-23 (1986)nderson v. Liberty Lobby, Inc477 U.S. 242, 250 (1986);

Kendall v. Watkins998 F.2d 848, 850 (10th Cir. 1993). Thaiplanguage of Rule 56(c) mandates

the entry of summary judgment, after adeqtiate for discovery and upon motion, against a party
who fails to make a showing sufficient to estdblise existence of anerhent essential to that

party’s case, and on which that party will bee burden of proof at trial. Celotek77 U.S. at 317.

“Summary judgment procedure is properly regandetas a disfavored procedural shortcut, but
rather as an integral part of the Federal Raka whole, which are designed ‘to secure the just,
speedy and inexpensive determination of every action.4tl@27.

“When the moving party has carried its burdeder Rule 56(c), its opponent must do more
than simply show that there is some metaphysical doubt as to the material facts. . . . Where the
record taken as a whole could texd a rational trier of fact fond for the non-moving party, there

is no ‘genuine issue for trial.””_Matsushita Elec. Indus. Co. v. Zenith Radio,@aip.U.S. 574,

586-87 (1986) (citations omitted). “The mere exiseof a scintilla of adence in support of the
plaintiff's position will be insufficient; there musie evidence on which the [trier of fact] could

reasonably find for the plaintiff.”_Andersp#77 U.S. at 252. In essentig inquiry for the Court



is “whether the evidence presents a sufficidisagreement to require submission to a jury or
whether it is so one-sided that one pantyst prevail as a matter of law.”_lak 250. In its review,
the Court construes the record in the light ni@sbrable to the party opposing summary judgment.

Garratt v. Walker164 F.3d 1249, 1251 (10th Cir. 1998).

[,

ORC asks the Court to declare § 1104.6C.4@anadconstitutional, and to enjoin the State
from enforcing those subsections of § 1104.6. ORC raises three arguments in its motion for
summary judgment: (1) 8 1104.6 violates the unconstitutional conditions doctrine; (2) § 1104.6
constitutes viewpoint discrimination in violafi of the First Amendment; and (3) ORC has been
denied equal protection of the law in violatimithe Fourteenth Amendment. Defendant responds
that the State may choose not to fund abomtedated activities without violating ORC’s freedom
of speech. Defendant also argthed § 1104.6 allows ORC to establish a structurally separate entity
that does not engage in abortion-related activites, this alternative isufficient to avoid any
interference with ORC'’s First Amendment rights.

A.

ORC argues that the State may not condi®&C’s eligibility to receive funding based on
ORC's refusal to attest that it does engage in abortion-related activities, because this imposes an
unconstitutional condition on ORC’s use of itpaeate, private funds. Dkt. # 153, at 16-20.
Hendrick responds that the State may choosetmdtund abortion-related activities, and the
eligibility requirements of § 1104.6 ensure that ORC'’s private funds, that may be used to fund
abortion-related activities, are not co-mingled with money from the Fund that must be spent on

adoption-related activities only. Dkt. # 156, at e argues that ORC is free to establish a



structurally separate affiliate to apply fmding, while still maintaining its abortion-related
activities with its private funds.
The government may not deny a benefit fieeson based on a condition that infringes on

that person’s constitutionally protected rigtK3. & G Corp. v. Attorney General of Oklahon&85

F.3d 1114, 1136 (10th Cir. 2008). The Supreme Court has stated:

For at least a quarter-century, this Court has made clear that even though a person
has no “right” to a valuable governmahbenefit and even though the government
may deny him the benefit for any number of reasons, there are some reasons upon
which the government may not rely. Ityn@ot deny a benefit to a person on a basis
that infringes his constitutionally protectexterests-especially, his interest in
freedom of speech. For if the governmemtild deny a benefit to a person because

of his constitutionally protected speech a@ssociations, his exercise of those
freedoms would in effect be penalized and inhibited. This would allow the
government to “produce a result which [it] could not command directly.”

Perry v. Sindermanml08 U.S. 593 (1972). When the government creates a spending program, it

is also entitled to define the limits of the program and impose requirements for the distribution of

funds. _United States v. American Library Ass'n, Jii89 U.S. 194, 211 (2003).

The Supreme Court has established that a woman has a fundamental right to obtain an
abortion in some circumstances, but a state hasligabbn to subsidize a woman’s exercise of this

right. SeeHarris v. McRae448 U.S. 297 (1980) (“regardless of whether the freedom of a woman

to choose to terminate her pregnancy for healtisons lies at the core or the periphery of the due
process liberty recognized Wade, it simply does not follow that a woman’s freedom of choice
carries with it a constitutional entitlement to the finial resources to avail herself of the full range

of protected choices); Maher v. Rd&2 U.S. 464 (1977) (state metjuired to fund nontherapeutic
abortions for Medicaid recipients, because state could choose to fund childbirth rather than

abortion). Plaintiff is not asking the State to directly fund abortion-related services. Instead,



plaintiff claims that it should be permitted to apfar funding to provide adoption-related services,
even though it also provides abortion-related ses/iwith its separate private funds. Plaintiff
argues that any limitation on the use of its g@té/funds is an unconstitutional condition that may

not be attached to receipt of state funding, because this requires plaintiff to give up its right to free
speech in order to qualify for funding.

In Regan v. Taxation with Reesentation of Washingtp#61 U.S. 540 (1983), and Federal

Communications Commission v. League of Women Voters of Califot6U.S. 364 (1984), the

Supreme Court was asked to apply the unconstitutemmalitions doctrine in the context of alleged
governmental interference with an organization’s First Amendment right to free speech. Regan
concerned a provision of the Internal Revenue GHRIE) that prohibited tax exempt organizations
from engaging in lobbying activity. Regad61 U.S. at 542. Specifically, 26 U.S.C. § 501(c)(3)
denied tax exempt status to any entity thagaged in “carrying on propaganda, or otherwise
attempting to influence legislation.” TaxationtvRepresentation of Washington (TWR) sued the
Secretary of the Treasury seeking a declaratmtyment that it qualified for tax exempt status, even
though it engaged in lobbying activity, because § &Q3J violated TWR’s rights under the First
and Fourteenth Amendments. &542. The Supreme Court stated that a tax exemption is akin to
“a cash grant to the organization of the amounheftax it would have payed on its income” and,
as a spending program, Congress could choosghigidize some activities and not others. While
TWR was correct thaCongress could not condition receipt of funding on the waiver of a
constitutional right, the tax exemption did not deprive TWR of a constitutional right or penalize
TWR for exercising its constitutional rights. kat 545. The Court found that TWR was asking

Congress to subsidize its lobbying activities through a tax exemption, and this was not required by



the First Amendment or the Equal Protection Claafdbe Fourteenth Amendment. Importantly,
the Court also found that TWR could create a s#paentity to receive donations under 8 501(c)(4)
of the IRC and engage in lobbying activity while still maintaining its tax exempt status, and this

provided a sufficient alternative to protect TWR'’s right to free speeclat &i5.

In League of Women Votershe owner of a noncommercial, educational broadcasting
station that received funds under the PuBlioadcasting Act 0967, 47 U.S.C. § 390 seq,
challenged a provision of that statute prohibistafions receiving funding from “editorializing.”

League of Women Voterd68 U.S. at 367. The district cotwtind that the provision violated the

owner’s First Amendment rights, and the Federal Communication Commission (FCC) appealed
directly to the Supreme Court. _ldt 372-73. The Supreme Couffirmned the district court’s
decision. The Court recognized that Congress has authority under the Commerce Clause to regulate
public broadcasting stations and ensure thapreais of public funds provide programming that is

truly in the public interest. It 376. To carry out this goal, Congress has some power to regulate
the content of public broadcasting to the extent it is necessary to provide a “balanced presentation
of information on issues of public importance.” 4d377. However, the First Amendment provides

an important limitation on Congressional powerggulate public broadcasting, because the public

has an interest “in receiving a balanced presemtafiviews on diverse matteof public concern.”

Id. at 380. In League of Women Votgtise station received only one percent of its operating funds

from governmental grants, and the statute pri¢ka station from using its separate funds to
editorialize._Idat 400. Unlike Regam station could segregate its private funds from governmental
funds, and engage in editorializing without infimg on Congress’ legitimate reasons for preventing

the use of public funds for editorializing. Conggeould also amend the statute to require a public

10



broadcasting station to establish a separate eatgditorialize with nonfederal funds. However,
the Act did not permit such an alternative and the disputed provision of the Act was unconstitutional.
Id. at 400-01.

Both parties rely on the Supreme Court’s decision in Rust v. SylbghU.S. 173 (1991),

to support their arguments. Defendant argueshbatate may choose not to fund abortion-related

activities, and_Russtands for the proposition that a State is not required to fund, directly or

indirectly, any person’s right to provide or alst abortion-related services. Dkt. # 156, at 7.

Plaintiff responds that it not asking the $t&a fund abortion-related services, and Rioss not

apply. Dkt. # 153, at 19. In Rusécipients of funding under Tith¢ of the Public Health Service

Act, 42 U.S.C. § 300, were prohibited from usingding for “programs where abortion is a method

of family planning.” _Rust500 U.S. at 178. The DepartmeaitHealth and Human Services

promulgated regulations clarifying that funds caudd be used for abortion counseling or services,

nor could a recipient encourage or advocatalortion as a method of family planning. at179-

180. A recipient was required to maintairtatophysical and financial separation from any

organization that provided abortion-related services.aid.80-81. A group of recipients and

physicians challenged the regulations on the grounds that their First and Fifth Amendment rights

were being violated, and they sought an injuorcbarring implementation of the regulations. The

district rejected their arguments, and the Second Circuit affirmed the district court’s decision.
The Supreme Court found that the regulations were not unconstitutional because the

regulations were a permissible exercise of the gowent’s right to decline to fund abortion-related

activities. The government’s refusal to furgbgion services was not a penalty, because the

11



government does not have an underlying obligatigndwide funding for the exercise of awoman’s
constitutional right to obtain an abortion. &1.193. The Court stated:
The Government can, without violatitige Constitution, selectively fund a program
to encourage certain activities it believed®éoin the public interest, without at the
same time funding an alternative program which seeks to deal with the problem in
another way. In so doing, the Government has not discriminated on the basis of
viewpoint; it has merely chosen to fund one activity to the exclusion of the other.
Id. The Court suggested that, if the governmaete required to fund alternative programs
whenever Congress made a choice to fundiotieity over another, many governmental programs
would be unconstitutional.__Icat 194. The Court found that the challenged regulations were
constitutional and did not deprive recipients of funding or physicians of their speech rights.
Rustis not directly on point. Plaintiff is natsking the State to fund its abortion-related
services, but is seeking publicly-available funds for its adoption-related services. ORC has been
denied public funding because it provides abortiontedlaervices with its prate funds, in addition
to any other services it may offe@RC is not disputing the Stage’ight to make a choice between

funding family planning services to the exclusion of abortion-related services, and plaintiff's

arguments do not implicate RusMuch like League of Women Voter§ 1104.6 establishes a

spending program that provides a limited amount of government funds for a specified purpose,
adoption-related services for indigent women,drries access to fundirfigan organization also
engages in a disfavored activity with its own fund$ie State is free to fund adoption services to
exclusion of any abortion-related servicbkst it may not deny ORC funding conditioned upon
ORC'’s waiver of its right to engage in peoted speech activity with its private funds.

Although not cited by either party, the Eighth Circuit has addressed the constitutionality of

a similar Missouri statute under the unconstitutiaqmadditions doctrine, and the Court finds the

12



Eighth Circuit’s decision relevant and helpful to desion of the issues raised by ORC._In Planned

Parenthood of Mid-Missouri and Eastern Kansas, Inc. v. Demaé&yF.3d 458 (8th Cir. 1998),

Missouri funded a family planning program ftow-income individuals, but prevented any
organization receiving funding frospending state funds on abortiservices. Planned Parenthood
provided abortion services with its private furioist was initially eligible to receive funds because
it abided by the requirement not to spend state funds on abortion servicas480. Missouri
amended its statute to prohibit the receipt afesfunds by any organization that also provided
abortion services with its private funds, becatibelieved that abortion providers were receiving
an indirect benefit from the program. Planikadenthood filed a suit in federal court challenging
the amended statute, and the district court found that the amended statute was unconstitutional.
Instead of appealing the distraxturt’s decision, the State amendiee statute again in an attempt
to avoid the constitutional deficiencies found bydisrict court. The amended statute provided:

For the purpose of funding family plannisgrvices, pregnancy testing and follow-

up services, provided that none of thesels may be expended for the purpose of

performing, assisting or encouraging &wortion, and further provided that none of

these funds may be expended to directlyndirectly subsidize abortion services or

administrative expenses, as verified by peledent audit. None of these funds may

be paid or granted to organizationsaffiliates of organizations which provide or

promote abortions. . . .
Id. at 463. Under the amended statute, PlannexhBeood was no longer eligible to receive funding
under the program.

Planned Parenthood filed suit challenging threstitutionality of the amended statute on the
grounds that it violated the unconstitutional comais doctrine, the Equal Protection Clause, and

constituted a bill of attainder._ldt 461. The district court enjoined the State of Missouri from

enforcing the statute, and Missouri appealededdighth Circuit. The Eighth Circuit reversed the

13



district court’s decision, because it was possible to read the amended statute in a manner to avoid
a constitutional problem. ldt 463. The Eighth Circuit considered the unconstitutional conditions
doctrine, and determined that the challenged statute would be unconstitutional if it were interpreted
to prevent an applicant from receiving funds based on its affiliation with an abortion service
provider. _Id.(the statute “would cross the line establisheBust, League of Women Voters, and

Regan, and hence would be an unconstitutional coonjtif we interpreted it to prohibit grantees

from having any affiliation with abortion sece providers”). However, the statute was
constitutional as long as it was interpreted to allovalicant to exercise its right to free speech
with its own funds and apply for state funding through an independent affiliate. Thds
interpretation “respects the State’s valid policy decision to remove its imprimatur from abortion
services and to encourage childibover abortion,” and allowed&tined Parenthood to exercise “its
constitutional right to establish an independdfiliate to provide abortion services outside the
government program.”_ldat 463-64.

This Court finds that 8§ 1104.6 is similar to the Missouri statute challenged in Planned
Parenthood Under_Rustthe State is not required to directly fund abortion or abortion-related
services. However, ORC is not asking the Stafend its operations to the extent that it provides
abortion-related services. Instead, ORC cldinas § 1104.6 prevents it from exercising its right
to free speech with its own funds and imposesraronstitutional condition on the use of separate,
private funds that are not provided by the Stafbe State could not directly forbid ORC from
providing abortion-related services or from aciiing for abortion. However, § 1104.6 effectively
asks ORC to choose between foregoing publicly-alsbglfunding for adoption-related services that

are encouraged by the State or accepting mémey the Fund at the cost of abandoning its

14



constitutional right to provide abortion-related\sees. Unless defendant is correct that § 1104.6
allows ORC to apply for funds through a sturelly separate affiliate, the statute is an
impermissible use of the State’s spending powdris.unconstitutional. Before the Tenth Circuit,
ORC acknowledged “that it would be entirely perntitsfor Oklahoma, consistent with the regime
approved by the Supreme CourtRust, to require private organizations (like ORC) that support
both adoption and abortion to create a structurapipise affiliate that does not engage in abortion
activities to receive and account for governmental fimdsder to ensure that no way intermingled
with privately raised funds used for the grougeparate abortion-related activities.” Hill v. Kemp
478 F.3d 1236, 1261 (10th Cir. 2007). However, Theath Circuit did not consider whether §
1104.6 permitted this alternative.

The Court is cognizant that it should constaustatute to avoid a constitutional problem if

such a construction is feasible. Edward B&wolo Corp. v. Florida Gulf Coast Bldg. & Constr.

Trades Council485 U.S. 568 (1988) (“where an otherwise acceptable construction of a statute

would raise serious constitutional problems, @wurt will construe the statute to avoid such
problems unless such construction is plainly cantta the intent of Congress”); Virginia v.

American Booksellers Ass’n, Inc484 U.S. 383, 397 (1988) (“It h&sng been a tenet of First

Amendment law that in determining a facial chadje to a statute, if it be ‘readily susceptible’ to
a narrowing construction that would make it constoil, it will be upheld. The key to application

of this principle is that the statute must be ‘iBeslisceptible’ to the limitégon; we will not rewrite

a state law to conform it to constitutional requirements.”); United States v. Hinbkl@y.3d 926,
948 (10th Cir. 2008) (“The Supreme Court tells us that we ought to construe statutes to avoid

problems of potential constitutional dimension when a plausible alternative exists.”). Although 8

15



1104.6 does not expressly address the possibilityateticturally separate entity might apply for
funds, this issue has been raised by defendant and is suggested by applicable precedent. This
reading of the statute, if plausible, would aliaiconstitutional problem and the Court must consider
this alternative.

ORC argues that § 1104.6 does not allow it toyafgplfunds through a structurally separate
affiliate because the statute prohibits the distrdmuof funds to an organization that “is involved
or associated with abortion activities.” KIQ.. STAT. tit. 47, § 1104.6D. While § 1104.6 does not
expressly permit ORC to apply for funding throumliseparate affiliate, it does not exclude this
possibility. The language cited by ORC placéméation on the organization applying for funds
by denying money to an organization that isvlved or associated with abortion activities.”
However, it is not plausible to read this languagéorbidding distribution of funds to organization
merely because it is associated with anothermorzgéion that does provide abortion services. The
statutory language applies only to the organizainoally applying for funds. Itis understandable
why ORC does not want to create a separajarozation to apply for funding, but there is no
language in the statute foreclosing such ampnétation of 8§ 1104.6. Thus, ORC has an alternative
method to apply for funding and maintain its dlwor-related activities, and this interpretation §
1104.6 is not implausible, nor does it require the Court to rewrite the statute.

ORC argues that § 1104.6 is unconstitutional evére statute allows ORC to apply for

funding through an affiliate, because this is mosufficient alternative to protect its First

Amendment right to free speech. However, Red@ague of Women Voterand_Rustlearly
show that a statute may be interpretedvoid a problem under the unconstitutional conditions

doctrine by allowing an organization to apply fonding through a structurally separate affiliate.

16



ORC cites_Brooklyn Legal Services Corp. v. Legal Services Cé62 F.3d 219, 232 (2d Cir.

2006), to support its argument that the option to eradegally separate affiliate is not always an
adequate alternative. Dkt. # 153, at 19 n.3. Indhs¢, the Second Circuit stated that an adequate
alternative does not exist if the government createtadies to the formation of a separate affiliate,

but Brooklyn Legal Services Cordoes not question the validity of Regaeague of Women

Voters or Rust or suggest that the option to create afiliate is ordinarily an inadequate

alternative. The Court has found that ORC may apply for funding through a structurally separate
affiliate that does not engage abortion-related activities, and ORC has identified no other
roadblocks under Oklahoma law to forming a safgentity. Thereforéy 1104.6 does not violate
the unconstitutional conditions doctrine, and will not be invalidated on this ground.

B.

ORC argues that the State iggaging in viewpoint discriminain in violation of the First
Amendment, because the State is penalizing nofitprganizations that do not share its viewpoint
about abortion. ORC does not dispute the Staigis to favor adoption over abortion but claims
that § 1104.6 denies it the right to use private fuodpress a viewpoint disfavored by the State.
Defendant does not directly respond to this argunexcept to note that the State may express an
opinion in favor of adoption or other alternatives to abortion.

It is clearly established that the government may not regulate private speech based on the

content of the speech or viewpoaithe speaker. Rosenberger eckr and Visitors of University

of Virginia, 515 U.S. 819 (1995). The government may use its spending power to suppress
“dangerous ideas” or coerce private actors igitdng up their freedom of speech. National

Endowment of the Arts v. Finley24 U.S. 569, 587 (1998). However, in government funding
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cases, the government does not necessarily emgagavpoint discrimination simply because it

has “chosen to fund one activity to the exclusbanother.”_Legal Servs. Corp. v. Velazquez1

U.S. 533, 540 (2001) (quoting Ru&i00 U.S. at 193). The government is permitted to attach
conditions to the grant of government funddaag as the government does not use the funding
program to suppress the recipients’ right to egpra different or disfavored viewpoint with its

private funds._Se@merican Library Ass'n539 U.S. at 213-14 (Congress validly exercised its

Spending Clause power by requiring public librariegde Internet filtration software because the
spending program did not induce public librarietheir patrons to abandon their First Amendment

rights); Legal Servs. Corb31 U.S. at 541 (“We have saictlviewpoint-based funding decisions

can be sustained in instances in which the govenhiméself the speaker . . . or instances, Rke,

in which the government “used private speaketsansmit specific information pertaining to its

own program.”). Recipients of governmeninéling must be permitted to express disfavored
viewpoints through an alternate channel or forum for speech, such as through the use of non-
government funds, to avoid the possibility afwpoint discrimination under the First Amendment.

Plaintiff relies on_Alliance for Open SocietytlnInc. v. United States Agency for Intl

Development430 F. Supp. 2d 222 (S.D.N.Y. 2006), to support its argument that any restriction
preventing it from using its private funds for abortion-related activities constitutes viewpoint
discrimination. The Alliance for Open Societydmational (AOSI) challenged a federal statute
requiring it to adopt an express policy “opposing prason and sex trafficking” in order to receive
federal funding under the United States Leader&gginst HIV/AIDS, Tuberculosis, and Malaria

Act of 2003, 22 U.S.C. § 7601 séqg. Id. at 234. The United States Agency for International

Development (USAID) initially refrained from erfong this section of the statute, because the
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Department of Justice advised USAID that agadion of this requirement to United States-based
organizations was unconstitutional. However, USAubsequently reversed its position and began
requiring United States-based organizationgltpaan express policy opposing the legalization of
prostitution before the organizations could begilele for funding. AOSI and other organizations
sought an injunction against enforcement of this requirement because it restricted their speech
activity as to the use of their private funds. eTdistrict court entered a preliminary injunction
preventing USAID from denying funds solely fan organization’s refusal to adopt a policy
opposing the legalization of prostitution. Specifigathe district court found that the organizations
were likely to succeed on the merits as torthlegations of viewpoint discrimination. lat 271-

72. The government relied on Rastd_Legal Services Corfm argue that it could use a funding

program to convey a message opposing the legalization of prostitution. However, the government

had gone further in Alliance for Open Sociégcause it actually required AOSI to adopt a policy

that it would not use its private funds tvacate for the legalization of prostitution. &.275.
Because the statute compelled a private organization to enact a policy that would affect its use of
private, non-governmental funds, there was no ade@ltarnative method to allow the organization

to express a contradictory viewpoint, and the nesuent to enact a policy opposing the legalization

of prostitution constituted impermissible viewpoint discrimination.

Alliance for Open Societgan be distinguished on two important grounds from this case.

First, the challenged statuteAlliance for Open Societwent beyond a government expression of

a particular viewpoint and deniaf funds to organization that dimbt share the same viewpoint but,
instead, the government was compelling speech byrregai recipient to adopt a policy that would

impact its use of governmental and private fundghigicase, the State has not asked recipients of
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State funding to adopt an express policy againsiten; it has merely denied funds for adoption-
related services to organizations that also pi®wabortion-related services. Second, the nature of

the policy requirement in Alliance for Open Socidigt not allow for an ayanization to apply for

funds through a separate entity, because the separate entity would also have to adopt a policy
expressing the government’s viewpoint opposinglelgalization of prostitution. ORC is free to
create a separate entity to receive fundingddoption services without giving up its First
Amendment rights or making any compelled speech through the separate entity.

For the same reasons that § 1104.6 does not qualify as an unconstitutional condition, the
Court also finds that the State is not engagingrohibited viewpoint discrimination in violation
of the First Amendment. Rudearly states that the governmdaoes not engage in unconstitutional
viewpoint discrimination “whent chooses to fund a progradedicated to advance certain
permissible goals, because the program in adugiicdose goals necessarily discourages alternative
goals . ...”_Rust500 U.S. at 194. In this case, the State has denied funds for an adoption-only
program to organizations that also provide abarservices out a legitimate concern that state funds
could be intermingled with the organization’s jatie funds. The statute doeot expressly prohibit
ORC from creating a legally septg@ntity, and defendant has ardtieat the statute permits ORC
to apply for funds through a separate entity. This is an adequate alternative to allow ORC to spend
its private funds to express its view abéarhily planning options, including abortion, without
interfering with the State’s righto express a view in favor @doption as a preferable family
planning choice. ORC is not compelled to adopt3kate’s message or give up its right to express
views in favor of abortion as a reasonableifaplanning method, and the State is not limiting

ORC’sright to express a particular viewpointegulating ORC’s speech activities carried out with
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its private funds. Thus, 8 1104.6 does not constitute viewpoint discrimination in violation of the
First Amendment.
C.

ORC'sfinal argumentis that § 1104.6 violatesHEgual Protection Clause of the Fourteenth
Amendment because it treats similarly situated miafit organizations differently based solely on
the viewpoints about family planning options for which the organizations advocate. Both parties
agree that the First Amendment and Equal Protection issues are intertwined, and the equal protection
analysis will track the parties’ arguments basetherf-irst Amendment. As a separate argument,
ORC asserts that, under a “traditional” equal prad@analysis, the Court must apply strict scrutiny
to the challenged classification because the ¢leason involves ORC’s fundamental right to free
speech. Defendant responds that § 1104.6 is subject to rational basis review under the Equal
Protection Clause, and should be upheld as a legitimate exercise of the State’s power to favor
adoption over abortion in the expenditure of state funds.

The Equal Protection Clause of the Fourtedatiendment states that “[n]o State . . . shall
deny to any person within its jurisdiction the equal protection of the laws.” WSsTCamend.
X1V, 8 1. “The Clause ‘create® substantive rights. Instead, it embodies a general rule that States

must treat like cases alike but treat unlike cases accordingly.” Teigen v. Rehtrbw.3d 1072,

1083 (10th Cir. 2007) (quoting Vacco v. QuiB21 U.S. 793, 799 (1997))When a First

Amendment and equal protection claim are imgred, the First Amendment provides the proper

framework for revievof both claims._SeArkansas Writers’ Project, Inc. v. Raglad81 U.S. 221,

228 n.3 (1987); Police Dep't of City of Chicago v. Moslé98 U.S. 92, 94 (1972); McGuire v.

Reilly, 260 F.3d 36, 49 (1st Cir. 2001). The Courtdlasady considered plaintiff's claims under
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the First Amendment and determined that § 1104.6 doedeprive plaintiff of its right to provide
abortion-related services with its private funds;duse the statute can be interpreted to provide an
adequate alternative to protect ORC’s speech rigidghe extent that plaintiff's First Amendment
and equal protection arguments overlap, the Gmasfully addressed plaintiff's First Amendment
claims.

However, plaintiff also asks the Court to apal‘traditional” equal protection analysis and
review ORC'’s equal protection cmiapplying a strict scrutiny stdard of review. Dkt. # 153, at

18. In most cases, unless a statute “jeopardizeciese of a fundamenteght or categorizes on
the basis of an inherently suspect characteristic,’ it will be ‘presumed to be valid and will be
sustained if the classification drawn by the statutatisnally related to a legitimate state interest.”

Coalition for Equal Rights, Inc. v. Ritte517 F.3d 1195 (10th Cir. 2008). Plaintiff argues that 8

1104.6 is subject to strict scrutiny review bexmait burdens ORC’s fundamental right to free
speech. However, the Court has determineddlaaitiff’'s First Amendment rights have not been

violated, and the rational basis standard of review applies. KT & G, G8fpF.3d at 1137

(concluding that rational basis standard appliescburt has rejected the plaintiff's argument that
its rights under the First Amendment have been \adlay a state statute). A statute will be struck
down under rational basis review onlytifs not rationally related to a legitimate state interest. The

American Civil Liberties Union of New Mexico v. Santillanégl6 F.3d 1313, 1319 (10th Cir.

2008); Price-Cornelison v. Brook§24 F.3d 1103, 1109 (10th Cir. 2008)nder rational basis

review, “when legislative judgment is called imioestion on equal protection grounds and the issue
is debatable, the decision of the legislature rbestipheld if ‘any state of facts either known or

which could reasonably be assumedaffsupport for it.”” Powers v. Harti879 F.3d 1208, 1216-
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17 (10th Cir. 2004) (quoting Unitestates v. Carolene Prods. C804 U.S. 144, 154 (1938)). The

party attacking the “rationality of the legislagi¢lassification [has] the burden ‘to negative every

conceivable basis which migsuipportit.” Schutz v. Thorn@15 F.3d 1128, 1136 (10th Cir. 2005)

(quoting FCC v. Beach Communications, 508 U.S. 307, 315 (1993)).

Plaintiff assumes that strict scrutiny applies and does not offer any argument as to application
of the rational basis standard to § 1104.6. The {Jws reviewed the statute and finds that the
statute is rationally related to a legitimate statergst. Defendant is oect that the State may
express a position in favor of family planning methods other than abortion, and the “Legislature
could have rationally decided that the stapedlpose of 8 1104.6 to ‘provide services to the
community that include counseling and meetimg physical needs of pregnant women who are
committed to placing their children for adoption’ght be fostered by thedassification scheme of
the statute.” Dkt. # 156, at 7. On rational basview, the burden is on the party attacking the
statute to show that there n® rational relationship betweenetistatute and a legitimate state
interest. Contrary to ORC'’s position, the State has not banned all privately funded abortion
activities by enacting 8 1104.6. Dkt. # 157, at 8FBe State has limited access to certain funding
for adoption-related activities but, as the Ccuas already determinethe statute provides a
sufficient alternative for ORC to apply for funding and maintain its abortion-related activities
through a structurally separate affiliate. Thu$184.6 is rationally related to the state’s legitimate
interest in promoting adoption instead of alwrtiand ORC has not carried its burden to show that

§ 1104.6 is unconstitutional under the Equal Protection Clause.
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V.

The Court has determined that 8 1104.6 does not violate ORC'’s rights under the First
Amendment or the Equal Protection Clause efflburteenth Amendment, and plaintiff's motion
for summary judgment should be denied. The parties agree that there are no genuine issues of
material fact. However, defendant has not nddeesummary judgment and LCVR 7.2(e) expressly
forbids a party from including a cross-motion $mmmary judgment in a response to a motion for
summary judgment. The parties are directesutomit a status report imiming the Court if any
issues remain for adjudication or, in the al&ivre, the parties may submit a proposed judgment
agreed as to form if the parties believe this Opinion and Order has resolved all remaining issues.

IT ISTHEREFORE ORDERED that Plaintiff ORC’s Motion for Summary Judgment and
Brief in Support (Dkt. # 153) idenied.

IT ISFURTHER ORDERED that the parties shall submit a joint status report advising the
Court if any issues remain for adjudicationsabmit a proposed judgment agreed as to form, no
later thanrAugust 14, 2009.

DATED this 31st day of July, 2009.

(Aarne Y Cain¢
CLAIRE V. EAGAN, CHIEF .UEH{':J':
UNITED STATES DISTRICT COURT
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