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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

MICHAEL A. BRADY, )
)
Plaintiff, )
)
-VS- ) Case No. 06-CV-282-SPF-PJC
)
UBS FINANCIAL SERVICES, INC. )
and GREATER SOUTHWEST )
FUNDING CORPORATION, )
)
Defendants. )
ORDER

On June 16, 2009, the court entered an order denying Defendants’ Motion to
Dismiss the Complaint for Lack of Subjédatter Jurisdiction. The court concluded
that it has subject matter jurisdictiomer this action under 28 U.S.C. § 1332 because
the parties are diverse in citizenstapd the amount in controversy exceeds
$75,000.00. Specifically, in regard to #mount in controversy, the court found that
the “potential award of reasonable attorney fees [under 12 O.S. 2001 § 936] should
be included in determining whether the jurtsdnal amount is satisfied . . . [and] any
potential award in this casvould clearly exceed $2001'0the amount required for
the amount in controversythis case to exceed $75,000.08€&, Order, doc. no. 72,
pp. 4-5.

l.
Presently before the cdus Defendants’ Motion for Reconsideration. In their

motion, defendants contend that the ¢sudune 16 order violates United States

! The court notes that the $2,001.00 figuria isrror and should actually be $2,000.01.
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Supreme Court and Tenth Circuit precede@ging Missouri State Life Ins. Co. v.
Jones290 U.S. 199 (1933) and Evitt v. Durlar®®00 WL 1750512 (FOCir. Nov.

28, 2000), defendants asserdttlattorney fees may only count in determining the

amount in controversy when a plaintiff hdl) requested attorney fees in the
complaint, (2) cited the specific statute aamtract authorizing the award and (3)
made sufficiently particular factual allegations supporting a reasonable estimate of the
attorney fees. Defendants contend that ff§im his complainthas failed to comply
with these requirements. @adants suggest that theigsion of these requirements
was intentional.

According to defendants, plaintiff is negeking to recover attorney fees under
8 936, as assumed by the court, becausst#ttete authorizes attorney fees for “the
prevailing party,” and if defedants prevail, plaintiff Wi be required to pay their
attorney fees. Additionally, defendants point out that plaintiff would not be able to
collect a premium to counsel's lodestae under § 936. Defendants assert that
plaintiff is seeking to recover attay fees under the class action common-fund
exception to the American Rule. Howevdefendants maintain that attorney fees
awarded under this exception cannot cotoward the amount-in-controversy
requirement. Furthermore, defendants artheg even if plaintiff were seeking
attorney fees under § 936, those fees, uii@ath Circuit precedent, specifically,
Martin v. Franklin Capital Corp251 F.3d 1284, 1293 (@ir. 2001), could not be

aggregated to satisfy the amount-in-comérsy requirement. Dendants assert that

the attorney fees must be pro rated ssrthe class, and order to generate a
$2,000.01 attorney fee recovery for plaintiife total attorneyefe award for the class
would have to exceed $5,000,000. Defenslamintend that such award is purely

speculative and therefore any attorney d@erd may not be used to augment the



amount-in-controversy calculation. Hendefendants request the court to reconsider
its June 16 order and dismiss this action for lack of subject matter jurisdiction.
Plaintiff, in response, contends thatimlass action lawsuit filed originally in
federal court, such as this, there is nguieement for a plaintifto request attorney
fees in the complaint; to cite a contract or statute thorizing the award or to make
particular factual allegations in the colapt as to a reasonable estimate of the
attorney fees. According to plaintiff dltases cited by defendants are distinguishable
in that they involved removal jurigdion and none were class action lawsuits
originally filed in fedeal court. Plaintiff asserts that the “legal certainty” test for the
jurisdictional amount may be met by amarglihe pleadings or submitting affidavits
which sufficiently substantiate the amountontroversy. Plaintiff contends that he
has clearly pled a class action under RuleF&]. R. Civ. P.and that Rule 23(h)
provides that the court may award reasoaatlorney fees authized by law or by
the parties’ agreement. Plaintiff assert this counsel’s affidavit establishes that a
contingent fee agreement exists betweexingff and his attorney for fees in an
amount which, when allocated pro ratahe putative class, will exceed the amount
needed to establish subject matter jurisdic Moreover, plaintiff contends that
despite defendants’ argument to the caogtrlne complaint alleges a specific amount
of damages in the complaint from whichatorney fee can be reasonably estimated.
In addition, plaintiff argues that Oklama common law allows the recovery of
attorney fees under the common-fund theorgiamtrine. Plaintiff asserts that courts
have held that attorney fees may bauded in calculating the jurisdictional amount
if authorized by statute, contract or othegal authority. Plaintiff maintains that the
common-fund doctrine is “other legal authority.” Moreover, according to plaintiff,

the Oklahoma Supreme Court has concluded that under the common-fund doctrine,



attorney fees may be awarded from thad itself or may be paid directly by a
defendant to plaintiff's attorney based equitable principleand the exigencies of
the case. Because the court may, in itsrdigan, direct defendant to pay the fees to
plaintiff's counsel, plaintiff contends that the attorney fees under the common-fund
doctrine may be included in the amount in conersy. Further, plaintiff asserts that
under the common-fund doctrine, attorney faesevaluated as a percentage of the
total benefits obtained for the class, and &80 percent of the total benefits is a
benchmark for consideration. The amourdttdrney fees, plaintiff asserts, may also
be influenced by the contingent feeregment between counsel and the named
plaintiff and that a fee in the range of 30pkicent would be the market rate for class
actions in Oklahoma. Plaintiff contendsitla reasonable estimate of plaintiff's pro
rata share of potential attorney fees, atabbshed by his coue$s affidavit, is
sufficient to satisfy the amount in controversy.

Plaintiff also seeks (in the event thla¢ court believes that it must reconsider
its order) to offer additional evidence to prakat at the time the complaint was filed,
plaintiff held additional Series B Seriaéro Coupon Bonds (“Ses B Bonds”) of a
face value at maturity of $82,000,whigtaintiff argues, satisfies beyond doubt that
the jurisdictional amount is met. Plafitiequests leave from the court to amend his
complaint to add his additional SeriedBBnds to satisfy the jurisdictional amount.
Plaintiff also maintains that, as previbuargued in responde defendants’ motion
to dismiss, the court may include the pomsturity interest on the Series B Bonds
alleged in the complaint to satisfy the gdictional amount. Plaintiff asserts that, at
the time the complaint was filed, the paos&turity interest due on those Series B
Bonds, which were to pay $73,000.00 atumgy, was $5,475.00. Plaintiff argues



that this post-maturity interest added to the $73,000.00 satisfies the jurisdictional
amount.

Defendants, in reply, argue that th@ud must reconsider its June 16 order
since plaintiff disavows any intention seek an attornefee award under § 936.
Additionally, defendants argue that pla#ihconcedes that Oklahoma common law
requires under the common-fund theory thatdburt award attorney fees out of the
common fund. The only exception to this is when the court may exercise its
discretion to punish flagrant actions bhydefendant. According to defendants,
plaintiff latches onto this narrow, bad-faith exception as a shield against the
widely-accepted principle thatin common-fund recoveries, attorney fees are paid from
the fund and do not count toward satisfactof the amount in controversy. But
defendants argue that courts have refused to coumeytéees toward the amount
in controversy when no specific amount tibeney fees was alleged in the complaint
and when the award is discretionary witle jury. Defendants assert that the
complaint fails to request attorney feesancept or amount and does not allege any
basis for the court to take the extraoety step of requiring defendants to pay
attorney fees, if plaintiff prevails.

Defendants also argue that plaintéinnot use the additional Series B Bonds
to satisfy the amount in controversy. Dedants assert that the amount in controversy
Is measured at the time of the filing oétbomplaint. When the complaint was filed
on May 31, 2006, the additional Series B Bowase not in default because they did
not mature until June 1, 200Defendants contend thalaintiff may not amend his
complaint to increase the amount in com@rsy by including the additional Series B

Bonds. He may only amend his complaindwibstantiate jurisdimnal allegations to



show that the amount in controveresxceeded $75,000.00 whtére complaint was
filed.

In a surreply, plaintiff contends thide amount in controversy is measured by
the value of the object of thiéigation. According to plaitiff, the value of his claim
is the amount of the bonds, plus post-matuntgrest, as provided on the face of the
bonds. Plaintiff also contends that fiiture payment on the additional Series B
Bonds which matured on June 1, 2009 caodresidered in determining the value of
his claim. In support of his contentigiaintiff relies upon the court’s decision.in OK
Sales, Inc. v. Canadian Tool & Die, Lt@009 WL 1505561 (N.D. Okla. May 27,

2009), wherein the court found that future contractual benefits are included in

calculating the amount in controversy when a plaintiff alleges a continuing breach.
Id. at *6. Plaintiff contends that the value of his claim is the amount due under the
contractual provisions in his bonds, imding the $82,000.00 in bonds. According to
plaintiff, defendantgannot argue that the value of his claim for the $82,000 at the
time of the filing ofthe complaint was zero. Plaintiff asserts that the bonds had a
compound accreted value at thediof the filing of the compint sufficient to put the

value of his claim over $75,000.00. Plaintiff contends that these values are not too
speculative to include in the jurisdictional@aktion. Plaintiff asserts that defendant,
Greater Southwestern Funding Corporation, has not repudiated its ongoing obligation
to pay the bonds, although it has, by the Trustee’s acceleration and filing of
foreclosure, taken the position that it canpay the bonds. Finally, plaintiff asserts
that he has shown many grouridsassessing attorney fees against defendants, Rule
23, the contingent fee agreement withipliff, the common fund exception where the
court may exercise its equitable powerdewy attorney fees against defendants,

vexatious behavior of defendants duringlitigation or failure to follow the order of



the court. Plaintiff contends that thaldoes not exclude asegal certainty any one
of these legal grounds for an award of attyrfiees. Plaintiff asserts that he has
demonstrated that it cannot be shown vtpal certainty that his claim is for an
amount less than the jurisdictional amount.

Upon review, the court concludes thatonsideration of its order is required.
As pointed out by defendants, the couritsdune 16 order, concluded that a potential
attorney fee award under 12 O.S. 2001 8§ 9kl be included in determining the
amount in controversy. Plaintiff, in its pers filed with the court subsequent to the
court’'s order, has indicated that he wibit be seeking attorney fees under § 936.
Although plaintiff has argued that other grounds for assessingeytéees against
defendants exist, the coudnludes that these grounds are not sufficient for the court
to include a fee award in determining @r@ount in controversyRule 23(h) does
provide that the court may award reasonaltierney fees that are authorized by law
or by the parties’ agreemenivhile plaintiff has a contigent fee agreement with his
counsel, plaintiff does ndtave any agreement with defendants providing for the
award of reasonable attorney fees. Tart concludes that the existence of a
contingent fee agreement between plaintitf &is counsel is not a sufficient basis for
including an attorney fee award in the amount in controversy.

Plaintiff is correct that the OWkiema Supreme Court has recognized the
common-fund doctrine for an award of attorney fe&se, State ex rel. Burk v.
Oklahoma City 522 P.2d 612 (Okla. 1974). Although plaintiff acknowledges that

under the common-fund doctrine, attornees are normally awarded from the

common fund, rather than against a defamdalaintiff points out that the Oklahoma
Supreme Court in Burlexercising its plenary powerseuqjuity, specifically ordered

that the attorney fees be assessed aghmslefendants rather than from the common



fund. Plaintiff therefore argues that atteyrfees need not be awarded directly from
the common fund. However, the court ndted the languagelied upon by plaintiff

in Burk for allowing the court to require thefdadants to pay the fee award directly
rather than have the fees paid from ¢benxmon fund appears to have been stricken
on re-hearingld. at 62223 Plaintiff has not pointed tany other authority allowing
the court to order attorney fees paiddgefendant rather than from the common fund

under the common-fund exceptitmrthe American Rulé?® Because attorney fees are

2 On rehearing, Justice Simms stated:

Rehearing is hereby Granted for the limited purpose of striking all of
the language in the original opam, beginning at line 35 from bottom

of page 622, and all of page 622, and the following is substituted
therefor:

‘There is ample authority for allowing attorneys fees to be paid from
the fund which is recovered.__State, ex rel. Board of County
Commissioners of Harmon County v. Oklahoma Tax Commission
194 Okl. 359, 151 P.2d 797 (1944).

That portion of this Court’s judgment requiring Appellee to pay
Appellant’'s attorneys fees is reged and remanded with directions
to pay Appellant’s attorneys fees out of the lease payment or
payments.

Burk, 522 P.2d at 622.

% In addition, in State ex reBurk v. City of Oklahoma City598 P.2d 659 (Okla. 1979), the
Oklahoma Supreme Court stated:

[The equitable fund doctrine] declares that when an individual,
through his efforts, succeeds ireating or preserving a fund, then
such individual is entitled to invokke equitable powers of the Court
and have his fees paiicom the fund.

Id. at 660 (emphasis added).

* In Oklahoma, the right af litigant to recover attorney fees is governed by the American
Rule. See, Barnes v. Oklahoma Farm Bureau Mut. Ins.,@&.P.3d 162, 179 (Okla. 2000). This

8



paid from the common fund under the comnfiond doctrine, the court concludes that

any attorney fees awarded under the common fund doctrine may not be included in
determining the amount in controvers$ee, Leonard v. Enterprise Rent a Car9

F.3d 967, 973-74 (11.Cir. 2002) (holding that attorney fees awarded under the

common fund doctrine do not constitute pafta plaintiff's claim against the

defendant and cannot bensidered for amount-in-controversy purposes); Campbell
v. General Motors Corpl9 F. Supp. 2d 1260, 1269 (N.D. Ala. 1998) (“[o]nce the

common fund of the class recovery is established . . ., class counsel'dedecisd

from it . . . Because the defendant does pmyt the fee, it is not a part of the

‘controversy’ between the parsi§ (emphasis in original)n re Citric Acid Antitrust
Litigation, 1996 WL 116827, at *4 (N.D. Cal. March 12, 1996) (same).

Plaintiff also points out that the couny award attorney fees for the vexatious
behavior of a defendant. Int¢Nat. Bank & Trust Co. v. Owen865 P.2d 4 (Okla.
1977)°® the Oklahoma Supreme Court upheld plogver of the trial court to award a

limited attorney feewhere a party has engagedadppressive litigation conduct.
However, the bad faith litigation exceptiomiagrrow and is not intended to grant the

trial court a broad equitable authorityaward fees. Wallace v. Halliburtd@50 P.2d

rule provides that courts are without authorityateard attorney fees in the absence of a specific
statute or a contractual provision allowing the recovery of such fieesAn exception to the
American Rule is the common-fund doctrine. Buslipra.; City Nat. Bank & Trust Co. of
Oklahoma City v. Owen$65 P.2d 4, 7 (Okla. 1977). Anotlexception is the bad faith litigation
conduct exception, where attorney fees may berded when an opponent has acted in bad faith,
vexatiously, wantonly, or fioppressive reason. Barnéd P.3d at 29; City Nat. Bank & Trust Co.

565 P.2d at 7. This latter exception is discussed hereinafter.

> Even if the court could order attorney feesbe paid by the defendants, there are no
allegations in the complaint and no evidence submittettiéocourt to be able to exercise its plenary
powers in equity to require defendants to pay attorney fees under the common fund doctrine.

® City Nat. Bank & Trust Co. v.Owensas modified by 23 0.S. 2001 §103.

9



1056, 1060 (Okla. 1993). In the present csecourt concludes that attorney fees
based upon the bad faith liti@n conduct exception may nog¢ used in determining
the amount in controversy. There are hegations in the complaint of bad faith or
oppressive behavior by defgants and there has been no presentation of evidence
through affidavit as to any bad faibh oppressive behavior by defendahts.

As has been noted, plaintiff is notyieag upon § 936 for an award of attorney
fees, and an award of attorney fees utldeecommon-fund exception may not be used
in determining the amount in controvergyor these reasons, and because there is no
other basis for an award of attorney feegltontiff, the court concludes that its June
16 order cannot stand. Therefore, the court concludes that it must proceed with a
determination of whether plaintiff may rely upon the contractual post-maturity interest
of the B Series Bonds to satisfy the amount in controversy, whether plaintiff may
aggregate his claims with the other putative class members to satisfy the amount in
controversy and whether plaintiff may amdehis complaint to include the additional
bonds in the amount of $82,000 to satisfy the amount in controversy.

Il

In order for the court to exercisdiversity jurisdiction, “the matter in
controversy [must exceed] the sum or wabf $75,000, exclusive of interest and
costs.” 28 U.S.C. §1332(a). Plaintiff, irsltomplaint, alleges that he “purchased 73
B Bonds with a Stated maturity dateldécember 31, 2005, with an aggregate value
at maturity of $73,000.00.” Complaint, § 8ased upon this allegation, defendants

" Plaintiff also points out in his papers that another exception to the American Rule may
exist which permits the award of attorney fees sanction for willful disobedience of a court order.
See, Pettyjohn v. ShalaJ@3 F.3d 1572, 1575 (T@ir. 1994) (citing Chambers v. NASCO, Ins01
U.S. 32, 45-46 (1991)). There are no allegatiorteercomplaint and no &lence in the record of
any willful disobedience of a court order. Téwurt concludes that attorney fees based upon this
exception may not be used in determining the amount of controversy.

10



contend that the amount in controversyclesive of interesand costs,” does not
exceed $75,000.00. Plaintiff, howevargues that his $73,000.00 claim includes
contractual post-maturity interest of 158r annum and that this interest may be
included in determining the amount in caversy because it is an essential element
of his claim rather than “interest as suéhAccording to plaintiff, post-maturity
interest in the amount of $5,475.00 hactrued by the time of the filing of the
complaint, thereby bringing the amount daeplaintiff to $78,475.00, an amount in
excess of the jurisdictional amount. Pldintilso argues that he has prayed in his
complaint for damages individually amah behalf of the class “in excess of
$10,000,000.00" and that he can aggregateclaims of the class to satisfy the
jurisdictional amount.

The court concludes that plaintiff magt rely upon the post-maturity interest
of 15% per annum in calculating the amoumtontroversy. Although the Supreme
Court has held that intesemay be included when the demand for interest “is no
longer a mere incident of the principal ildedness . . . but becomes really a principal
obligation,see, Edwards v. Bates County63 U.S. 269, 272 (1896) (reaffirming and
further explaining the holding in Brown v. Webst&b6 U.S. 328 (1895)), the post-

maturity interest at issue is not part of the underlying principal obligation. The court

concludes that for purposes of determgihe jurisdictional amount, itis an accessory
demand.

In State Farm Mutual Autoabile Insurance Co. v. Narvgaer49 F.3d 1269,
1271 (16 Cir. 1998), the Tenth Circuit stated:

Section 1332 provides that tamount in controversy must
be met without considering imest and costs. The purpose
of excluding interest is to pvent the delay of a suit merely

8 See, Brown v. Websterl56 U.S. 328, 329 (1895).

11



to accumulate the necessary amount for federal jurisdiction.
Thus, interest is not counted if it was an incident arising
solely by virtue of a delay in payment of the underlying
amount in controversy.

(citations and internal quotation marks omitted).

The post-maturity interest claimed by pifif arises solely by virtue of the
delay in payment of the bonds. It accruedrdfie stated maturity of the bonds. Itis
a charge for the delay in pagmt. Because the interespresents a delay in payment
after maturity, the court concludes thatititerest may not be considered for purposes
of determining the amount in controvers§ee, Greene County v. Kortregi1 F.
241 (3" Cir. 1897);_Meding v. Receptopharm, Iné62 F. Supp. 2d 348, 353 (E.D.
N.Y. 2006); Robinchaux v. Gloriosa000 WL 1171119 * 2 (E.D. La. 200@¢eal so,
Brainin v. Melikian 396 F.2d 153, 155 (3d Cir. 1968) (noting distinction between

interest as “a charge for delay in thgmpent of money” and interest “as the agreed
upon price for the hire of money’nd explaining that “Congress’ purpose in
excluding ‘interest’ in determining the jurisdictional amount . . . [in diversity cases
was] to prevent the delaying of a suit nigtte accumulate the necessary amount for
federal jurisdiction.”) (intamal quotations marks omittedge also, 14 AA Charles
Alan Wright, Arthur R. Miller & Edwardd. Cooper, Federdractice and Procedyre

§ 3712 (2009) (“The apparent purpose of aedulg interest . . . is to prevent the
plaintiff from delaying suit until the cle, with accruing interest, exceeds the
statutory minimum . . . . Interest on coupons themselves, or on the bond, accruing after
the maturity of either . . . is exclude ‘interest’ in computing the amount in
controversy.”)

In his papers, plaintiff relies upon Tra®so, Inc. v. La Fuerza Area Bolivigna
24 F.3d 457 (2d Cir. 1994), wherein the Second Circuit held:

12



[W]here, as here, interest is owasl part of an underlying contractual
obligation, unpaid interebecomes part of the principal for jurisdictional
purposes.

Id. at 461. Although the post-maturity interest is part of an underlying contractual

obligation, the court agrees withetlsourt in_.Meding v. Receptopharm, Irstipra.,

for the reasons stated, that the Secondu@ided not “[intend]to lay down so open-
ended a rule that indefinlteaccruing interest must alwa be added to the amount in
controversy in determining velther a party has satisfiectjurisdictional threshold.”
462 F. Supp. 2d at 351-3538s was the case in Medintine court concludes that the

post-maturity interest in this case isn@re accessory to the primary obligation and
must be excluded from determining the amount in controversy under the plain
language of § 1332(4).

Although plaintiff contends that ued 23 O.S. § 22, his damages include
interest and therefore should be includethe jurisdictional amount, the court finds
that plaintiff is not seeking to recover im$erest pursuant to § 22 but pursuant to the
obligation created by the bonds themselveBhe court also rejects plaintiff's
argument that the interest at issue is erthture of a penalty and should be included
in the jurisdictional amount. The OklahansSupreme Court has concluded that a
contract to pay interest on a note atghler rate after matily does not necessarily
provide for a penalty. Nat. Life. Ins. Co. v. Hal&4 P. 536 (1916). The court is not
convinced that the Tenth Cirit's decision in Cahill v. Hovended32 F.2d 422 (10

Cir. 1942), requires a finding that the post-mijunterest at issue in this case exacts

a penalty and should be includeddetermining the jurisdictional amount.

® This court notes, as was recognized by_the Medmgt, the Supreme Court in the
Edwardscase never suggested that the additional interest sought by plaintiff, “interest . . . from
maturity” of the bonds and each coupon, shouléthbkided in the jurisdictional amount. It was
only the matured coupon interest that was included in the jurisdictional calculation.

13



The court agrees with defendants tthat claims of plaintiff and the putative
class members may not be aggated. The claimaf plaintiff and the putative class
members are not to “enforce a single titleight in which they have a common and
undivided interest.”"Snyder v. Harris394 U.S. 332, 335 (1969). Rather, the claims

of the plaintiff and the putative class mieers amount to sefze and independent

contract claims seeking to recover unidéividual bonds. As the Tenth Circuit has
already explained in this case, pldifgi claims arise under Section 9.12 of the
Indenture, which “was degmed to provide an indigiial remedy to a bondholder, in
contrast to the collective remedies outlinedhe other provisions of the Indenture.
The exercise of this individual right may be to the detriment of other bondholders.”
Brady v. UBS Financial Services, In638 F.3d 1319, 1326 (4Cir. 2008) (footnote

omitted). The court therefore concludes tihat plaintiff's claims and the claims of

the putative class members are not “common and undivided.” The court therefore
concludes that the claim of the plaintiffcdathe claims of putative class members may
not be aggregated to satisfy the amount in controversy.

1.

Finally, plaintiff requests the court ftgave to amend the complaint to add a
request for payment of $82,000 in aduhial Series B Serial Zero Coupon Bonds
which matured on June 1, 20@aintiff had purchased these bonds prior to the filing
of the original complaint and the bonklad reached a cqround acated value of
$8,344.60 in 1994. Plaintiff thus contendattht the time heiled this action, he
owned Series B Bonds of a value more than $75,000.00.

The amount in controversy must beasured by the state of the facts that
existed at the time the complaint was filed. Symes v. H&T& F.3d 754, 758 (10

Cir. 2006). Plaintiff would be seeking tecover on the additional Series B Bond

pursuant to the remedy in § 9.12 oé timdenture, which gives the bondholder the

14



absolute and unconditional right to receive payment of the bond “on the respective
Stated Maturities expressedsach Bond.” As indicated, the stated maturity of the
additional Series B Bonds was June 1, 2@@8intiff could not bring his claim on the
additional bonds pursuant to § 9.12 utiié bonds had matured. Because the bonds
matured after the filing of the complaint, the court concludetste additional bonds

may not be used to determine the amount in controversy.

The court rejects plaintiff's argumentaththe additional Series B Bonds may
be included in the amount in controveesy continuing damages resulting from the
1993 breach. Although the bonds werelefault in 1993, plaiiff, as discussed, is
seeking recovery of the bonds under the ynprovided forin 8 9.12. That remedy
allows recovery at maturity of the bondBhe court concludes that plaintiff may not
use the Series B Bonds to satisfy theoant in controversy on the basis that they
represent continuing damages flowing from the 1993 breach.

Courts allow the relation back of anthment that cure jurisdictional defects.
See, 3 James WM Moore, Moore’s Federal Practic® 19[2] (3d. ed. 2009). The

court concludes that the proposed amesaimcannot relate back to cure the

jurisdictional defect. The new claim in red&o the additional Series B Bonds did not

arise out of the “conduct, transaction, agcorrence set out — or attempted to be set

out—in the original pleading.” FRa115(c)(2), Fed. R. Civ. Psgealso, Correspondent
Services Corp. v. First Equities Corp. of Flori@88 F.3d 119, 125 (2d Cir. 2003)

(remanding to district cotito address whether new declaratory judgment claim in

amended complaint, brought under 28 U.S.C332, related back to commencement
of action and stating that a new claim tetaback to the commeement of the action
if “the claim ... arose out of the conduct, transaction, or occurrence set forth or

attempted to be set forth in the original pleading.”) (quotation omitted).

15



While 28 U.S.C. § 1653 permits amendmeata complaint to cure defective
allegations of jurisdictiont does not “empower federabarts to amend a complaint
S0 as to produce jurisdiction wigarone actually existed.”” NarvaeizZ}9 F.3d at 1272
(quoting_Newman-Green, Inc. v. Alfonzo-Larra#0 U.S. 826, 831 (1989)). The

court concludes that it cannot permit pldirtt add a new claim to satisfy the amount
in controversy when subject matter jurigaha never actually existed over the present
action. Id.

Rule 15(a)(2), Fed. R. Civ. P., provgithat the “court should freely give leave
when justice so requires.” Howevéhe court may also deny leave under Rule
15(a)(2) because of “undueldg, bad faith, or dilatory motive on the part of the
movant, repeated failure to cure defiacies by amendments previously allowed,
undue prejudice to the opposing party byuariof allowance of the amendment,
futility of the amendment, etc.” Foman v. Dav8§1 U.S. 178, 182 (1962). In the

case at bar, the court concludes thatdetovamend should l#enied because the
amendment sought by plaintiff would be futitecure the jurisdictional defect as to
the amount of controversy. The court therefconcludes that plaintiff's request and
motion to amend the complaint should be denied.

V.

“When federal subject matter juristion is challenged based on the amount
in controversy requirement, the plaintiff[] sitshow that it does not appear to a legal
certainty that [he] canneoecover’ the jurisdictional amount.” Woodmen of World
Life Ins. Society v. Manganay842 F.3d 1213, 1216 (1Cir. 2003) (quoting Watson
v. Blankinship 20 F.3d 383, 386 (¥0Cir. 1994)). Although it is difficult for a

dismissal to be premised on the basis thatrequisite jurisdictional amount is not

satisfied, dismissal under the legal cettistandard will be warranted when “a

contract limits the possible recovery, whae law limits the amount recoverable, or

16



when there is an obvious abuse of federal court jurisdiction.” Woodmen of World

Life Ins. Society 342 F.3d at 1217. The court concludes that plaintiff has failed to

show that it does not appear to a legartainty that he cannot recover the
jurisdictional amount. The court concludieat the bonds and the applicable law limit
the jurisdictional amount of plaintiff's alm to $73,000.00. Because plaintiff's claim
against defendants does not exceed $75,00€h@0court concludes that it lacks
subject matter jurisdiction over thisten and defendants’ motion to dismiss
plaintiff's complaint for lack of subject matter jurisdiction must be granted.
V.
Accordingly, Defendant#lotion for Reconsideration, filed June 19, 2009

(doc. no. 75), iISSRANTED. The court’'s order ofune 16, 2009 (doc. no. 72) is
VACATED. Defendants’ Motion to Dismiss the Complaint for Lack of Subject
Matter Jurisdiction (doc. no. 52), GRANTED. Plaintiff's Opposed Motion to
Amend Complaint, filed Augusl4, 2009 (doc. no. 93), BENIED. The above-
entitled action iDISMISSED WITHOUT PREJUDICE.

In light of the court’s ruling, Plaintiff $Motion to Correct Order, filed July 21,
2009 (doc. no. 86) and Plaintiff's Motionrf€lass Certification, filed September 1,
2009 (doc. no. 97), aieENIED asMOOT.

DATED March 12, 2010.

AP DA

STEPHEN P. FRIOT =
UNITED STATES DISTRICT JUDGE

06-0282p019.wpd
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