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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

DAVID EUGENE LITTLESUN,
Petitioner,
Case No. 06-CV-699-TCK-FHM

VS,

DAVID PARKER, Warden,

N N N N N N N N N

Respondent.

OPINION AND ORDER

This is a 28 U.S.C. § 2254 habeas corpoBon. Petitioner is a state inmate and is
represented by counsel. Respondent filed a response (Dkt. # 12) to the petition and provided the
state court record (Dkt. #s 12, 13, 14) for the Court’s use in resolving the claims raised in the
petition. Petitioner did not file a reply to the respmrfsor the reasons discussed below, the Court
finds the petition for writ of habeas corpus should be denied.

BACKGROUND

During the early morning hours of AptiB, 2003, Petitioner’s wife, Andrea Littlesun, went
to the house of her neighbor, Bennie Melton, segkelp. She was bruised and bleeding. Bennie
Melton called police. The police interviewed grmbtographed Mrs. Littlesui.hey also recovered
evidence from the Littlesun home, including a sed&i@fe. Based on the incident giving rise to
her injuries, Andrea Littlesun signed a petition for an emergency protective order against her
husband which was granted.

As a result of those events, Petitioner Dasidjene Littlesun was charged in Washington
County District Court, Cased\ CF-2003-154, with two counts of Domestic Abuse, in violation of

Okla. Stat. tit. 21, 8§ 644(c) (Cowntl and 2), and one count of Assault and Battery With a
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Dangerous Weapon, in violation of Okla. Stat. tit. 21, 8 645 (Count 3), all After Former Conviction
of Two or More Felonies. A preliminary hearing began on May 27, 2003. However, Andrea
Littlesun could not be located. As a result, a material witness warrant issued and she was arrested
on June 9, 2003. On June 10, 2003, the preliminary hearing was continued. At the preliminary
hearing, the trial court heard testimony from the police officers and Bennie Melton. Andrea
Littlesun also testified and recanted her accusations against Petitioner, claiming that she had not told
police the truth on the morning April 13, 2003. She testified that Petitioner had not assaulted on
April 13, 2003, and that she had simply made up lllegations to get even with him. Despite the
victim’s recantation, howeveRetitioner was bound over for trial on all three felony counts.
Thereafter, Petitioner waived his right to a juryltrié the conclusion of a non-jury trial, Petitioner
was convicted of Domestic Abuse/Assault antt@&y (Count 1), and Assault and Battery With a
Dangerous Weapon (Count 3), both After Formen¥iction of Two or More Felonies. The trial
court judge sustained a defense motion to disn@dount 2, Domestic Abuse. The trial court
sentenced Petitioner to ten (10) years imprisonment as to Count 1 and twenty (20) years
imprisonment as to Count 3, to be served eontvely. He was also fined $500 per count. During
trial proceedings, Petitioner was represented by attorney Kristi Sanders.

Petitioner appealed his convictions to théabkma Court of Crimial Appeals (“‘OCCA”").
On direct appeal, Petitioner, represented by atto8teven M. Presson, raised the following three
(3) propositions of error:

A: As a matter of law and a matter of public policy, insufficient evidence existed to

support the charges against Mr. Littlesun; pursuant to Jackson v. Vidj3ia).S.

307, 99 S.Ct. 2781, 61 Ed.2d 560 (1979), and Spuehler v. StF@9 P.2d 202
(1985), the convictions must be vacated.




B: Mr. Littlesun’s convictions must be reversed because they were unconstitutionally
based on Mr. Littlesun’s federal constitutibféth Amendment right against self-
incrimination: the trial court’s verdict was tainted with the observation that Mr.
Littlesun refused to make a statement to police about the incident.

C: The sentences imposed for the conduablved, if the conduct happened, shock the
conscience and should be modified.

(Dkt. # 12, Ex. 1). On January 27, 2006, in Case No. F-2005-53, the OCCA rejected Petitioner’s
claims and affirmed the JudgmemidaSentence of the trial court. Sekt. # 12, Ex. 3. Petitioner
did not file a petition for writ oertiorari at the United States Supreme Court nor did he seek post-
conviction relief in the state courts.

On December 29, 2006, Petitioner filed his fedpedition for writ of habeas corpus (Dkt.
# 2). Petitioner identifies two (2) grounds for relief, as follows:

Ground 1: Insufficient evidence existed support the charges against Mr.

Littlesun; pursuant to Jackson v. Virginé43 U.S. 307, 99 S.Ct.
2781, 61 L.Ed.2d 560 (1979), the convictions must be vacated.

Ground 2: Mr. lttlesun’s convictions must be reversed because they were

unconstitutionally based on Mr. Littlesun’s federal constitutional Fifth
Amendment right against self-incrimination: the trial court’s verdict was
based in part on the fact that Mittlesun refused to make a statement to
police about the incident.

(Dkt. # 2). Respondent filed a response (DKt2}tto the petition and asserts that under 28 U.S.C.

§ 2254(d), Petitioner is not entitled to habeas corpus relief.

ANALYSIS
A. Exhaustion/Evidentiary Hearing

Before addressing the claims raised ie tbetition, the Court must determine whether

Petitioner meets the exhaustion requirenoé@8 U.S.C. § 2254(b) and (¢). JRese v. Lundy455



U.S. 509, 510 (1982). Respondent concedesDkee? 12, and the Court agrees that Petitioner’s
claims raised in the petition were presented to the OCCA on direct appeal and are exhausted.
The Court also finds th&etitioner is not entitled to avidentiary hearing. Séddichael

Williams v. Taylor 529 U.S. 420 (2000).

B. Claimsadjudicated by the OCCA

When a state court has adjudicated a cotistital claim, a petitioner may obtain federal
habeas relief only if the statedsion “involved an unreasonable application of clearly established
Federal law, as determined by the SupremerCof the United States” or “was based on an
unreasonable determination of the facts in lightthe evidence presented in the State court

proceeding.”_Se28 U.S.C. § 2254(d); Bell v. Cone35 U.S. 685, 694 (2002); Williams v. Taylor

529 U.S. 362, 402 (2000); Neill v. Gibsdv8 F.3d 1044, 1050-51 (10th Cir. 2001). Furthermore,

the “determination of a factual issue made by aeStatrt shall be presumed to be correct. The
applicant shall have the burden of rebuttingafesumption of correctness by clear and convincing
evidence.” 28 U.S.C. § 2254(e)(1). In this case OCCA adjudicated Petitioner’s claims on direct
appeal. Therefore, the claims shall be reviewed pursuant to 28 U.S.C. § 2254(d).

1. Insufficient evidence (ground 1)

As his first proposition of error, Petitioner argues that the State presented insufficient
evidence to support his convictions. The OCCjeated this claim on direct appeal, finding as
follows:

... we have reviewed the evidence inlitjlet most favorable to the State and found

any rational trier of fact could haf®und beyond a reasonable doubt that Appellant

physically assaulted his wife on April 13, 2008e Eadlick v. Sate, 2004 OK CR

21, 115, 90 P.3d 556, 559. The credibility divwsses and the weight and value to

be given their testimony is within the provirafehe trier of factand the trier of fact
may believe one witness while disditing several other withessebicDonald v.
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Sate, 1984 OK CR 31, 1 5, 674 P.2d 1154, 11R&hfro v. Sate, 1980 OK CR 6,

1 8, 607 P.2d 703, 706. Despite conflicts in the evidence, including the victim’'s

recantation of her original allegations against Appellant, there was sufficient

evidence to support the trial court’s finding of gulee Johnsonv. Sate, 2004 OK

CR 23,110,93P.3d 41, 45. Thiseasdistinguishable frotdnited Statesv. Bahe,

40 F.Supp.2d 1302 (D. N.M. 1998) relied upon pyellant. Here, the victim’s out-

of-court statements were not the only substantive evidence of guilt and there was

sufficient evidence, apart from the victim's recanted statements, to support the

convictions.
(Dkt. # 12, Ex. 3).

As stated above, a writ of habeas corpusmatibe issued on a statlaim adjudicated on
the merits unless the claim “resulted in a decigiiatwas contrary to, or involved an unreasonable
application of, clearly established Federal lagrdetermined by the Supreme Court of the United
States,” 28 U.S.C. § 2254(d)(1), was “an unreasonable determinatajrthe facts in light of the
evidence presented in the State court proceedingdtig. 2254(d)(2). “[A] determination of a
factual issue made by a State court shall be prediwonbe correct.” 28 U.S.C. § 2254(e)(1). Tenth
Circuit authority is divided as to “whether, und=EDPA, we review a sufficiency-of-the-evidence

issue as a legal determination under 28 U.$2254(d)(1) or a factual finding under § 2254(d)(2)

and (e)(1).”_Romano v. Gibsp@39 F.3d 1156, 1164 n.2 (10th Cir. 2001); ak® Dockins v.

Hines 374 F.3d 935, 939 (10th Cir. 2004). Under either standard, Petitioner’s claim in this case
fails.

In examining Petitioner’s sufficiency of thevidence claim, the appropriate inquiry is
“whether, after viewing the evidence in the lightstiavorable to the prosecution, any rational trier
of fact could have found the essential elemehtde crime beyond a reasonable doubt.” Jackson
v. Virginia, 443 U.S. 307, 319 (1979). Both direct andwnstantial evidence are considered in

determining whether evidence is suffidiemsupport a conviction. Lucero v. Kertdy83 F.3d 1299,




1312 (10th Cir. 1998). In evaluating the evidence presented at trial, the Court does not weigh

conflicting evidence or consider witness credibility. Wingfield v. MasE®? F.3d 1329, 1332

(10th Cir. 1997); Messer v. Rober#® F.3d 1009, 1013 (10th Cir. 1998hstead, the Court must

view the evidence in the “light mofgtvorable to the prosecution,” JacksdA3 U.S. at 319, and
“accept the jury’s resolution of ¢hevidence as long as it is withthe bounds of reason.” Grubbs
v. Hannigan 982 F.2d 1483, 1487 (10th Cir. 1993). Furtliee, Court evaluates the sufficiency of
the evidence by “consider[ing] the collective infaresto be drawn from the evidence as a whole.”

United States v. Wilsqri07 F.3d 774, 778 (10th Cir. 199@uoting_United States v. Hogks80

F.2d 1526, 1532 (10th Cir. 1986)). Under the AEDPA, the Court must decide whether the OCCA'’s
decision that there was sufficient evidence to support a finding of guilt was contrary to or an

unreasonable application of Jacksre?8 U.S.C. § 2254(d)(1); Spears v. Mullg#3 F.3d 1215,

1238-39 (10th Cir. 2003).

This Court looks to Oklahoma law for the stapdive elements of Domestic Abuse/Assault
and Battery and Assault and Battery With a DaogeiWeapon applicable to the sufficiency of the
evidence standard. Seeq, Spears343 F.3d at 1238; sedsoJackson443 U.S. at 324 n.16. As
applicable to the facts of thiase, Oklahoma law provided the elements of Domestic Abuse/Assault
and Battery, as follows: first, willful; second, unlawful; third, attempting or offering to use force or
violence; fourth, the use of force or violencéhij against the person of a current spouse. OUJI-CR
2d, 8§ 4-26A; Okla. Stat. tit. 21, § 644(C). The eders of Assault and Battery With a Dangerous
Weapon are: first, an assault and batteegosd, upon another person; third, with a dangerous
weapon; fourth, without justifiable or excusab#ise; fifth, with intent to do bodily harm. OUJI-

CR 2d 4-12; Okla. Stat. tit. 21, § 645.



In this case, Petitioner argues that the victim, his wife Andrea Littlesun, recanted the
allegations against him and that without those allegations, there was insufficient evidence
demonstrating that a crime occurred. Significgmti finding Petitioner guilty, the trial judge stated
that “it is up to the court to assess the credibility of the witnesses . . . It is this judge’s opinion that
Mrs. Littlesun perjured herself today.” S€e Trans. at 90. That finding of fact is entitled to a
presumption of correctness. S@8 U.S.C. §2254(e)(1). Petitioner has failed to rebut the
presumption of correctness with clear and conamevidence. Furthermore, upon consideration
of the collective inferences tze drawn from the evidence aw/hole, the evidence does not give
rise to a reasonable doubt as to Petitioner’s guile tiliAl court, as the trier of fact, heard testimony
from the police officers who responded to the cadl dbmestic abuse incident. In addition, the trial
court judge reviewed the preliminary hearing testimony of Bennie Melton, after determining that
Ms. Melton was unavailable for trial. Ms. lan, the neighbor who helped Andrea Littlesun
shortly after the incident, tegefl that Mrs. Littlesun was s@ and had multiple bruises and
abrasions. The trial court judge also reviewed phajags taken of the victim and her injuries and
viewed the knife allegedly held to the victim’s throat by Petitioner.

Based on that evidence, the trial court judge found Petitioner guilty of the crimes charged
in Counts 1 and 3, After Formeo@viction of Two or More Felonies. This Court finds that after
viewing the evidence as a whole, the triaurtgudge could haveeasonably discounted the
recantation by the victim. Therefore, the Court concludes that the evidence, when viewed in a light
most favorable to the State, was sufficient to allow the trial court as a rational trier of fact to have
found the essential elements of the crimes for which Petitioner was convicted beyond a reasonable

doubt. Petitioner has failed to demonstrate tr@tQRCA’s resolution of this claim was contrary



to, or involved an unreasonable application of, tyezstablished federal law as determined by the
Supreme Court, 28 U.S.C. 8§ 225%(d, or an unreasonable determination of the facts, 28 U.S.C.
§ 2254(d)(2)._Se®ockins 374 F.3d at 939 (recognig that the Tenth Circuit has not clearly
settled whether sufficiency of the evidence on hatmasw presents a question of law or fact). The
Court finds habeas corpus relief shall be denied on this claim.

2. Violation of Fifth Amendment right against self-incrimination (ground 2)

As his second ground of error, Petitioner alleges that the his convictions must be reversed
because they were obtained in violation offifth Amendment right against self-incrimination.
Specifically, he complains that during his betréd, the prosecutor improperly elicited a comment
violative of his right to remain silent. The record reflects that during the prosecutor’s direct
examination of Officer Thomas, the Bartlesvilldipe officer who arrested Petitioner, the following
exchange took place:

Q: And at the police department did yowaogone else to your knowledge question him
about the incident?

A: | believe | offered him [sic] to see if he wanted to give a statement but he refused.
(Dkt. # 14, Tr. Trans. at 26). Bense counsel lodged no objection to the line of questioningnd.
direct appeal, the OCCA found as follows:

. any error which occurred as a result of the trial court’s consideration of
Appellant’s post-arrest silence was harmless as Appellant has failed to show any
resulting prejudice See Smallwood v. Sate, 1995 OK CR 60, T 36, 907 P.2d 217,
228-229;Harrall v. State, 1984 OK CR 20, 1 6, 674 P.881, 583. The trial judge
was certainly aware of Appellant’s righdt remain silent and the weight to be
accorded that evidence. Testimony fromictim’s neighbor and the investigating
officer provided sufficient other evidence aagfrom Appellant’s silence, to support
the convictions. Appellant’s failure ®how prejudice also defeats his claim of
ineffective assistance of counsel for failing to raise an objection to the testimony.
See Bland v. Sate, 2000 OK CR 11, 9 112, 4 PI3d 702, 730-731 cigmgckland v.
Washington, 466 U.S. 668, 687, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674 (1984).
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(Dkt. # 12, Ex. 3).

In Doyle v. Ohig 426 U.S. 610 (1976),the Supreme Court held a prosecutor deprives a
criminal defendant of due process by makimproper comments about the defendant’s post-
Mirandd silence. Doyle426 U.S. at 611, 619. Tenth Circuit precedent provides that “[t]he state
may not use a defendant’s exer@$ais right to remain silerib obtain his conviction.” Hamilton
v. Mullin, 436 F.3d 1181, 1187 (10th Cir. 20@doting Jones v. Stofts9 F.3d 143, 146 (10th Cir.
1995)). “[T]he question is ‘whether the languaged [by the prosecutor] was manifestly intended
or was of such character that the jury would redlyand necessarily take it to be a comment on the

defendant’s right to remain silent.”” Battenfield v. Gibs@86 F.3d 1215, 1225 (10th Cir. 2001)

(quoting Pickens v. Gibser206 F.3d 988, 998 (10th Cir. 2000)). Any error in permitting the

prosecutor to comment upon the defendant’s righiiémce is subject to a harmless error analysis.

SeeBrecht v. Abrahamsqb07 U.S. 619, 628-29 (1993). In applyithe standard, the court must

consider whether the error had a “substantnal enjurious effect or influence’ on the outcome.

Id. at 637 (quoting Kotteakos v. United Sta®28 U.S. 750, 776 (1946)). To make such a showing,

the habeas petitioner must establish thatttor “resulted in actual prejudice.” félthough the

standard set forth in Brechtose in the context of a jury trial, the standard is equally applicable in

a case tried to the bench.” Abraham v. Kan2a4 F.Supp.2d 1308, 1322 (D. Kan. 2002) (citing

Beets v. lowa Dep't of Corr. Sery464 F.3d 1131, 1136 (8th Cir. 1999) (applying harmless error

analysis on habeas review of bench trial)).
In this case, when viewed in context, tngestion does not suggest that the prosecutor

intended to infer Petitioner’s guilt from his post-arrest silence during the examination of Officer

'Miranda v. Arizona384 U.S. 436 (1966).
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Thomas. The question did not generate a resgbasevas a direct or unequivocal comment as to
Petitioner’s invocation of his right to remain silelRtirthermore, Petitioner in this case waived his
right to a jury trial and proceeded with a blertigal. Under both Oklahoma and federal law, it is
presumed that when a trial court operateshastrier of fact, only competent and admissible

evidence is considered in reaching a decision.Udéed States v. Norman,T.29 F.3d 1099, 1107

(10th Cir. 1997); Magnan v. Sta@07 P.3d 397, 412 (Okla. Crim. App. 2009) (citations omitted).

The Court recognizes that the trial court judge stated that she based her finding of guilt in
part on “the condition of Mr. Littlesun as testdito by Officer Thomas who, according to my notes,
testified at our previous setting that Mr. Littlesun refused to give a statdimat night when he
encountered him at the convenience store.” Mde# 14, Tr. Trans. at 90-91. To the extent that
statement could be read to indicate that thedoart judge relied on Petitioner’s post-arrest silence
as evidence of guilt, the Court agrees with tli&02’s conclusion that thiial court’s error was
harmless. The trial court judge identified other bases for her ruling including Mrs. Littlesun’s lack
of credibility, the combined circumstantial and direct evidence, the testimony of Bennie Melton, the
fact that Mrs. Littlesun signed the petition for @mergency protective order, the finding of the
knife, the condition of the residence, and the condition of Mrs. Littlesun.idSee light of the
stated reasons supporting the trial judge’sngylithe Court finds that any improper reliance on
Petitioner’'s post-arrest silence was harmless error because it did not have a “substantial and

injurious effect or influence” in determining the verdict. Bred@7 U.S. at 623 (quotation

omitted). Petitioner is not entitled to habeas relief on ground 2 of the petition.
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CONCLUSION
After carefully reviewing the record in thease, the Court concludes that Petitioner has not
established that he is in custody in violatiortled Constitution or laws or treaties of the United

States. His petition for writ of habeas corpus shall be denied.

ACCORDINGLY, IT ISHEREBY ORDERED that:
1. The petition for a writ of habeas corpus (Dkt. # 2jasied.

2. A separate Judgment shall be entered in this case.

DATED THIS 12th day of February, 2010.

s

TERENCE KERN
UNITED STATES DISTRICT JUDGE
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