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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

JIMMY ALLEN PHILLIPS,
Petitioner,
Case No. 07-CV-048-TCK-FHM

VS,

JUSTIN JONES, Director,

N N N N N N N N N

Respondent.

OPINION AND ORDER

Before the Court is Petitioner’'s 28 U.S.Q22b4 petition for writ of habeas corpus (Dkt. #
1). Petitioner is a state prisoner and appparse. Respondent filed a response (Dkt. # 9) to the
petition, and provided the state court record necg$saresolution of Petitioner’s claims (Dkt. #s
9, 10, 11). Petitioner has not filed a reply to the response. For the reasons discussed below, the
Court finds the petition shall be denied.

BACKGROUND

OnJuly 3, 2003, two girls, twed-year-old A.C. and fourteen-year-old M.P., were swimming
with Petitioner Jimmy Allen Phillip in his swimming pool at his house, located in Chelsea,
Oklahoma. Both girls accused Petitioner obdpiag them, putting his hand under their swim suits,
and inserting his finger in their vaginas. Eachwgithessed Petitioner’s contact with the other girl.
No one else was present at the time of the incidents of sexual contact.

As a result of those events, Petitioner veasrged with two (2) counts of Rape by
Instrumentation (Counts | and Il), and two (Buats of Lewd Molestatn (Counts Il and V), in
Rogers County District Court, Case No. 2603-324. Counts Ill and IV were dismissed prior to

trial. At the conclusion of a jury trial, Bgoner was found guilty of both counts of Rape by
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Instrumentation. The trial court sentenced Petitioner in accordance with the jury’s recommendation
to twelve (12) years on Count | and to twenty-i#8) years on Count Iyith the sentences to be
served consecutively. Petitioner was represented at trial by attorney William R. Higgins.

Petitioner appealed his convictions to théabkma Court of Criminal Appeals (“OCCA”").
Represented by attorney Gloyd McCoy, he raised a single proposition of error: “Mr. Phillips was
denied a fair trial because of the impropemarks made by the prosecutor during closing
argument.” Se®kt. # 9, Ex. 1. Within his direct appdaief, appellate counsel also argued that
trial counsel provided ineffective assistancecofinsel in failing to object to the prosecutor’s
improper comments. In an unpublished sumnwgoyion filed June 8, 2005, in Case No. F-2004-
576 (Dkt. # 9, Ex. 3), the OCCi#dund that Petitioner’s claim of prosecutorial misconduct did not
warrant reversal of the convictions but did warratief from the sentences. Therefore, the OCCA
affirmed the judgments but modified the sentences to be served concurrently. Id.

On September 1, 2006, Petitioner filed an appboaor post-conviction relief in the state
district court, Se®kt. # 9, Ex. 4. He prepared his #ipation on the form approved by the OCCA.
In Part B of the form, Petitioner stated he hag@ibositions of error and attached a list identifying
49 “potential grounds for relief.” He placed $Xbeside 31 of the 49 grounds, but provided no
factual support for any of the 31 marked claiBy. order filed September 25, 2006 (Dkt. # 9, Ex.
6), the state district court deniegief, finding all of the claims to be procedurally barred except the
claims of ineffective assistance of counsel and lpeansidered evidenceThe trial court rejected
those claims, finding that “trial counsel’s regretation was sufficient under the United States and
Oklahoma Constitutions and Amendments thereto, and that there was no reference to what any

‘newly discovered evidence’ may be.” Sige Petitioner filed a post-conviction appeal in the



OCCA. Sedkt. #9, Exs. 7 and 8. By Order filed January 12, 2007, in Case No. PC-2006-1108,
the OCCA imposed a procedural bar on all claersept a claim of effective assistance of
appellate counsel. Sdakt. # 9, Ex. 9. In addition, the OCCA rejected the claim of ineffective
assistance of appellate counsel. Bee

On January 22, 2007, Petitioner filed his federal petition for writ of habeas corpus (Dkt. #
1). Petitioner identifies three (3) grounds for relief, as follows:

Ground 1: Prosecutorial miscondudenied petitioner a faitrial due to improper
remarks by prosecutory [sic] during closing arguments.

Ground 2: Trial counsekas ineffective for failing to object to prosecutor’s improper
remarks (see Ground 1).

Ground 3: See attached pages for thirty{&19 additional potential grounds for relief,
all raised on collateral state post conviction relief. Hearing denied. Record
denied.
SeeDkt. # 1. In response to the petition, Respondsseérts that Petitioner is not entitled to habeas
relief on the first two grounds of error und& U.S.C. § 2254(d), and that ground 3 should be
denied as procedurally barred or because the “potential” grounds are undeveloped factually. See
Dkt. # 9. As indicated above, Petitioner did niat & reply to Respondent’s response. However,
he did file a motion for leave to file an amended petition to provide a factual basis for the claims
raised in ground 3 of the petition. Jekt. # 22. By Order filed September 4, 2008 (Dkt. # 25), the

Court denied the motion foedve to file amended petition finding that the proposed amended

petition contained unexhausted claims.



ANALYSIS

A. Exhaustion/Evidentiary Hearing

Before addressing the claims raised ie tbetition, the Court must determine whether
Petitioner meets the exhaustion requirenoé@8 U.S.C. § 2254(b) and (c). JRese v. Lundy455
U.S. 509, 510 (1982). Exhaustionediederal claim may be accomplished by showing either (a) that
the state’s appellate court has had an opportunity to rule on the same claim presented in federal
court, or (b) that there is an absence of avasl&lbhte corrective process or circumstances exist that
render such process ineffective to protect thets of the applicant. 28 U.S.C. § 2254(b); alse

White v. Meachum838 F.2d 1137, 1138 (10th Cir. 1988). Tlbhaustion doctrine is “principally

designed to protect the state courts’ role in the enforcement of federal law and prevent disruption

of state judicial proceeaags.” Harris v. Champigrl5 F.3d 1538, 1554 (10th Cir. 1994) (quoting

Rose 455 U.S. at 518); sedsoStewart v. Martinez-Villareab23 U.S. 637, 644 (1998). “In order

to exhaust his state remedies, a federal habeas petitioner must have first fairly presented the

substance of his federal habeas claim to state courts.” Hawkins v. Nalirr.3d 658, 668 (10th

Cir. 2002) (citing O’Sullivan v. Boerckeb26 U.S. 838, 844-45 (1999)). In this case, Respondent

concedes and the Court agrees that Petitioner has exhausted available state court remedies.
In addition, the Court finds that Petitioner is not entitled to an evidentiary hearing. See

Williams v. Taylor 529 U.S. 420 (2000).

B. Claims adjudicated by the OCCA
The Antiterrorism and Effective Death Pendiist (“AEDPA”) provides the standard to be
applied by federal courts reviewing constitutional claims brought by prisoners challenging state

convictions. Under the AEDPA, when a state tbas adjudicated a claim, a petitioner may obtain



federal habeas relief only if the state decisiaas contrary to, or involved an unreasonable
application of clearly established Federal law, as determined by the Supreme Court of the United
States” or “was based on an unreasonable detatimmnof the facts in light of the evidence

presented in the State court proceeding.” &e8).S.C. § 2254(d); Williams v. Taylds29 U.S.

362, 402 (2000); Neill v. Gibsor278 F.3d 1044, 1050-51 (10th Cir. 2001). When a state court

applies the correct federal law to deny relief,defal habeas court may consider only whether the
state court applied the federal law in an objectively reasonable manné&elBee€Cone 535 U.S.

685, 699 (2002); Hooper v. MullirB14 F.3d 1162, 1169 (10th Cir. 2002). Furthermore, the

“determination of a factual issue made by a Statert shall be presumed to be correct. The
applicant shall have the burden of rebuttingafesumption of correctness by clear and convincing
evidence.” 28 U.S.C. § 2254(e)(1). Inthis case, the OCCA adjudicated Petitioner’s ground 1 claim
on direct appeal. In addition, the OCCA adjudicaedaim of ineffective assistance of appellate
counsel on post-conviction appeal. Therefore, textent those claims are cognizable, they shall
be reviewed pursuant to § 2254(d).

1. Prosecutorial misconduct

As his first proposition of error, Petitioner allegkeat he was denied a fair trial as a result
of improper comments by the prosecutor during closing argument. He claims that the prosecutor
impermissibly vouched for the credibility of the victims and improperly referenced religion during
the rebuttal stage of closing arguments. On direct appeal, Petitioner identified the objectionable
comments as follows:

A man | used to work for who usedlie the D.A. looked at me once and he
said, “Do you believe in your case?” And it was not this case. It was another case.

But he said, “Do you believe in your casé?®aid, “Yes, | believe in my case.” He
said, Well don’t you have the guts to get ugréhand say either believe these girls
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... Ifyou believe them and I've proven it beyond a reasonable doubt, return a guilty
verdict. And if you think thestwo girls are the biggest liars in eternity, have come
for months, testified in different hearing®u’ve heard about the testimony of their
tears, their fears. Do you think [M.P.’gfrs on this withess stand were tears of joy?

Ladies and gentlemen, | believe in my case. These two girls did, as | said
before, everything they were asked to do. They were at every hearing they were
asked to be at. They tegifl. And if the defense isdah[A.C.] was concerned about
her mother, [A.C.] could certainly have tdidr attorney, | don’t want to be adopted.
Why? | don’t know the whys. All I know ithese two little girls beared [sic] their
souls. And is it not a shame to be victimized as a young person simply because you
are a female? Is it not a shame?

Ladies and gentlemen, when you abashild, when you abuse a child, you
kick sand in the eyes of God. And thstleear in this case will not be [A.C.].

COURT: Five minutes, Mr. Abitbol.

MR. ABITBOL:The last tear will not b§A.C.]. The last tear will not be
[M.P]. It will be God’s.

SeeDkt. # 9, Ex. 1 (citing Tr. Trans. Vol. Il &71-73). In resolving the issue of prosecutorial
misconduct on direct appeal, the OCCA found as follows:
The prosecutor improperly stated that he ‘believed’ in his case, that by abusing a
child the defendant ‘kicked sand in the egésod,” and that the last tear shed in
this case would be ‘God’s’ . . . The peasitorial misconduct in this case does not
warrant reversal. Some form of relief, hewer, is warranted. Otherwise there is no
incentive against such improper argument.
SeeDkt. #9, Ex. 3n.2. Thus, finding that thenwments were “improper and arguably prejudicial,”
the OCCA modified Petitioner’s sentences to ramatirrently rather than consecutively. However,
the OCCA affirmed the convictions. Id.

Petitioner in this case does not allege thatprosecutor’s improper remarks impacted a

specific constitutional right, such as the privilegginst compulsory self-incrimination. Donnelly

v. DeChristoforp416 U.S. 637, 643 (1974); salsoPatton v. Mullin 425 F.3d 788, 811 (10th Cir.

2005). Instead, he argues that the prosecutor’s improper remarks deprived him of a fair trial. As a
result, habeas corpus relief is available onlthé& prosecution’s conduct is so egregious in the

context of the entire trial that it renddtse trial fundamentally unfair. Donnell¢#16 U.S. at

6



642-648;_ Cummings v. Evan$61 F.3d 610, 618 (10th Cir. 199§)]nappropriate prosecutorial

comments, standing alone, [do] not justify a reviewing court to reverse a criminal conviction

obtained in an otherwise fair proceeding.” United States v. Y,olif@U.S. 1, 11 (1985). Inquiry

into the fundamental fairness of a trial reqsie&amination of the entire proceedings. Donnélly
U.S. at 643. “To view the prosecutor’s statementsointext, we look first at the strength of the
evidence against the defendant and decide whiherosecutor’s statements plausibly could have
tipped the scales in favor tife prosecution.” Fero v. Kerp89 F.3d 1462, 1474 (10th Cir. 1994)

(quotations omitted); semsoSmallwood v. Gibsonl91 F.3d 1257, 1275-76 (10th Cir. 1999). A

proceeding is fundamentally unfair under the DuwcPss Clause if it is “shocking to the universal

sense of justice.”_United States v. RussEIll U.S. 423, 432 (1973).

Petitioner is not entitled to habeas corpugefen this claim because he has failed to
demonstrate that the OCCA's refusal to reversebinvictions was contrary to, or an unreasonable
application of federal law as determined by $upreme Court. The Court agrees with the OCCA
that the prosecutor’'s comments were improper. Heweaving reviewed the trial transcripts, the
Court finds the prosecutor’s references to God and religion were limited to closing argument and
could not plausibly have tipped the scales in faxfdhe prosecution. Additionally, in light of the
ample evidence in the record of Petitioner’s guilt, Sesy 39 F.3d at 1474, and as discussed in
more detail below, the Court finds that theraas a reasonable probability that the jury’s finding
of guilt would have been different without the improper comments S&ssdlwood 191 F.3d at
1276. Lastly, the OCCA granted Petitioner refiefm his sentence to deter such improper
comments. Petitioner is not entitled to further relief in this habeas corpus action. 28 U.S.C. §

2254(d).



2. Ineffective assistance of trial counsel (ground 2)

As his second proposition of error, Petitioner complains that trial counsel provided
ineffective assistance in failing to object to the improper comments made by the prosecutor during
closing argument. Petitioner raised this claim on direct appeaDI8e# 9, Ex. 1 at 14-17. The
OCCA did not specifically address the claim irditeect appeal opinion. Nonetheless, as discussed
above, the OCCA, without commenting on counsklikire to object to the comments, granted
Petitioner relief from his sentence based on the prosecutor’s improper comments.

In Strickland v. Washingtgr66 U.S. 668 (1984), the Supreme Court announced a two-

pronged standard for evaluating claims of ineffective assistance of counsel._Under Streckland
defendant must show that his counsel’'s performance was deficient and that the deficient

performance was prejudicial. Stricklgdd6 U.S. at 687; Osborn v. Shilling®87 F.2d 1324, 1328

(10th Cir. 1993). A defendant can establish thet firong by showing that counsel performed below
the level expected from a reasonably compedorney in criminal cases. Stricklgrib6 U.S. at
687-88. There is a “strong presumption that cotmsehduct falls within the range of reasonable
professional assistance.” ldt 688. In making this determination, a court must “judge . . . [a]
counsel’s challenged conduct on the facts of theqoder case, viewed ad the time of counsel’'s
conduct.” 1d.at 690. Moreover, review of counsel’s penfiance must be highly deferential. “[I]t

is all too easy for a court, examining counseéfense after it has proved unsuccessful, to conclude
that a particular act or omission of counsel was unreasonablet G89. To establish the second
prong, a defendant must show that this defigoemtormance prejudiced the defense, to the extent
that “there is a reasonable probability that, butfmunsel’s unprofessional errors, the result of the

proceeding would have been different. A wewble probability is a probability sufficient to



undermine confidence in the outcome.” &t.694; sealsoSallahdin v. Gibson?275 F.3d 1211,

1235 (10th Cir. 2002); Boyd v. Wardl79 F.3d 904, 914 (10th Cir. 1999).

In this case Petitioner has failed to satisfy the Strickt&taddard. Even if counsel’s failure
to object to the prosecutor’'s comments rises ¢olelel of deficient pgormance, Petitioner has
failed to demonstrate that he suffered prejudice as a result. He has not shown a reasonable
probability that had counsel objected to the poogor's comments, the result of the proceeding
would have been different. Petitioner assertsabatresult of the prosecutor’'s comments, the “jury
was influenced to convict on basis of bias, pasgieligious beliefs, etc. Imposition of 12 yr. & 22
yr. sentences reflects jury’s passi etc., in light of relatively wak case presented by state.” See
Dkt. # 1. The Court disagrees. First, the Stata'se cannot be characterized as “weak.” Although
Petitioner testified and denied the victims’ allegations,Tse&rans. Vol. 1l at 404, each victims’
testimony was strong, consistent, and plausibleT&&gans. Vol. | aB4-45, 188-200. The victims
were subject to extensive cross-examination.idGes 45-102, 200-264. Each victim also testified
that she swam underwater and witnessed Petitifingering” or putting his finger in the vagina
of the other girl._Idat 38, 196, 238, 254-58. Michele Parker, mother of one victim and provider
of foster care to the other victim, described ¢firls’ demeanor upon their arrival at home shortly
after the incident. She testified that both givisre “bawling” and A.C. was “hysterical.” Sée.
Trans. Vol. [l at 277-79. In addition, the physiciamoxexamined the victims testified that A.C. had
injuries, including bruises, superficial scratches, and superficial abrasions on the external genitalia,
which were consistent with @avent of sexual abuse. SEe Trans. Vol. | at 143-46. Based on that
evidence, the Court finds that the prosecatcomments, while improper, do not undermine

confidence in the outcome of Petitioner’s trial. Petitioner has failed to demonstrate a reasonable



probability that the jury’s finding of guilt was impacted by the prosecutor’'s improper closing
argument and Petitioner was not prejudiced by colatedure to object. Also, because the OCCA
considered the claim of prosecutorial misconguad granted sentencing relief on direct appeal,
Petitioner cannot argue that defense counsel’s failure to object resulted in waiver of the issue on
direct appeal. Therefore, the Court concludasRetitioner has failed to satisfy the prejudice prong
of Strickland He is not entitled to relief based on hislaif ineffective assistance of trial counsel.

3. Ineffective assistance of appellate counsel (part of ground 3)

As part of his third proposition of error, Paditier claims he received ineffective assistance
of appellate counsel. He makes the general allegation that appellate counsel failed to raise any of
the 31 “potential” claims raised in his state post-conviction proceeding.DiSeé* 1 at 11.
However, he provides no factual support for ahyhe omitted “potential” claims. Nor does he
provide any factual support for lakaim of ineffective assistance appellate counsel. This Court
will not develop a claim for Petitioner. For thaason alone, Petitioner’s claim of ineffective

assistance of appellate counsel as raised in the petition should be deniddofeee Gibsonl195

F.3d 1152, 1180 n.17 (10th Cir. 1999).

In considering Petitioner’s claim of ineffectiagsistance of appellate counsel as raised on
post-conviction appeal, the OCCA stated ttfailure to raise each and every issue is not
determinative of ineffective assistance of couasdicounsel is not required to advance every cause
of argument regardés of merit.” _Se®kt. # 9, Ex. 9. The Tenth Circuit has determined that the
standard cited by the OCCA deviatesn the controlling federal standard, and that as a result, the
OCCA's analysis of Petitioner’'saiim of ineffective assistance appellate counsel is not entitled

to deference on federal habeas corpus review.Caegle v. Mullin 317 F.3d 1196, 1202-05 (10th
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Cir. 2003). As aresult, this Cdigreview of Petitioner’s ineffdive assistance of appellate counsel
claim isdenovo. However, as indicated above, Petitiopmvides no factual support for his claim
of ineffective assistance of appellate counsel: ddées he provide a factual basis for the “potential”
claims allegedly omitted by aplete counsel. Therefore, upae novo review of Petitioner’'s
ineffective assistance of appellate counsel clmCourt finds Petitioner has failed to satisfy the
Stricklandstandard. He is not entitled to habeagpus relief based on his undeveloped claim of
ineffective assistance of appellate counsel.

C. Procedural bar (part of ground 3)

As his third proposition of error, Petitioneeitifies 31 “potential” claims. As emphasized
above, however, he provides no factual support for athedipotential’ claims. To the extent the
claims raised in the habeas petition are the sammasraised in the application for post-conviction
relief, the OCCA rejected the claims of inetige assistance of appellate counsel and any claim
based on “newly discovered evidence.” &&e # 9, Ex. 9. As to thiremaining claims, the OCCA
determined that “all issues previously ruled upon by this Courtajedicata, and all issues not
raised in the direct appeal, which could have been raised, are waivedd. Bags, the OCCA in
effect denied the claims as procedurally barred. iGee

The doctrine of procedural default prohibétdederal court from considering a specific
habeas claim where the state’s highest court has declined to reachritiseofmihat claim on
independent and adequate state procedural grouméss petitioner can “demonstrate cause for the
default and actual prejudice as a result of the alleged violation of federal law, or demonstrate that
failure to consider the claims will result infandamental miscarriage of justice,” Coleman v.

Thompson501 U.S. 722, 724 (1991); selsoMatthews v. Workmarb77 F.3d 1175, 1195 (10th
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Cir. 2009);_Maes v. Thomad6 F.3d 979, 985 (10th Cir. 1995); Gilbert v. Sco#1 F.2d 1065,

1067-68 (10th Cir. 1991). “A state court finding of @edural default is independent if it is separate
and distinct from federal law.” Mag46 F.3d at 985. A finding of pcedural default is an adequate

state ground if it has been digpl evenhandedly “in the vast majority of cases.” (quoting

Andrews v. Deland943 F.2d 1162, 1190 (10th Cir. 1991)). Tireanth Circuit has recognized that

“Oklahoma’s procedural rule barring post-conwatrelief for claims petitioner could have raised
on direct appeal constitutes an independedtadequate ground” barring federal habeas corpus

review. Sherrill v. Hargettl84 F.3d 1172, 1175 (10th Cir. 1999).

Petitioner did not file a reply and has notlidraged the independence and adequacy of the

state procedural bar. Semoks v. Ward184 F.3d 1206, 1217 (10th Cir. 1999) (defendant bears

burden of contesting independence and adequastgtef procedural bar once state has asserted the

affirmative defense). Nonetheless, the Court finds the procedural bar applied to Petitioner’s claims

identified in ground 3 is independent and adeqt@fgeclude habeas corpus review. Petitioner
failed to provide any explanation or factual suppartis claims raised in the application for post-
conviction relief. Therefore, he failed to demonstrthiat the claims could not have been raised on
direct appeal. The resulting procedural,beased on Okla. Stat. tit. 22, 8§ 1086, was both
“independent” state ground because state law pradvithee exclusive basis for the state court’s
holding,” Maes 46 F.3d at 985, and adequate to preclude federal habeas revie\ElliSge
Hargett 302 F.3d 1182, 1186 (10th Cir. 20@Bdlding Okla. Stat. ti22, § 1086 “is an independent

and adequate state ground for denying habeas relief”); Hain v. GR&0#F.3d 1224, 1230 (10th

Cir. 2002);_Sherrill 184 F.3d at 1175.
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This Court may not consider Petitioner’s procedurally barred claims unless he is able to show
“cause and prejudice” for the default, or demonstratea fundamental miscarriage of justice would

result if his claims are not considered. E&éeman501 U.S. at 750; Demarest v. Pri¢80 F.3d

922,941-42 (10th Cir. 1997). The cause standauines a petitioner to “show that some objective
factor external to the defense impeded counsel’steffo comply with the State’s procedural rule.”

Murray v. Carrier 477 U.S. 478, 488 (1986). Examples of such external factors include the

discovery of new evidence, a change in the law, and interference by state officialas fok.

prejudice, a petitioner must show “actual mdice’ resulting from the errors of which he

complains.” _United States v. Frgdd66 U.S. 152, 168 (1982). A “fundamental miscarriage of

justice” instead requires a petitioner to demonstrateht is “actually innocent” of the crime of

which he was convicted. McCleskey v. Za489 U.S. 467, 494 (1991).

In his petition, Petitioner makes a general clémat ineffective asstance of appellate
counsel constitutes cause for his failure to raissaldefaulted claims on direct appeal. The Court
recognizes that in certain circumstances, appealtaiesel’s ineffectiveness can constitute “cause”
sufficient to excuse a state prisoner’s procedural defaultM8eay, 477 U.S. at 488-89. However,
in part B(3) above, the Court has found that Retér is not entitled to habeas corpus relief on his
claim of ineffective assistance of appellate countbé Court also recognizes that Petitioner claims
he could not develop the factual bases for hisé'pial” claims because his appellate counsel failed
to provide copies of trial transcripts for his us¢owever, difficulty in obtaining the record does
not provide an excuse for a petitioner’s inabilitydevelop a factual basis for his post-conviction

claims. _Seee.q, Abeyta v. Estep198 Fed. Appx. 724, 727 (10th Cir. 2006) (unpublished).

Therefore, Petitioner has failed to demonstrate cause to overcome the procedural bar.
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Petitioner may also overcome the procedurahbalicable to his defaulted claims under the
fundamental miscarriage of justice exceptionaflTexception to the procedural bar doctrine is

applicable only when a petitioner assertsaanelof actual innocence. Herrera v. Colli666 U.S.

390, 403-04 (1993); Sawyer v. Whitlés05 U.S. 333, 339-41 (1992); sleoSchlup v. Delp513

U.S. 298 (1995). To meet this teatcriminal defendant must maéeolorable showing of factual

innocence._Beavers v. Saffl6 F.3d 918, 923 (10th Cir. 2000) (citing Herr&@6 U.S. at 404).

Under _Schlupa showing of innocence sufficient to all@onsideration of procedurally barred
claims must be “so strong that a court cannot lcavdidence in the outcome of the trial unless the
court is also satisfied that the trial was foé@onharmless constitutional error . . ..” Schlbip3
U.S. at 316. Petitioner has the burden of persuadisgthurt “that, in lighof the new evidence,
no juror, acting reasonably, would have votefirid him guilty beyond a reasonable doubt.” Id.
at 329. “The exception is intended for those ratasons ‘where the State has convicted the wrong
person of the crime. . . . [Or where] it is evitldrat the law has made a mistake.” Klein v. Neal
45 F.3d 1395, 1400 (10th Cir. 1995) (citation omittéeBtitioner does claim that he is actually
innocent of the crimes for which he was convia@ad makes an unsupported claim that he has new
evidence. However, he does not identify, describe, or provide the alleged “new” evidence.
Therefore, Petitioner has failed to demonstratelibdalls within the fundamental miscarriage of
justice exception to the doctrine of procedural bar.

Accordingly, because Petitioner has not derratesd “cause and prejudice” or that a
“fundamental miscarriage of jus@” will result if his claims are n@bnsidered, the Court concludes
thatitis precluded from considering the meritRefitioner’s procedurally barred claims. Coleman

510 U.S. at 724. He is not entitled to habeas corpus relief on those claims.
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CONCLUSION
After carefully reviewing the record in thisse, the Court concludes that Petitioner has not
established that he is in custody in violatminthe Constitution or laws of the United States.

Therefore, his petition for writ of habeas corpus should be denied.

ACCORDINGLY, ITISHEREBY ORDERED that the petition for writ of habeas corpus

(Dkt. # 1) isdenied.

DATED this 12th day of August, 2010.

Tlsree C X

TERENCE C. KERN
UNITED STATES DISTRICT COURT
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