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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

KARL LEE MYERS, )
Petitioner,

V. Case No. 07-CV-00131-JHP-TLW

N S N N N N

RANDALL WORKMAN, *Warden,
Oklahoma State Penitentiary, )

Respondent. )

OPINION AND ORDER

Thisisa 28 U.S.C. § 2254 habeas corpus action. Petitioner, Karl Lee Myers, is an Oklahoma
death row prisoner following convictions on twounts of first degree murder. Myers appears
through counsel in this action, challenging lesviction and sentence in Rogers County District
Court, Case No. CF-96-233, fille 1993 murder of Shawn Williad(®kt. ## 15, 23). Respondent
filed a response (Dkt. # 28) to the amended petition, and Myers filed a reply (Dkt. # 42) to the
response. The state court record has been proddt¢edCourt considered all of these materials in

reaching its decision. As a preliminary matteg @ourt finds that because the amended petition

! Pursuant to Rule 25(d) of the FealeRules of Civil Procedure, thi@ourt Clerk shall be
directed to substitute Randall Workman for Marty Sirmons as the party respondent.

2 Myers was charged with two counts of Firsgibee Murder in Rogers County District Court
Case No. CF-96-233. Pursuant to Myers’ requisttwo counts were severed for trial. He
was also convicted and sentenced to deatthe second count for the murder of Cindy
Marzano. Habeas relief related to that courd denied in Northern District of Oklahoma,
Case No. 02-CV-140-GKF-PJC.

3 References to documents and pleadings shall be referred to by docket number and docketed
page (rather than the page as numberdtidparty), where feasible (Dkt. #); references
to trial transcripts shall be referred to as “Tr. Trans. Voht__.” The original state court
record shall be identified as “O.R. Vol. at_.”
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replaces and supersedes the original petition, the original petition shall be declared moot. For the
reasons discussed below, the Court concludes the amended petition (Dkt. # 23) should be denied.

BACKGROUND

Factual Background

Pursuantto 28 U.S.C. § 2254(e)(1), the histdfacts found by the ate court are presumed
correct. In considering the issues presented in the amended petition, the Court relied upon the
following synopsis from the Oklahoma Court ofif@inal Appeals (OCCA) in that court’s direct
appeal opinion. Following review tfie record, trial transcripts, trial exhibits, and other materials
submitted by the parties, the Court finds thusnmary by the OCCA iadequate and accurate.
Therefore, the Court adopts the following summary as its‘own.

On April 16, 1993, Shawn Williams’s bodyas discovered at Rocky Point
on the Port of Catoosa. Forensic examination of her body showed five gunshot
wounds; a fatal gunshot wound to her cheptured her aorta and caused her death.
Williams had other injuries, including abrasions to her chest and abdomen, a
laceration on the back of her head, contusion and laceration to her left ear, abrasions
to her knees, to her right hip and to hér beittocks. The laceration to the back of
her head was consistent with falling and striking her head on the ground; the
contusion over her left ear was consisterth being struck by an object. Sperm
found in Williams’s vagina suggested she was sexually assaulted before she died.
DNA testing on the sperm linked Myers t@tmurder. Myers later confessed to the
crime to an inmate in the county jail amldo bragged about disposing of Williams’s
body to another witness prior to his arrest.

Myers v. Oklahomal33 P.3d 312, 320 (Okla. Crim. App. 2006) (internal footnote omitted)

(hereinafter Myers )l
4 Additional facts, apparent from the recargy be presented throughout this opinion as they

become pertinent to the Court’s analysis.
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Il. Procedural History

On August 23, 1996, Myers was charged by Infairan with two counts of first degree
murder for the deaths of ShawVilliams (Count I) and Cindy Marzano (Count 1), one count of first
degree rape, and one count of robbery by forceanrih Rogers County Drstt Court Case No. CF-
96-233. _Se®.R. Vol. | at 1. On January 16, 1997, District Attorney filed a Second Amended
Information dropping the rape and robbery counts. In addition, a Bill of Particulars was filed,
identifying certain aggravating circumstancesiport of the State’s request for the death penalty.
Id. at 74-78. The trial court severed the two renmgrounts, granting Myers’ request for separate
trials on the murder charges. O.R. Vol. Il at 4IRe State elected to proceed first with the trial
on Count Il for the murder of Cindy Marzano. Following a jury trial held between February 23,
1998, and March 18, 1998, Myers was convicted rst flegree murder fahe death of Cindy
Marzano. The jury found the existence of f@aggravating circumstances, and the trial court
sentenced Myers to death in accordance wehuty’s recommendation. O.R. Vol. IV at 574, 601.
Joe P. Robertson and William Higgins, attosayith the Oklahoma Indigent Defense System
(OIDS) represented Myers at the first tri@n December 8, 2000, the OCCA affirmed Myers’
conviction and death sentence on Count Il. Myers v. Stat€.3d 1021 (Okla. Crim. App. 2000)
(overruled in part by James v. Staté52 P.3d 255 (Okla. Crim. App. 2007), insofar as the holding

created a “greater latitude” rule in sexual assault cases) (hereinafter Myers |

The second trial began on January 25, 2000. Tigdgund Myers guilty of the first degree
felony murder of Shawn Williams on Februdd, 2000. O.R. Vol. VII at 1286. At the conclusion
of the sentencing stage, Myepsty recommended a death sentence after finding the existence of

four aggravating circumstances: (1) the murdes aspecially heinous, atrocious, or cruel; (2) the



murder was committed by a person previously coedicif a felony involvinghe use or threat of

violence to the person; (3) the existence ofabability that the defendant would commit criminal

acts of violence that would constitute a contirguthreat to society; and (4) the murder was

committed for the purpose of avoiding or peating a lawful arrest or prosecution. &.1325-26.

On March 7, 2000, in accordance with the jurgesommendation, the trial court sentenced Myers

to death on Count | for the mder of Shawn Williams. Idat 1360. OIDS attorney David Autry

represented Myers during the second trial.

Represented by OIDS attorneys Lee Ann Joness®and Emma Victoria Rolls, Myers filed

a direct appeal of his contien and sentence for Count IQRCCA Case No. D-2000-271. He raised

the following twenty-one (21) propositions of error:

Proposition I:

Proposition II:

Proposition IlI:

Proposition IV:

Proposition V:

Proposition VI:

The trial court erred in allowing Sidney Bytd testify after a
hearing established his testimony was unreliable.

Hearsay testimony bolstayiByrd’s testimony was improperly
admitted where the foundational requirements for allowing prior
consistent statements had not been met.

The identification of Karl Mgrs by Patricia Curry, as well as her
testimony concerning a conversation, violated Mr. Myers’ right to
due process guaranteed by the Fourteenth Amendment.

The court erred in allowinDetective Elkin to give third party
extrajudicial testimony regarding a photographic lineup.

The trial court violated Mr. Myers’ Sixth and Fourteenth Amendment
rights by preventing him from predérg relevant evidence to rebut
the State’s case.

Rulings that allowed the Stab improperly bolster one expert with
another and prevented Mr. Myersifin confronting and fully cross-

> The spelling of Mr. Byrd’s name is inconsisté@nthe record. In some places, his first name
is spelled “Sidney,” while in other places it is spelled “Sydney.”
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Proposition VII:

Proposition VIII:

Proposition IX:

Proposition X:

Proposition XI:

Proposition XIlI:

Proposition XIII:

Proposition XIV:

Proposition XV:

Proposition XVI:

Proposition XVII:

examining witnesses violated MWlyers’ rights under the Sixth and
Fourteenth Amendments to the Federal Constitution and Article I,
88 7 and 20 of the State Constitution.

Mr. Myers’ statutory rightarere violated when the State elicited
improper opinion testimony from Dr. Ronald Distefano.

The trial court erred iflawing the State to introduce evidence of
other crimes and in refusing to grant a mistrial when references to
other crimes were made in violation of the court’s ruling.

Prosecutorial misconduct refgtito the State’s burden of proof and
to the defendant’s presumption of innocence deprived Mr. Myers of
a fair trial.

The trial court erred in issuiag instruction at the close of the first
stage of trial that could have been interpreted as directing a verdict in
favor of the State.

The trial court abused its discretion by refusing toremove
prospective juror Stewart for cause.

Presenting evidence that.Nilyers confessed to a crime under a
promise of immunity violated Mr. Myers’ constitutional rights.

Mr. Myers’ jury was misistructed on the “especially heinous,
atrocious, or cruel” aggravating circumstance in violation of his
Eighth and Fourteenth Amendment rights.

The evidence is insufficieto prove beyond a reasonable doubt that
the murder was especially heinous, atrocious, or cruel.

The court’s refusal to gitke requested instruction on mitigation
improperly conveyed the judge’sngenal opinion and deprived Mr.
Myers of a fair penalty determination.

Mr. Myers’ death sentendeasild be vacated because the execution
of the mentally retarded and the neurologically damaged constitutes
cruel and unusual punishment.

Mr. Myers’ death sentence stlbe vacated becsel three of the
aggravating circumstances found by the jury are unconstitutionally
vague and overly broad as construedhiy court, in violation of the



Eighth and Fourteenth Amendments to the United States
Constitution, and Article Il, 88 7al 9 of the Oklahoma Constitution.

Proposition XVIII:  The prejudicial impact @vidence regarding the Marzano homicide
outweighed any probative value and should have been excluded.

Proposition XIX: The introduction of unadjudicated acts in the penalty phase violated
Mr. Myers’ constitutional rightsinder the Fifth, Sixth, Eighth, and
Fourteenth Amendments to the Federal Constitution and under
Article 1, 88 7, 9, and 20 of the Oklahoma Constitution.

Proposition XX: Mr. Myers was denied hBixth Amendment right to effective
assistance of counsel.

Proposition XXI: The accumulation of error this case deprived Mr. Myers of due
process of law and a reliable sentencing proceeding in violation of
the Eighth and Fourteenth Amendments to the United States
Constitution and Article 11, 88 7 and 9 of the Oklahoma Constitution.

SeeBrief of Appellant in OCCA Case &N D-2000-271. On April 4, 2006, the OCCA found
Proposition XIV meritorious because the evidence wsaufficient to support the heinous, atrocious
or cruel (HAC) aggravating circumstance. Myers 1B3 P.3d at 331-32. Nonetheless, after
reweighing the remaining three aggravating circumstances with the mitigating circumstances, the
state appellate court affirmed Myersinviction and death sentence.dtl339. The United States
Supreme Court denied Myers’ subsequent petifior writ of certiorari on January 8, 2007. Myers
v. Oklahoma549 U.S. 1120 (2007)

Myers’ first application for post-conviction relief challengitige Williams murder
conviction was filed on June 25, 2002, together with an application for an evidentiary hearing, in
OCCA Case No. PCD-2002-258. Represented by Qitisneys Bryan Dupler and Dora Roberts,

he presented the following three (3) grounds for relief (including a mental retardation claim based

on the 2002 Supreme Court case Atkins v. Virgib6 U.S. 304 (2002)):




Proposition I: Trial and appela counsel’s failure to adequately develop and
present available mitigating evidence of Mr. Myers’ harmful
exposure to lead and other toxeavy metals deprived Mr. Myers of
effective assistance of counsel. Mr. Myers should be granted an
evidentiary hearing to fully develop the mitigating evidence and
demonstrate the prejudice arising from prior counsel’s deficient
performance. The death sentence should be vacated and remanded for
a new sentencing trial or modified to a non-capital sentence.

Proposition II: Mr. Myers’ state and federal constitutional rights to jury trial were
violated by the failure to instruct the jury that it must find the
aggravating circumstances outweighed the mitigating circumstances
beyond a reasonable doubt. Because the weighing determination is a
factual determination which authorizes the sentencer to increase
punishment for murder above the statutory maximum, the Oklahoma
Constitution and the Sixth and Fourteenth Amendments to the
Federal Constitution require that thistermination be made by a jury
and must be proved beyond a @@Eble doubt. Counsel’s failure to
raise this claim in prior proceedings also violated Mr. Myers’ right to
effective assistance of counsel.

Proposition IlI: Mr. Myers raised a claim on direct appeal that his low intelligence,
mental disabilities, and organicain damage rendered his execution
cruel and unusual. In light of the Supreme Court’s recent ruling
[Atkins] that executions of the mentally retarded are cruel and
unusual punishment, this case should be remanded for an evidentiary
hearing to determine whether Miyers’ mental disabilities bar his
execution.

See Original Application for Post-Convian Relief in OCCA Case No. PCD-2002-258. All
requested relief was denied on Segieni8, 2006, in an unpublished opinion. Seder Denying
Original Application for Post-Conviction Reli@ihd Motion for Evidentiary Hearing, Dkt. # 23,
attachment 1.

OnJune 11, 2008, after he filed his amendéitige in this Court but before the Respondent

filed his response, Myers filed a second appilicafor post-conviction Heef in OCCA Case No.

PCD-2008-570. Represented by attorney Steven Presson, he raised the following five (5)

propositions of error:



Proposition I:

Proposition II:

Proposition IlI:

Proposition IV:

Proposition V:

Trial counsel'$ailure at the guilt-innocence stage to assert the
defense to rape that the victim was already deceased deprived Mr.
Myers of his right to effective assistance of counsel under the Sixth
and Fourteenth Amendments to the United States Constitution.

Trial counsel'sfailure at mitigation to select and present an
appropriate and qualified mental health expert deprived Mr. Myers
of his right to effective assistance of counsel under the Sixth and
Fourteenth Amendments to the United States Constitution.

Appellate counsel’s failure taise on direct appeal the claims of
ineffective assistance of counsel presented in propositions one and
two deprived Mr. Myers of his constitutional right to the effective
assistance of appellate counsel under the Sixth and Fourteenth
Amendments to the United States Constitution.

Mr. Myers’ original post-conviction counsel was ineffective.

The cumulative impact of errors in this case requires relief.

SeeSecond Application for Post-Conviction lieé¢, OCCA Case No. PCD-2008-570. The OCCA

denied Myers’ request for relief in an unpublished opinion filed August 1, 20080fie&®n

Denying Second Application for Post-Conviction Redied Request for an Evidentiary Hearing in

OCCA Case No. PCD-2008-570.

Myers initiated this federal habeas action on March 2, 2007, by filing an application to

proceedn forma pauperis (Dkt. # 2), and a request for appom@nt of counsel (Dkt. # 3). His

amended petition, filed on March 28, 2008, identiffesfollowing twenty-three (23) grounds for

relief:

Ground One:

Ground Two:

Mr. Myers is mentally retacd& herefore, his sentence violates the
Eighth and Fourteenth Amendments as recognized in Atkins v.

Virginia.

The procedures employed by the State to determine mental
retardation were constitutionally inadequate to safeguard Mr. Myers’
rights under_Atkins v. Virginiaand for this reason produced an
inaccurate determination.




Ground Three: Mr. Myers’ mental retardatitrial counsel performed ineffectively
in violation of his constitutional rights.

Ground Four: Mr. Myers was denied the effective assistance of criminal trial
counsel in violation of his rights under the Sixth and Fourteenth
Amendments.

Ground Five: The opinion testimony of Mistefano offered by the State denied

Mr. Myers his right to a fair trial as guaranteed by the Eighth and
Fourteenth Amendments as welhasrights under the Confrontation
Clause as guaranteed by the Sixth and Fourteenth Amendments.

Ground Six: The State failed to presanifficient evidence to prove beyond a
reasonable doubt that Shawn Williams was raped such that Mr.
Myers’ conviction violated the Fifth, Sixth, Eighth, and Fourteenth
Amendments.

Ground Seven: All factual findings essentialthe jury’s authority to impose the
death penalty were not madeybad a reasonable doubt as required
by the Sixth, Eighth, and Fourteenth Amendments; appellate
counsel’s failure to raise thissue as error orppeal constituted
ineffectiveness of counsel inolation of Mr. Myers’ Sixth and
Fourteenth Amendment rights.

Ground Eight: The OCCA'’s improper apia¢e reweighing of aggravators
against mitigators violated MMyers’ rights under the Sixth,
Eighth, and Fourteenth Amendments.

Ground Nine: The trial court erred in allavg Sidney Byrd to testify after a hearing
established his testimony was unreliable in violation of Mr. Myers’
Eighth and Fourteenth Amendment rights.

Ground Ten: Admission of Chief Criminalvestigator Elkin’s hearsay testimony
bolstering jailhouse informant Sydney Byrd'’s testimony violated Mr.
Myers’ Sixth Amendment Right ofonfrontation and Fourteenth
Amendment Right to Due Process.

Ground Eleven: The trial court erred innaitting Patricia Curry’s impermissibly
suggestive identification of Mr. Myers.

Ground Twelve: Admission of Chief Criminkdvestigator Elkin’s hearsay testimony
to bolster Ms. Curry’s identification testimony violated Mr. Myers’
constitutional right to Due Procesnder the Fourteenth Amendment.



Ground Thirteen: The trial court violated Mr. Myers’ Sixth and Fourteenth Amendment
rights by preventing him from presenting a defense.

Ground Fourteen: The trial court erred lipwing the State to improperly bolster one
expert with another, preventing Mr. Myers from confronting and
effectively cross-examining witnessen violation of his Sixth and
Fourteenth Amendment rights.

Ground Fifteen: The improper admission of other crimes evidence rendered Mr.
Myers’ trial fundamentally unfaithereby violating his rights under
the Fifth and Fourteenth Amendments.

Ground Sixteen: The admission of Mr. Mydrs/oluntary confession to another crime
as evidence of an aggravating circumstance was not harmless beyond
a reasonable doubt and thus violated his rights under the Fifth,
Eighth, and Fourteenth Amendments.

Ground Seventeen: The improper admission of unadjudicated acts in the penalty phase
violated Mr. Myers’ Fifth, SixthEighth, and Fourteenth Amendment
rights.

Ground Eighteen: Prosecutorial misconductatetl Mr. Myers’ rights under the Fifth,
Sixth, and Fourteenth Amendments.

Ground Nineteen: The trial court’s failure to excuse a prospective juror for cause,
thereby requiring Mr. Myers to use a peremptory challenge to cure
the error, denied Mr. Myers higghts under the Fifth, Sixth, Eighth,
and Fourteenth Amendments.

Ground Twenty: Prior to first stage delibeoas Mr. Myers’ jurors were instructed
they had sworn to find Mr. Myers guilty. This denied Mr. Myers’
right to trial by a fair and impartigury and his right to due process
in violation of the Sixth and Fourteenth Amendments.

Ground Twenty-one: Two aggravating circuarstes found by the jury in support of Mr.
Myers’ death sentence are vague anerly broad, in violation of the
Eighth and Fourteenth Amendments.

Ground Twenty-two: The trial court’s instiigns to the jury regarding Mr. Myers’

mitigating evidence prevented the jury from considering all the
evidence in derogation of the Eighth and Fourteenth Amendments.
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Ground Twenty-three: The cumulative effect obes at both phases of the trial deprived
Mr. Myers of his constitutional rights under the Eighth and
Fourteenth Amendments.
SeeDkt. # 23.

GENERAL CONSIDERATIONS

Exhaustion
Generally, federal habeas conligf is not available to a state prisoner unless all state
court remedies have been exhausted prithediling of the petition. 28 U.S.C. § 2254(b)(1)(A);

Harris v. Championl5 F.3d 1538, 1554 (10th Cir. 1994); s¢ésoWainwright v. Sykes433 U.S.

72, 80-81 (1977) (reviewing history of exhaustion requirement). In every habeas case, the Court
must first consider exhaustion. Hard$ F.3d at 1554. “States should have the first opportunity to

address and correct alleged violations of state prisoner’s federal rights.” Coleman v. Th&®pson

U.S. 722, 731 (1991) (explaining that the exhaustiequirement is “grounded in principles of
comity”). The exhaustion doctrine “is principallysigned to protect the state court’s role in the

enforcement of federal law and prevent disruptibatate judicial proceedings.” Rose v. Lundy

455 U.S. 509, 518 (1982).

In most cases, a habeas petition containing both exhausted and unexhausted claims is deemed
a mixed petition requiring dismissal. Where itlisar, however, that a @cedural bar would be
applied by the state courts itklaim were now presented, the reviewing habeas court can examine
the claim under a procedural bar analyss$ead of requiring exhaustion. Colema@l U.S. at 735
n.1l (citations omitted). Also, the Court has thscretion to ignore the exhaustion requirement

altogether and deny the petition on the merits if the claim lacks merit. Fairchild v. Workrgan

F.3d 1134, 1156 (10th Cir. 2009) (listing four optionaikable to the district court faced with a

11



mixed petition); 28 U.S.C. § 2254(b)(2). Respondamitends that some of Myers’ claims are
unexhausted. Therefore, the Court will address the threshold question of exhaustion as it arises in
each ground.
Il. Procedural Bar

The Supreme Court has considered the effect of state procedural default on federal habeas

review, giving strong deference to the importatenests served by state procedural rules.&ge

Francis v. Hendersod25 U.S. 536 (1976). Habeas relief may be denied if a state disposed of an

issue on an adequate and independent state procedural ground. CB&EMuS. at 750; Medlock

v. Ward 200 F.3d 1314, 1323 (10th Cir. 2000). A statarts finding of procedural default is

deemed “independent” if it is separate and distinct from federal law. Ake v. Okla#hdtndl.S.

68, 75 (1985); Duvall v. Reynold$39 F.3d 768, 796-97 (10th Cir. 1998)the state court finding

is “strictly or regularly follaved” and applied “evenhandedly &l similar claims,” it will be

considered “adequate.” _Maes v. Thomd8 F.3d 979, 986 (10th Cir. 1995) (citing Hathorn v.

Lovorn, 457 U.S. 255, 263 (1982)).

To overcome a procedural default, a habeas petitioner must demonstrate either: (1) good
cause for failure to follow the rule of prage and actual resulting prejudice; or (2) that a
fundamental miscarriage of justice would occuréf therits of the claims were not addressed in the
federal habeas proceeding. Colen®01 U.S. at 749-50; Wainwright33 U.S. at 91. The “cause”
standard requires Myers to “show that some objedaetor external to the defense impeded . . .

efforts to comply withthe state procedural rules.” Murray v. Carri€f7 U.S. 478, 488 (1986).

Examples of such external factors include trsealery of new evidence, a change in the law, or

interference by state officials. lItHe must also show “actuptejudice’ resulting from the errors

12



of which he complains.”_United States v. Frad$6 U.S. 152, 168 (1982). Alternatively, the

“fundamental miscarriage of justice” exceptiomuges a petitioner to demonstrate that he is

“actually innocent” of the crime of which he was convicted. McCleskey v, 28atU.S. 467, 495

(1991). He must make “a colorable showingauitfial innocence” to utilize this exception. Beavers

v. Saffle 216 F.3d 918, 923 (10th Cir. 2000)islintended for those rare situations “where the State
has convicted the wrong person of the crime. . r wlere] it is evident that the law has made a
mistake.” Klein v. Neal45 F.3d 1395, 1400 (10th Cir. 1995).
lll.  Standard of Review - AEDPA

This Court’s review is governed by the Antiterrorism and Effective Death Penalty Act of

1996 (AEDPA). _Snow v. Sirmong74 F.3d 693, 696 (10th Ci2007). Under AEDPA, the

standard of review applicable to each clairpatels upon how that claim was resolved by the state

courts. Alverson v. Workma®95 F.3d 1142, 1146 (10th Cir. 2010) (citing Snéw4 F.3d at 696).

When a state court has adjudicated the mefits claim, a petitioner may obtain federal habeas
relief only if the state decision “was contrarydojnvolved an unreasonable application of, clearly
establishetiFederal law, as determined by the Supr@uert of the United States” or “was based

on an unreasonable determination of the factght bf the evidence presented in the State court

proceeding.”_Se28 U.S.C. § 2254(d)(1)(2); Williams v. Tayl&29 U.S. 362, 402 (2000); Neill
v. Gibson 278 F.3d 1044, 1050-51 (10th Cir. 2001).
The first step in applying 8§ 2254(d)(1) standards is to assess whether there was clearly

established federal law at the time the conviction became final, as set forth in the holdings of the

6 A legal principle is “clearly established” withthe meaning of this provision only when it

is embodied in a holding of the Supreme Court. Saeey v. Musladin549 U.S. 70, 74
(2006).
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Supreme Court. House v. Haf@®?7 F.3d 1010, 1016-17 (10th Cir. 2008). If clearly established

federal law exists, the Court must then considegther the state court decision was contrary to or
involved an unreasonable application of Supreme Court laat 1d)18. When a state court applies

the correct federal law to deny relief, a federal habeas court may consider only whether the state
court applied the federal law in abjectively reasonable manner. &l v. Cone 535 U.S. 685,

699 (2002); Hooper v. Mullir314 F.3d 1162, 1169 (10th Cir. 2002)islhot necessary, however,

that the state court cite to controlling Supreédaeirt precedent, so long as neither the reasoning nor

the result of the state court decision contradicts Supreme Court law. Early v., B&ZKgrS. 3, 8

(2002). Further, the Supreme Court has recdrdlg that “review under 82254(d)(1) is limited to

the record that was before the state court that adjudicated the claim on the merits.” Cullen v.
Pinholster--U.S.--, 131 S.Ct. 1388, 1398 (2011). Thus, “evidence introduced in federal court has
no bearing on §2254(d)(1) review. If a claim has be#jodicated on the merits by a state court, a
federal habeas petitioner must overcome the ltranaf 8§2254(d)(1) on the record that was before
that state court.” Idat 1400 (footnote omitted).

Application of 8§ 2254(d)(2) requires the Court to review any factual findings of the state
court to ascertain whether they were unreasonabighnof the evidence presented at trial. “[A]
state-court factual determination is not unreasaniagrely because the federal habeas court would
have reached a different conclusiorthe first instance.” Wood v. Allen- U.S. --, 130 S.Ct. 841,

849 (2010) (citing Williams529 U.S. at 410). The “determinatiofra factual issue made by a State
court shall be presumed to be correct. Thpliaant shall have the burden of rebutting the

presumption of correctness by clear and convincing evidence.” 28 U.S.C. § 2254(e)(1).
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Myers’ habeas proceedings in the instanttenacommenced well after the effective date of
AEDPA. Although the crime for which Myers wasnvicted predates the law’s enactment, the

provisions of AEDPA govern pursuant to Lindh v. Murp&21 U.S. 320 (1997). Therefore, to the

extent Myers’ claims are cognizable in this fedéabeas corpus proceeding and not procedurally
barred, those claims shall be reviewed pursuant to § 2254(d).

GROUNDS FOR RELIEF

Mental retardation issues (grounds 1, 2, 3)
On June 20, 2002, while the Myersdppeal was pending but after Myerbdd been

decided, the Supreme Court issued its opinion in Atkins v. Virgh3@ U.S. 304 (2002). In Atkins

the Supreme Court found that executions of mentatirded criminals constitute cruel and unusual
punishment prohibited by the Eighth Amendmentatd321. The opinion left to the states the task
of developing appropriate ways to determine wa@erson claiming mental retardation would fall

within Atkins’ scope. In accordance with the Atkimandate, the State of Oklahoma established
criteria for the evaluation of mental retardationbe used in capital trials where the defendant

claims he is not death penalty eligibige to mental retardation. Murphy v. St&i4é P.3d 556, 567-

68 (Okla. Crim. App. 2002)verruled in part in Blonner v. State127 P.3d 1135, 1139 (Okla.

Crim. App. 2006Y. The OCCA also adopted procedures to be used for determining whether a

In Murphy, the State of Oklahoma adopted the following definition of mental retardation
for individuals who allege they are not death penalty eligible:

A person is “mentally retard&d(1) If he or she functions at a significantly sub-
average intellectual level that substantiéftyits his or her ability to understand and
process information, to communicate, to learn from experience or mistakes, to
engage in logical reasoning, to contropuses, and to understand the reactions of
others; (2) The mental retardation manielsitself before the age of eighteen (18);
and (3) The mental retardation is accamied by significant limitations in adaptive

15



defendant is mentally retarded for purposes of prohibiting a death sentence. Lambert ¥1State

P.3d 30, 31-32 (Okla. Crim. App. 2003).

Following the_Atkinsdecision, appellate counsel representing Myers in both the Marzano
and Williams cases promptly sought relief from@@CA, claiming Myers is mentally retarded and
ineligible for the death penalty. Significant taognds 1, 2, and 3 in thestant habeas case, the
OCCA allowed Myers to litigate the mental retatidn issue in the Marzano matter and remanded
the issue to the state district colar a jury trial. The OCCA rejeetl Myers’ request to consolidate
the Marzano and Williams cases for purposes of determining whether Myers is mentally retarded.
Thus, no specific determination of mental retardation was made in the Williams matter. Upon
conclusion of a jury trial in Rogers County Disti@xurt, the jury determined in the Marzano matter
that Myers was not mentally retarded. Myers apgxbtile decision, butthe OCCA denied relief. See

Myers v. State130 P.3d 262 (Okla. Crim. App. 2005) (hereinafter Myerg MR

A. Myers’ mental retardation claim (ground 1)

In ground one, Myers claims his death sentence must be vacated because he is mentally
retarded. He presents a lengthy argument with stipg@ffidavits and evidence to defend his claim
that he falls within the definition of mentatardation and cannot be executed under the mandates

of Atkins. SeeDkt. # 23 at 53-94. This Court’s revielgwever, is limited by AEDPA. The Court’s

functioning in at least two of the following skill areas: communication; self-care;
social/interpersonal skills; home living; selifection; academics; health and safety;
use of community resources; and work.

Blonner, 127 P.3d at 1139 (citing Murphy
16



role in habeas matters “is noatiof factfinder.” Duckett v. Mullin306 F.3d 982, 1002 n.12 (10th

Cir. 2002).

Myers’ ground one issue was presented tddB€ A and rejected. Accordingly, the Court
may grant federal habeas corpus relief only & $tate decision was contrary to, or involved an
unreasonable application of clearly establishgar&me Court law or was based on an unreasonable
determination of the facts in ligbt the evidence presented i tstate court proceeding. 28 U.S.C.

§ 2254 (d)(1)(2). Rejecting Myers’ claim of mahtetardation on direct appeal in Myersthe
OCCA found as follows:

In Proposition Sixteen, Myers argues his death sentence should be vacated
because the execution of the mentally retarded and the neurologically damaged
constitutes cruel and unusual punishment. Executions of mentally retarded criminals
constitute “cruel and unusual punishments” and are prohibited by the Eighth
AmendmentAtkins v. Virginia, 536 U.S. 304, 122 S.Ct. 2242, 153 L.Ed.2d 335
(2002). The Court iAtkinsleft it to the individual States to define mental retardation
and to develop appropriate procedures to enforce this constitutional restriction.
Atkins, 536 U.S. at 317, 122 S.Ct. at 2250.

Following Atkins, in Murphy v. State, 2002 OK CR 32, { 31, 54 P.3d 556,
567-568 modified in Sate, ex. rel Lanev. Bass, 2004 OK CR 14, 87 P.3d 629, 631-
632, we set forth a definition of mental retatidn to be used in capital trials where
an individual claims he or she is not deaginalty eligible due to mental retardation.
For capital purposes, a mentally retarded person is one with significantly limited
ability to intellectually and adaptively function in certain enumerated areas, who has
at least one IQ test score of seventy (@Qpelow, and in whom the retardation
manifested itself before the age of eighteen (iB).

At trial, Dr. Philip Murphy testified Myers’s full scale 1.Q. score was
seventy-seven (77); his verbal score was seventy (70), which is in the mild mental
retardation range and his performance 1.Q. score was eighty-six (86) which falls
within the dull average range. Dr. Murphy concluded Myers fell in a borderline
range of between normal functioning andadly retarded functioning. Myers also
is dyslexic, suffers from aphasia, andhibits indicators of organic brain damage.

On appeal, appellate counsel filed a Notice of Extra-Record Evidence

Supporting Appellant’s Proposition of Error Regarding Execution of the Mentally
Retarded. Attached thereto are exhibitstaining school records that show Myers’s
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mental and emotional status dating bexKeptember of 1954. These records were
not admitted in the trial of this matter, and Myers requests this Court allow the
materials to be supplemented to the appeal record under Rule 3RAE)f the
Oklahoma Court of Criminal Appeals, Title 22, Ch.18, App. (2001).

Before filing this appeal, Myers aggled his conviction and death sentence
imposed for the murder of Cindy Margg and we affirmed his conviction and
sentence of deatMyers|, 17 P.3d 1021, 2000 OK CR 25. Wenied his Original
Application for Post-Conviction Relief relating to that convictibtyers v. Sate,

PCD 2000-516 (OKl.Cr. February 6, 2001) (not for publication).

While this appeal was pending aaitier the Supreme Court decidéittins,
Myers filed a subsequent application for post-conviction relief relating to the
Marzano case andyers|. In this subsequent application, Myers raised\&ims
claim and argued he could not be executedduneental retardation. We denied the
subsequent application in part, but remanded the matter to the District Court of
Rogers County for an evidentiary hearing on Myers’s claim of mental retardation.
See Myersv. Sate, PCD 2002-978, (Okl.Cr. August 2003) (not for publication).
Following an evidentiary hearing, a juryairwas held on Myers’s claim of mental
retardation. The jury returned with a vietdhat Myers was not mentally retarded.
This Court denied post-conviction relief after the mental retardation jury trial and
found the record supported the jury’s vetditat Myers is not mentally retarded.
Myersv. Sate, 2005 OK CR 22, 1 8, 130 P.3d 262.

This Court previously denied requestounsel to consolidate this appeal
with PCD 2002-978 on November 5, 2003 and June 23, Za6Myersv. Sate,
PCD 2002-978 and PCD 2002-258 (Okl.Cr. Noer 5, 2003) (not for publication)
andMyersv. Sate, PCD 2002-978 (Okl.Cr. June 23, 2004) (not for publication). An
additional remand for an evidentiary hearing and/or jury determination on Myers’s
claim of mental retardation in this appesahot warranted because a jury has already
determined Myers is not mentally retardadd this Court has affirmed that verdict
on appealSmith v. Sate, 2002 OK CR 2, 1 %46 P.3d 136, 137 (when an issue of
ultimate fact has been determined by a vaiid final judgment, that issue cannot be
relitigated between the same partiesng future lawsuit). Accordingly, no relief is
warranted on Proposition Sixteen as the issue has previously been decided and the
Motion to file Notice of Extra-Recorlvidence Supporting Appellant’s Proposition
of Error Regarding Execution of tMentally Retarded is therefoBENIED. A jury
has determined Myers is not mentally retarded, and we affirmed that finding on
appealMyers, 2005 OK CR 22, 1 11, 130 P.3d 262.

Myers 11, 133 P.3d at 335-36. Respondent argues thafdira is procedurally barred because the
OCCA declined to address the merits on procedural ground®kge# 38 at 42-45. The Court

disagrees. “A claim is procedurally barred whemeis not been fairly presented to the state courts
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for their initial consideration - not when the cldias been presented more than once.” Cone y. Bell
-- U.S. --, 129 S.Ct. 1769, 1781 (2009). The Supreme Court explained:

When a state court declines to review therits of a petitioner’s claim on the ground

that it has done so already, it creates notbdederal habeas review. In Ylst v.

Nunnemaker501 U.S. 797, 804, n.3, 111 S.Ct. 2590, 115 L.Ed.2d 706 (1991), we

observed in passing that when a state abeglines to revisit a claim it has already

adjudicated, the effect of the later dearsupon the availability of federal habeas is

“nil” because “a later state decision baisgon ineligibility for further state review

neither rests upon procedural default nor lifts a pre-existing procedural default.”

When a state court refuses to readjudicate a claim on the ground that it has been

previously determined, the court’s deorsdoes not indicate that the claim has been

procedurally defaulted. To the contrary, it provides strong evidence that the claim

has already been given full consideration by the state courts and thpes figr

federal adjudication. See 28 U.S.C. 8§ 2254(b)(1)(A) (permitting issuance of a writ

of habeas corpus only after “the applicant has exhausted the remedies available in

the courts of the State”).
Id. (footnote omitted). Accordingly, the OCCA's rejection of Myers’ mental retardation claim
because it had been decided previously in thez&fe matter does not preclude this Court’s review
for procedural bar reasons. However, this Calgt has reviewed the mental retardation issue
previously in the Marzano habeas corpus mglNerthern District ofOklahoma Case No.02-CV-
140-GKF-PJC), and rejected Myers’ challenges based on the mental retardation trial. Myers v.
Workman 2010 WL 2106456 (N.D. Okla. 2010) (slip copy) (hereinafter Myers 1) M@ile the
claim is not procedurally barred, the doctrine of collateral estoppel (issue preclusion) makes it
unnecessary for this Court to address again Mydagh that he should be exempt from execution
because of mental retardation.

Citing Oklahoma law from Smith v. Sta#6 P.3d 136, 137 (Okla. Crim. App. 2002), the
OCCA found Myers’ direct appeal request fam evidentiary hearing and/or a second jury

determination on his mental retardation claims not warranted “because a jury has already

determined Myers is not mentally retarded, and this Court has affirmed that verdict on appeal.”
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Myers Il, 133 P.3d at 336. The Smithse quoted Ashe v. SwensB887 U.S. 436, 442 (1970), for

the collateral estoppel principle that “when ssuie of ultimate fact has once been determined by
avalid and final judgment, that issue cannot agailitigated between the same parties in any future
lawsuit.” Smith 46 P.3d at 137 (quoting Ash@d7 U.S. at 442). Myers argues that the OCCA’s

reliance on_Smitrand _Asheis unreasonable because the cases do not “involve application of

collateral estoppedgainst a criminal defendant.” Dkt. # 23 8@ (emphasis in original). Although

he asserts that several circuit courts have held that collateral estoppel cannot be used against a
criminal defendant, he cites no Supreme Court law for that proposition. In fact, the Tenth Circuit
has recognized a split among the circuits, obegréinat “[tjhe United States Supreme Court,
however, has not addressed directly the questiomhether collateral estoppel can be applied

against the defendant in a criminal case.” United States v. Gallardo-Meh8@#.3d 1240, 1242

(10th Cir.1998) (emphasis in original). Habeagpas relief is available to Myers on his mental
retardation claim only if the OCCA'’s decision “was contrary to, or involved an unreasonable
application of, clearly established Federal lazzdetermined by the Supreme Court of the United

States.” 28 U.S.C. § 2254(d)(1). SenerallyMaynard v. Boone468 F.3d 665 (10th Cir. 2006).

In the matter before this Court, Myers has a@onstrated that theGTA’s decision finding his
mental retardation claim barred by the doctrine of collateral estoppel was contrary to, or an
unreasonable application of, Supreme Court Because there are no Supreme Court cases which
give a clear answer to the question presentedldat one in Myers’ favor, “it cannot be said that

the state court ‘unreasonabl[y] appli[ed] cleadyablished Federal law.” Wright v. Van Paf{t8h2

U.S. 120, 126 (2008) (citing Carey v. Muslads#9 U.S. 70, 77 (2006) (quoting 28 U.S.C. §
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2254(d)(1))). Therefore, under the explicit term& @&@254(d)(1), relief is unauthorized on Myers’
ground one claim.

As afinal argument, Myers claims that redumdgigation over the identical question of his
mental retardation is justified this case because his first treds inadequate and unfair. Quoting

Montana v. United State440 U.S. 147, 164 n.11 (1979), Myers @mnts that redetermination of

his mental retardation claim is warranted because “there aisometo doubt the quality,
extensiveness, or fairness of procedures foltbwe[the] prior litigation.” Dkt. # 23 at 91. He
argues that public policy and judicial efficiency ao¢ sufficient reasons &pply collateral estoppel
because his liberty is at stake. &1.90. However, in addition to relieving parties of the cost and
vexation of multiple lawsuits and conserving judlaiesources, the doctrine of collateral estoppel

also encourages reliance on a prior adjudicatipne@ent inconsistent decisions. Allen v. McCurry

449 U.S.90, 94 (1980) (citing Montgr&l0 U.S. at 153-54). Further, both the adequacy and fairness
of the mental retardation trial held in connentwith the Marzano murder were addressed by this

Court in the habeas decision concerning the Marzano trialMyees | - HC.Myers has not

demonstrated that he is entitled to habeas relief on his ground one claim.

B. Challenge to Oklahoma procedures following Atkingground 2)

In ground two, Myers contends that Oklahosnatrocedures developed pursuant to the
Atkins mandate were constitutionally inadequatsdteguard his rights. Further, the procedures
have not been regularly or consistently applied. BR3 at 94. All of his references are to the trial
transcript from the Marzano mental retardation trial. His challenges to the OCCA'’s decision are

challenges to Myers In ground seventeen of his amengetition in the habeas case challenging
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the Marzano conviction, Myers also challenged the constitutionality of Oklahoma’s procedures
utilized in resolving an Atkinsental retardation claim. SBeD. Okla., Case No. 02-CV-140-GKF-
PJC, Dkt. # 56. The Court deniegdief on the claim. Myers | - HGt *54. For the reasons discussed

in subpart A above, the Court will not review asue that has been decided previously in Myers
- HC.

C. Ineffective assistance of mental retardation counsel (ground 3)

Myers next claims that his counsel at therk8@mo mental retardation trial and subsequent
Myers Il appeal provided ineffective assistance olation of his constitutional rights. Respondent
asserts that Myers’ ground three claims were not presented to the state courts in Myers Il
unexhausted, and procedurally barred. Myers caxé#uat his ineffective assistance of mental
retardation counsel claims were not raised in state courtDBeet 42 at 23. Myers argues,
however, that the claims should be addressed anéhies by this Court because he can demonstrate
both cause and prejudice and that he has suffered a fundamental miscarriage of justice.

Itis not necessary to resolve the exhaustimhmocedural bar status of most of ground three
because Myers’ ineffective assistance of mentatdation trial and appellate counsel claims were
analyzed and rejected by this Court in lladeas case addressing the Marzano trialMyees | -

HC at *61-64. In that action Myersgued that his mental retardation trial attorney was overworked,
had too little time to prepare, failed to investigéaded to prepare properly for trial, and failed to
present contemporary evidence of Myers’ mental retardation as demonstrated by affidavits from
fellow prisoners. Further, he alleged appellate counsel was ineffective for failing to raise these issues

on appeal to the OCCA. This Coueviewed the merits of eactaim and concluded Myers had not
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shown that his mental retardation attorneys were constitutionally ineffectiat *&#l. The Court
will not revisit a claim already adjudicated_in Myers | - HC

To the extent Myers argues that his mental retardation trial counsel was ineffective for failing
to object to Dr. Call as an expert witness ailthiato impeach Dr. Call, that claim has never been
presented to the state courts athis Court in the Marzano habeaspus matter. Thus, that portion
of his ground three claim is unexhausted.

Myers’ failure to present his ineffective asarste of mental retardation counsel claim to the
OCCA insofar as it relates to Dr. Call’'s testimavnyuld result in the imposition of a procedural bar
based on independent and adequate state pretedaunds should Myers return to state court to

raise such claim in a third application for post-conviction relief G3eemings v. Sirmon$06 F.3d

1211, 1223 (10th Cir2007) (citing Okla. Stat. tit. 22, 88 1088)89(D)(2)). An “[a]nticipatory
procedural bar’ occurs when the federal coapysly procedural bar to an unexhausted claim that
would be procedurally barred undgate law if the petitioner returnsal state court to exhaust it.”

Anderson v. Sirmon<t76 F.3d 1131, 1140 n.7 (10th Cir. 20Qq0)oting_Moore v. Schoemak88

F.3d 1231, 1233 n.3 (10th Cir. 2002)). Although the Coauld require Myers to return to state
court to raise the unexhausted portion of his ground three claim in a third post-conviction

application, the OCCA routinely applies a proceduraf barsuch claims unless the petitioner

8 Because of the fundamental importance of the Sixth Amendment right to counsel, the Tenth
Circuit has stated that, to be adequate, a state procedural bar to federal habeas review of
ineffective assistance of trial counsel claims must comply with the following imperative:
“(1) allowing petitioner an opportunity to coriswith separate counsel on appeal in order
to obtain an objective assessment of trial counsel's performance and (2) providing a
procedural mechanism whereby a petitioner cagaadtely develop the factual basis of this
claims of ineffectiveness.” English v. Cqdy6 F.3d 1261, 1263 (10th Cir. 1998). In Myers’
case, there is no question that his mental retardation trial counsel and appellate counsel
differed. Further, the cross-examination of Dr. Call was a matter of trial court record,
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provides “sufficient reason” for his failure to raithe claim in an earlier proceeding. Okla. Stat.
tit. 22, § 1086. Because this claim would be subjegfacedural bar in the state courts, the Court

finds it would be futile to require Myers to exhaust the claim. (Beskworth v. Serranat54 U.S.

1, 3(1981) (the futility exception is a narrow onegl & supportable “only if there is no opportunity
to obtain redress in state court or if the correcprocess is so clearly deficient as to render futile

any effort to obtain relief”); sealsoColeman501 U.S. at 735 n.1; Steele v. Youfd F.3d 1518,

1524 (10th Cir. 1993). Accordingly, because exhaunstiould be futile, the part of Myers’ ground
three claim relating to his counsel’s treatment of Dr. Call's testimony is not barred by the exhaustion
requirement.

Myers argues first that there “was no avaléastate process by which [he] could have
obtained merits review of his ineffective assimste of MR counsel claim.” However, Myers raised
other ineffective assistance of mental retardation counsel claims which this Court ultimately
addressed on the merits_in Myers | - H@is claim that mental retardation counsel ineffectively
handled Dr. Call’s testimony could have been raised before the OCCA in the Marzano murder post-
conviction proceedings, or in either of the tpast-conviction proceedings related to the Williams
murder. The Court is not convincitht he had no available state process to present the claim to the
OCCA, thus preserving the issue for habeas corpus review.

Myers’ only other means of gaining federal bab review of his defaulted claim is a claim

of actual innocence under the fundamental migage of justice exception. Herrera v. Col|iB66

U.S. 390, 403-404 (1993); Sawyer v. Whitl&@5 U.S. 333, 339-341 (1992); s"soSchlup v.

allowing appellate counsel to pursue the clamappeal if he chose to do so. Therefore,
Myers was able to adequately develayy dactual basis for his claim surrounding the
testimony of Dr. Call and a state procedural bar would be deemed adequate.
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Delo, 513 U.S. 298 (1995). A “fundamental miscarriage of justice” argument requires the petitioner
to demonstrate that he is “actually innocenttha crime of which he was convicted. McCleskey

v. Zant 499 U.S. 467, 494 (1991) (citing Murrad77 U.S. at 485). Citing Sawyer v. Whit|&05

U.S. 333, 345 (1992) as support, Myers argues thdtittdamental miscarriage of justice exception
also applies to his claim of a capital sentencimgreHe contends he is “actually innocent” of a
death sentence because he is mentally retarded and, thus, ineligible for the death pety. See
# 42 at 29. Because the Court has not found constitligora in his mental retardation trial, or in
the jury’s conclusion that Myers is not mentally retarded, the fundamental miscarriage of justice
exception is inapplicable in his case. Sawy#5 U.S. at347 (finding the “actual innocence”
requirement in a capital punishment setting nioistis on those elements that render a defendant
eligible for the death penalty).

Accordingly, because Myers has not dem@aised “cause and prejudice” or that a
“fundamental miscarriage of jus&” will result if his defaulted claim is not considered, the Court
concludes that it is procedurally barred from edesng the merits of his ineffective assistance of

mental retardation counsel claim related to counsel's handling of Dr. Call’s testimony.

Il. Ineffective assistance of counsel (ground 4)

In ground four, Myers alleges constitutionallgffective representation by his trial counsel,
David Autry. He contends Mr. Autry: (1) failed to investigate, develop, and present a substantial
body of mitigating evidence; (2) utilized an exp®r. Phillip Murphy, whose license to practice
psychology was in probationary status for urethtonduct, and whose findings were both flawed

and detrimental to Myers’ case; (3) failed t@gent a defense to the felony murder charge by
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challenging the underlying felony of rape; and (4) failed to adequately investigate available
impeachment evidence concerning witness Sidneg.BRespondent responds that (1) and (4) were
properly rejected on the merits in the OCCA’®dtrappeal opinion, but (2) and (3) were not raised
until post-conviction proceedings and were depiegdrocedural grounds. The Court agrees that part
of (1), and all of (4) were included in Myerstect appeal. The remaining claims were either not
raised until post-conviction proceedings, or never presented to the state court for consideration.

A. Ineffective assistance of counselaims adjudicated on direct appeal

To be entitled to habeas corpus relief on awlal ineffective assistance of counsel, Myers
must demonstrate that the OCCA'’s adjudicabbhis claim was an unreasonable application of

Strickland v. Washingtgrd66 U.S. 668 (1984). Under Stricklarmddefendant must show that his

counsel’s performance was deficient and thati#fesient performance was prejudicial. Strickland

466 U.S. at 687; Osborn v. Shilling&97 F.2d 1324, 1328 (10th Cir. 1993). A defendant can

establish the first prong by showing that courgefformed below the level expected from a
reasonably competent attorney in criminal cases. Strickdi&tdJ.S. at 687-88. There is a “strong
presumption that counsel’s conduct falls withie tange of reasonable professional assistance.” Id.

at 688. In making this determination, a courstrijudge . . . [a] counsel’s challenged conduct on

the facts of the particular case, viewsedof the time of counsel’s conduct.” &t.690. Moreover,

review of counsel's performance must be highly deferential. “[I]t is all too easy for a court,
examining counsel’s defense after it has proved unsuccessful, to conclude that a particular act or
omission of counsel was unreasonable.’at&89. To establish the second prong, a defendant must
show that this deficient performance prejudicesl diefense, to the extent “there is a reasonable

probability that, but for counsel’s unprofessioagiors, the result of the proceeding would have
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been different. A reasonable probability is alqability sufficient to undermine confidence in the

outcome.” _Idat 694; sealsoSallahdin v. Gibso?75 F.3d 1211, 1235 (10th Cir. 2002); Boyd v.

Ward 179 F.3d 904, 914 (10th Cir. 1999). Conclusorygatens that counsel was ineffective are

not sufficient to warrant habeas relief. Humphreys v. Gib26fh F.3d 1016, 1022 n.2 (10th Cir.

2001). If Myersis unable to show either “deficipetformance” or “sufficient prejudice,” his claim
of ineffective assistance fails. Stricklgd@®6 U.S. at 700. Thus, itis not always necessary to address
both Stricklandprongs.

In Proposition XX of his direct appeal, Mygygesented a cursory claim consisting of only
three sentences that his trial counsel was ingfetor failing to investigate and present evidence
“so important to this case that the guilt and sentencing verdicts are unreliableBriSeef
Appellant in OCCA Case No. D-2000-271 at 100. He provided further argument and the factual
basis for his claim in a contemporaneously fileglesst for an evidentiary hearing pursuant to Rule
3.11(B)(3)(b) of the Rules of the Oklahoma CourCoiminal Appeals. In the application for an
evidentiary hearing, Myers alleged his trial coungas ineffective for failing to investigate and
present (1) evidence that could have been tesmapeach witness Sidney Byrd, and (2) mitigation
evidence including school records which would hemeoborated the testimony of his mitigation
witnesses. The OCCA denied relief and deniedréguest for an evidentiary hearing, noting the
following:

Myers argues his counsel’'s trial investigation was inadequate in two areas:

impeachment evidence relating to Sydney Byrd and mitigation evidence. In support

of his Application for Evidentiary Hearg, counsel for Myers has filed her own

Affidavit and Affidavits of Kristin Brown, Barry Rouw, and John Struchtemeyer.

(Exhibits 1-4, respectively).

The Affidavits of Kristin Brown, and BarriRouw suggest that Byrd was or could
have been suffering from some psych@attisorder and was or could have been
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medicated at the time he claims Myers confessed to him. Further, appellate counsel
argues his [sic] Byrd'’s prior criminal res would have revealed his propensity to
distort reality or lie. Appellate counsebaies the Affidavits show a probability that

trial counsel was ineffective for not aliming and presenting evidence that would
have severely undermined Byrd'’s credibility.

Appellate counsel also argues triauasel's performance fell below objective
standards because he didt obtain Myers’'s school records and use them as
mitigation evidence. Counsel argue® thchool records would have confirmed
Myers’s sister’s testimony about Myessiery bad childhood and would have also
corroborated Dr. Murphy’s testimony that Myers suffered from mental deficits.
Counsel argues “[IJn sum, Mr. Myers’ lsmol records would have dispelled any
doubts about the accuracy of the picty@sted by Ms. Robitaille and Dr. Murphy.”

Myers 1l, 133 P.3d at 331. The OCCA then applied its Rule 3.11 evidentiary standard requiring
“clear and convincing evidence” before deciding Mgers was not entitled to a hearing or to relief
on his ineffective assistance of trial counsel claims. The state court concluded:
Here, the record shows trial coundabrioughly and successfully attacked Byrd’s
credibility and exposed his motive to fabricate to the jury. Further, the evidence
contained in the elementary school resondich trial counsel did not discover or
utilize was arguably cumulative to the testimony of Dr. Murphy and Appellant’s
sister.
Review of the Application and the suppogiAffidavits show trial counsel certainly
could have obtained and utilized this eande for trial. However, it does not show
by “clear and convincing evidence” aatg possibility that trial counsel was
ineffective for failing to identify or utiliz¢his evidence. Accordingly, we decline to
grant the Application for Evidentiaryddring and relief is denied on Proposition
Twenty.
Id. Although the OCCA correctly set out the Stricklastandards, it appeatfsat it reviewed the
evidence proffered by Myers in terms of whethehad satisfied the standard in OCCA Rule 3.11.
As aresult, itis unclear whether the OCCA actually applied the Stricktandard and decided that

it was not satisfied when it denied his requesiaio evidentiary hearing and denied relief on the

ineffective assistance of counsel claim.
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The Tenth Circuit has addressed the relationship between the Striskdauadrd and the
Rule 3.11 standard, noting that “Rule 3.11’s “clear and convincing evidence” standard is more
demanding than Strickland"preponderance of the evidence” standard; therefore, any decision
based on the former standard would be conttarglearly established federal law.” Wilson v.
Workman 577 F.3d 1284, 1294 (10th Cir. 2009). The Qir€ourt’s explanation provides some
insight, as follows:

We recently addressed the relationship between the Stricitiamdiard and the Rule

3.11 standard. Wilson v. WorkmdgWilson II), 577 F.3d 1284, 1297, 2009 WL
2623336, at *11 (10th Cir.2009) (en banc) (“Rule 3.11's standard poses a lower
substantive standard (the defendant need show only a ‘strong possibility’ of
ineffectiveness) but a higher evidentiagrstard....”). We concluded that the denial

of a Rule 3.11 motion does not necessarily constitute a determination on the merits
of the defendant’s ineffectiveness claieh.at * 11, 1297.

However, the OCCA'’s decision may still be consadks decision on the merits, as explained further
in the_Wilsondecision:

While the OCCA'’s actual Stricklandetermination is not an adjudication on the
merits when Rule 3.11 has barred considenaif material evidence, there is still the
possibility that that denial of the evidemtidearing itself constitutes an adjudication

on the merits. The denial of an evidentiary hearing under Rule 3.11, after all, requires
the OCCA to consider the non-record evidence that the defendant has proffered. If
the standard that Rule 3.11 establishes for granting an evidentiary hearing either
replicates or is lower than the constitutibstandard, then the OCCA'’s denial of an
evidentiary hearing would constitute an adjudication on thetsn® which the
federal courts owe deference.

To succeed on a Stricklamthim, the federal standard requires a petitioner “show,

by a preponderance of the evidence, {hatounsel’s performance fell bellow an
objective standard of reasonableness, and (2) prejudice, such that there is a
reasonable probability that but for counsel’s errors, the outcome of the trial would
have been different.” Young v. Sirmqrk86 F.3d 655, 68AL0th Cir. 2007). Rule

3.11, in contrast, grants an evidentiary iregif the defendant shows “by clear and
convincing evidence there is a strong ploisisy trial counsel was ineffective for
failing to utilize or identify the complaed-of evidence.” Thus Rule 3.11’s standard
poses a lower substantive standard (the defendant need show only a “strong
possibility” of ineffectiveness) but a higher evidentiary standard (the evidence must
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be “clear and convincing” rather than simply a “preponderance”). “Although the
interplay of these two standards-onerendemanding, one less demanding than the
federal-is not clear, we cannot conclude that when the state court denies an
evidentiary hearing under Rule 3.11 it has necessarily decided that the federal
standard was not satisfied.” Wilsd86 F.3d at 1081.

Wilson v. Workman 577 F.3d 1284, 1297-99 (10th Cir. 2009)Myers’ case, the OCCA explicitly

denied his ineffective assistance of counsehtdaon the merits, but relied on language from both
Stricklandand from Rule 3.11. The OCCA has recesttplained the interplay between Rule 3.11

and the_Stricklandtandard, stating: “[W]hen we review and deny a request for an evidentiary
hearing on a claim of ineffective assistance under the standard set forth in Rule 3.11, we necessarily
make the adjudication that Appellant has not shdefense counsel to be ineffective under the more

rigorous federal standard set forth in Strickl&@impson v. State of Oklahom230 P.3d 888, 906

(Okla. Crim. App. 2010). The OCC&so confirmed that, in making a decision on whether to grant
an evidentiary hearing under Rule 3.11, the rules require the court to thoroughly examine the non-
record evidence in order to evaluate the requesatl@05. Thus, the Court concludes that the
OCCA's rejection of Myers’ ineffective assistarafeounsel claims presented on direct appeal was
an adjudication on the merits entitled to defieesunder AEDPA. Myers may obtain federal habeas
relief only if the state decision “was contrarydojnvolved an unreasonable application of, clearly
established Federal law, as determined by timre3ne Court of the United States” or “was based
on an unreasonable determination of the factght bf the evidence presented in the State court
proceeding.” 28 U.S.C. § 2254(d)(1)(2).

In subpart one of ground four, Myers contends that his trial counsel failed to investigate,
develop, and present a substantial body of mitigating evidence. In particular, he alleges that trial

counsel made no effort to interview the mehowhad abused Mr. Myers, the teacher who had
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ridiculed him, the children who had bullied himtlee doctors who had treated him after he was hit

by a car. Dkt. # 23 at 132. He claims that counsel failed to discover extensive, available evidence
regarding Myers’ background including inforn@ati about the car accident, family and school
experiences, childhood medical and academic reports, Kansas prison and mental hospital experience
and testing records, and anecdotal evigeinom eight relatives and friends. &t.133. Further,
counsel did not consult with any experts as éogsychological or emotional impact that the abuse,
bullying, or hostile school environment had on MyersHdwever, on direct appeal Myers only
referenced counsel’s failure to obtain school résavhich were “rife with mitigating evidence.”
SeeApplication for Evidentiary Hearing in@CA Case No. D-2000-271, at 2. Myers summarizes

the details included in the school records which lhome some of the issues he enumerates in this
habeas claim. However, with the exception ef $chool records and the details provided therein,

the remaining particulars of subpart one are unexhadasthey were not presented to the state court

as part of his ineffective assistance of trial counkei. If Myers were taeturn to state court to
include those claims in a third post-conwactiproceeding the OCCA would undoubtedly find them
procedurally barred. That bar would be amd&pendent” state ground because state law provides
“the exclusive basis for the state court’s holding.” MdésF.3d at 985. Next, as to the adequacy

of the anticipatory procedural bar applicable toe¥y claims of ineffective assistance of trial
counsel, the Tenth Circuit Court of Appeals leEognized that a procedural bar imposed on a claim
brought in a second applicatiorr fmost-conviction relief that could have been but was not raised

in a previous application is adede#o bar habeas review of ineffective assistance of counsel claims.

Smallwood v. Gibson191 F.3d 1257, 1268 (10th Cir. 1999) (citing Moore v. Reyndlas F.3d

1086, 1097 (10th Cir. 1998)). Thus, Myers’ mukipefaults of his unexhausted claims of
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ineffective assistance of trial counsel would fesuimposition of a procedural bar adequate to
preclude federal review.

Myers presents no explanation for the inclusibadditional claims in subpart one, nor does
he provide a “cause and prejudice” or “fundamemigcarriage of justice” argument to excuse the
procedural bat.Accordingly, with the exception of failute investigate, present and develop the
school records evidence, the Court finds the remgiclaims of ineffetive assistance of counsel
in subpart one are procedurally barred.

Regarding the school records, the OCCA acKadged that “trial counsel certainly could
have obtained and utilized this evidence for trialit found that counsel’s failure to do so was not
constitutionally ineffective. The Court agrees._In Stricklahd Supreme Court made clear that
“the purpose of the effectivessistance guarantee of the Sixth Amendment is not to improve the
quality of legal representation . . . [but] simply teere that criminal defendants receive a fair trial.”
Strickland 466 U.S. at 688. The additional informatioMyers’ school records is not so significant
that, even assuming without decidithat Myers’ trial counsel performed deficiently in failing to

unearth and present the records, it was not unrelbleoioa the OCCA to conclude that Myers had

o The Court notes that Myers presents a general argument near the end of his amended petition
(Dkt. # 23 at 236-38) that appellate counsed wmaffective to the extent appellate counsel
failed to raise any of the claims in his petition. Thus, he claims ineffective assistance of
appellate counsel establishes both cause and prejudice to overcome any procedural bar. It
is well established that in certain circumstances, appellate counsel’s ineffectiveness can
constitute “cause” sufficient to excuse a etptisoner’s procedural default. Murray v.
Carrier, 477 U.S. 478, 488-89 (1986). However, the ineffective assistance of appellate
counsel claim must be presented to the state courts as an independent claim before it may
be used to establish cause d#procedural default. It 489. Myers has not presented his
ineffective assistance appellate counsel clasdetailed in subpart one to the state courts
of Oklahoma as an independent claim. He has not satisfied this requirement to establish
cause and excuse his procedural default.
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failed to show a substantial likelihood of a different sentenceH8g@egton v. Richter-- U.S. --,

131 S.Ct. 770, 792 (2011) (noting the likelihood of a different result must be substantial, not just
conceivable). This Court concludes that tl@@A’s decision was not an unreasonable application
of Strickland Myers is not entitled to habeas relief on this portion of his ineffective assistance of
trial counsel claim.

Likewise, the Court finds that Myers is notilad to relief on his claims that trial counsel
was ineffective for failing to adequately investigate available impeachment evidence concerning
witness Sidney Byrd. Myers argues that trial coufaskeld to investigate Byrd’s documented mental
health problems. Dkt. # 23 at 139. He states that Byrd’s testimony was “severely damaging” to
Myers’ defense as it was the State’s only evidence of Myers’ confessiahlRBB. First, the Court
notes that it is unclear whether the documengarglence of Byrd’s mental health history would
have been allowed into evidence for impeachrpenposes. Myers states that the documents were
proffered as exhibits during the Marzano mutdat, but were not admitted into evidence. Seq,

Cummings v. Sirmons06 F.3d 1211, 1233 (10th Cir. 2007). More importantly, as the OCCA

observed, “[T]he record shows trial counsel tahly and successfully attacked Byrd’s credibility

and exposed his motive to fabricate to the juftie jury, as the trieof fact, made its own
conclusion about the credibility of Byrd and abdyers’ involvement in the murder of Shawn
Williams. Through cross-examination, trial counsel succeeded in demonstrating that Byrd had a
history of drug use, had numerqegrole violations, had at ledktee prior felony convictions, and

had been an informant for law enforcemebefense counsel thoroughly and extensively cross-

examined Byrd, attacking his credibility S&e Trans. Vol. VIII at 2278-2357.
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Myers has failed to demonstrate that the OCQCgjaction of this issue on direct appeal was
an unreasonable application_of Stricklahtyers is not entitled to relief on his claim that his trial
counsel was ineffective for failing to investigate and use mental health evidence for the purpose of
impeaching witness Sydney Byrd.

B. Procedurally barred ineffective assistance claims

Myers concedes, and the record confirms, tt@issues claiming ineffective assistance of
trial counsel for (1) failing to assert the defensabéaharge of rape that the victim may have been
already deceased, or that the sexual encountehenagybeen consensual; and (2) failing to retain
an appropriate mental health expert were nogrtes! to the OCCA on dict appeal. These claims
were raised for the first time in Myers’ g8 post-conviction proceedings. In its opinion denying
post-conviction relief, the OCCA stated that th&ms were “capable of presentation in [Myers’]
direct appeal and original application for postaviction relief.” Relyng on Okla. Stat. tit. 22, §
1089, and finding that the claims were not basedewly discovered facts or on new controlling
legal authority, the OCCA concluded they were procedurally baBeeOpinion Denying Second
Application for Post-Conviction Relief and Request for Evidentiary Hearing in OCCA Case No.
PCD-2008-570. Respondent contends that this Gbortld honor the state’s procedural bar, unless
Myers can demonstrate cause and prejudice for the procedural default, or that a fundamental
miscarriage of justice will result if the Court fails to address the merits. Dkt. # 38 at 67.

This Court may not consider issues raised mabeas petition “that have been defaulted in
state court on an independent and adeqpeteedural ground [ ] unless the petitioner can

demonstrate cause and prejudice or a fundamental miscarriage of justice.” English $46 6d$d

1257, 1259 (10th Cir. 1998). However, Myers does not attempt to clear the procedural bar hurdle

34



by arguing cause and prejudigde does claim a fundamental miscarriage of justice, arguing he
is “actually innocent” of a death sentence becauss hentally retarded and, thus, ineligible for
the death penalty. S&kt. # 42 at 36-37. Because a jury pesviously concluded that Myers is not
mentally retarded, his fundamental miscarriage of justice argument fails.

Myers also argues that Respondent has failstioav that the OCCA'’s procedural bar was
“independent and adequate.” Tenth Circuit precedent forecloses this argument.

The problem with this argument, howeverthat it is clearly foreclosed by a series
of recent Tenth Circuit cases affirming #equacy of the Oklahoma procedural bar
relating to claims not raised in aritial state petition for post-conviction reviefee
Thomas218 F.3d at 1221-22; MedlocR00 F.3d at 1323; Smallwooti91 F.3d at
1267-69;_Moore v. Reynold453 F.3d 1086,d97 (10th Cir. 1998). In particular,
this court in_Medloclcited to the relevant provision of the Oklahoma code, Okla.
Stat. tit. 22, 88 1086, 1089(D)(2), and held tHdiespite the especially vigilant
scrutiny we apply in examining procedulpalrs to ineffective assistance claims, we
have held that Oklahoma’s procedubar to claims not raised on initial post-
conviction review is independent and adequate.” 200 F.3d at 1323.

Cannon v. Gibsgn259 F.3d 1253, 1266 (10th Cir. 200The Court concludes that Myers’

ineffective assistance of counsel claims (subparts 2 and 3), raised for the first time in his second
application for post-conviction are procedurallyred. He is not entitled to habeas corpus relief on
those claims.

lll.  Improper testimony of expert witness (ground 5)

10 Again, the Court notes that Myers providegesmeral argument at the end of his petition

claiming ineffective assistance of appellate counsel as cause sufficient to excuse any
procedurally defaulted claim. In this case, Myers did raise an ineffective assistance of
appellate counsel claim as an independengigshis second application for post-conviction
relief (OCCA Case No. PCD-2008-570). Howevlee, OCCA summarily denied all requests

for relief in the second post-conviction matter on procedural bar grounds. Clearly, Myers
could have raised the ineffective assistance of appellate counsel issue in his first post-
conviction proceeding. Thus the resulting procedural bar is adequate to preclude federal
review.
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Next, Myers claims his constitutional rightsneeviolated by the testimony of the medical
examiner concerning the rape of Shawn WilliamsstF-he contends thais trial was rendered
fundamentally unfair in violation of his rights ttue process because Dr. Distefano, as an expert
witness, provided opinion testimony without medmascientific support. Second, he asserts that
he was denied his right to confront withesses when Dr. Distefano relied upon testimonial hearsay
to conclude that the victim was raped and dragged. As to the first claim, Respondent asserts that
Myers has failed to demonstratatithe OCCA'’s adjudication of the claim resulted in a decision
that was contrary to, or an unreasonable appdicaf, Supreme Court law. Respondent states that
the second part of Myers’ ground five claim is unexhausted, and subject to an anticipatory
procedural bar.

A. Opinion testimony

In this portion of ground five, Myers argutsat Dr. Distefano’s opinion testimony that

Shawn Williams had been raped was improper antiasxtd on scientific, technical, or specialized

knowledge as required by Daubert v. Merrell Dow Pharm., 589 U.S. 579 (1993), and Kumho

Tire Co., Ltd. v. Carmichagb26 U.S. 137, 141 (1999). Sekt. # 23 at 149. Myers contends that

the use of Dr. Distefano’s testimony denied himiatfaal in violation of his due process rights
guaranteed by the United States ConstitutionHiel claims that without the medical examiner’s
improper opinion, one or more jurors could have concluded that Myers and the victim had
consensual sex, or that he had intercoursetivglictim after she was deceased - which would not
have been rape. ldt 151. Respondent correctly notes thahignstate direct appeal proceedings,
Myers focused on state law violations insofahashallenged the testimony of Dr. Distefano. He

failed to raise a federal due process claim, but now argues that the misapplication of state law
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violated his due procesghts under Hicks v. Oklahomd47 U.S. 343 (1980)Although his direct

appeal argument in Proposition VIl focused on allegelations of state statutes and case law,
Myers did mention federal law by claiming that Distefano’s testimony did not comport with the
requirements of Daubei$eeBrief of Appellantin OCCA Case No. 2000-271 at 37. In its rejection
of Proposition VII, the OCCA relied cddklahoma evidentiary law. Myers 133 P.3d at 326. The
OCCA stated:

The State’s evidence of rape was enyi@tcumstantial. Williams was missing for
several days before her body was found.sterts were on backwards and her body
bore signs of a struggle and sigoisbeing dragged. Although gunshot wounds
caused her death, the above circumstancesioed with seminal fluid found in her
vagina, led the medical examiner to conclude she was likely involved in a sexual
assault or raped prior to her death. To determine the cause and manner of death, Dr.
Distefano testified he not only considethe results of autopsy and physical
examination, but also considers information and other evidence obtained by his
investigators. Dr. Distefano testified believed his findings upon examination were
consistent with a sexual assault/rape béasedeally all of the circumstances” that

he knew about the case.

Dr. Distefano’s testimony did not tell the jury what conclusion to reach. His
testimony came with the caveat that ivis opinion based upon the circumstances.

It was relevant to assist the jury in reaching a caioiu 12 0.S.1991, 8§ 2701,
2702. Further, defense counsel thoroughly cross-examined Dr. Distefano on his
opinion that she was “probably raped.” Through cross-examination, counsel
established there was no physical evidence of forcible sexual intercourse, no vaginal
injuries; the only physical evidence ofencourse was that sperm was deposited in
her vagina within twenty-four hoursloér death. Although Dr. Distefano opined that
Williams was raped, the jury clearly couleiach its own conclusion on this issue.
The trial court did not err by allowing the dieal examiner to testify to his opinion

that Shawn Williams was raped and no error occurred which warrants relief.

Id. at 327.
As a general rule, petitioners must exhausiilable state court rerdees before seeking
redress via a federal habeas corpus petition28é&S.C. § 2254(b)(1); Smallwoo#l91 F.3d at

1267. In this case, Myers challenged on direceapihe admission of the Dr. Distefano’s testimony

37



concerning rape, but made no specific reference doe process violation or the United States
Constitution. Nevertheless, even if the federaiolis unexhausted, this Court may choose to deny
relief on the merits pursuant to 28 U.S.C. § 22K2(lrather than dismiss the petition or hold it in
abeyance while Myers returns to state courktwmast his claim. The theory behind addressing the
merits is that even if a petitioner fails to exhaarsissue it might not be worth his time to exhaust
in state court and then re-file the habeas petifi the claim is patently without merit. SE®ore
v. Schoeman288 F.3d 1231, 1235 (10th Cir. 2005). In thiss¢alse Court finds that this part of
Myers’ fifth ground for relief should be denied the merits, notwithstanding any question about
exhaustion.

“In a habeas proceeding claiming a dero&ldue process, ‘we will not question the
evidentiary . . . rulings of the state court unlelss fietitioner] can show thdtecause of the court’s

actions, his trial, as a whole, was rendetendamentally unfair.””_Maes v. Thoma&6 F.3d 979,

987 (10th Cir.1995) (quoting Tapia v. Tan®26 F.2d 1554, 1557 (10th Cir. 1991)). “[W]e

approach the fundamental fairness analysis \athsiderable self-restraint.””_Jackson v. Shanks

143 F.3d 1313, 1322 (10th Cir. 1998u6ting_United States v. River@00 F.2d 1462, 1477 (10th

Cir. 1990) én banc)). A proceeding is fundamentally unfainder the Due Process Clause only if

it is “shocking to the universal sense of justice.” United States v. Rukkkel.S. 423, 432 (1973)

(internal quotation omitted).

Thus, in Myers’ ground five claim challengittge admission of portions of Dr. Distefano’s
testimony on due process grounds, he must demonstrate that the ruling rendered his trial
fundamentally unfair. Myers specifically compla of the following portion of Dr. Distefano’s

direct examination:
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Q:

Doctor, let me ask the question this way, Based on everything that you observed,
would this, what you observed, be consistent with a forcible sexual assault?

Tr. Trans. Vol. VI at 1592. Defese counsel objected, but theltjimge overruled the objection. Id.

Dr. Distefano responded, “Yes.” The prosecutor continued:

Q:

A:

And what do you base that on?

Well, | base that on really all the circumstances that | know about this case. And |
think if you look at this case in its entirety and you understand that a woman went
missing, that her vehicle was found --

At this point defense counsel again objectedasked for a mistrial. The Court again overruled the

objection, and denied the request for a mistrialatd.593-94. The direct examination continued:

Q:

| think | asked you earlier if -- | astteyou the question if this would -- your
observation would be consistent with a sexual assault occurring to Shawn Marie
Williams and you answered, Yes. And tHexsked you if you would tell the Ladies

and Gentlemen of the Jury the basis for that?

Yes. The basis for that is a considevatof all the circumstances that | know. And

as | mentioned at the very beginning of tegtimony, the first step that | take in any
death in trying to determine cause of [sic] manner [which] is [based on] the
information that's known about it. That's just as important to me as the part where
| examine the body. And so in the circumstarafehis case, | think it is reasonable

to include that in addition to the fact tisdte was the victim of a homicide that a rape
was probably also a part of that.

Id. at 1594-95. Defense counsel objedte®r. Distefano’s response, and the trial judge overruled

the objection, Idat 1595. The prosecutor continued:

Q:

A:

Do you have additional matters to add to that answer as factors that you considered?

Well, the factors that | considered were the circumstances that | was told about and
this did include that a young woman warissing, that her vehicle was found out of
gas, that her body was then found seveagk later. And through my examination,

| saw that she was shot multiple times with respect to what caused her death. And
then with finding the presence of the sperm and the many sperm with tails, as |
mentioned, | think it's reasonable to camdé that there was a sexual component to
the incident that happened that resultedandeath and | think that is what | would
characterize as a rape/homicide.
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Id. at 1595-96. Significantly, Dr. Distefano qualdid&is opinion with the following unsolicited

statement:

Now, | say that it is my opinion that thiatprobably what happened. | am not saying
that | know that with a dege of certainty like | give wdn | say with [sic] cause of
death is. Because in the sense of meanplg that the cause of death is a gunshot
wound to the chest, to me, that is a cetyaifihe other opinion that | have expressed
is not in the same way certain but in my opinion probable.

Id. at 1596. Defense counsel began his cross eximmof Dr. Distefano by following up on this

line of questioning:

Q:

Q:

A:

Doctor, you stated near the end ofedt examination that in your opinion in
connection with her homicide Ms. Willias was probably raped. Do you remember
saying that?

Yes, | do.

And you also amended that by stating tloat could not say that with certainty like

you could with the cause of death being ¢lunshot wound to the chest but just that
based on all surrounding circumstances it was your belief that she was probably
raped, right?

That's exactly right.

You can't state with any certainty that she was raped contemporaneous with or
during the criminal transaction whichdléo her murder by gunshot wounds, right?

That's right. | would say that there walibe no way for me to determine that with
certainty.
When you say “probably raped,” that is as far as you can go is probability, right?

That's absolutely as far as | would believe | could state that.

Id. at 1602-03. As observed by the OCCA, “[t]hroegbss-examination, counsel established there

was no physical evidence of forcible sexual intercourse, no vaginal injuries; the only physical
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evidence of intercourse was that sperm was deplasiteer vagina withitwenty-four hours of her
death.” Myers 1] 133 P.3d at 327.
Under Oklahoma law “expert witnesses can sagte inference which jurors should draw

from the application of specialized kmledge of the facts.” Romano v. Sta@®9 P.2d 92, 109

(Okla. Crim. App. 1995); sealsoWarner v. Statel44 P.3d 838, 860 (Okla. Crim. App. 2006)

(quoting Romanp Further, “[tjestimony in the form of apinion or inference otherwise admissible
is not objectionable because it embraces an ultimateito be decided by threer of fact.” Okla.
Stat. tit. 12, § 2704. Dr. Distefano explained whyiierred that the presence of sperm and
situational facts led him to believe that thetmchad been raped. Such testimony is not barred by
Romanoor Oklahoma statutes. “An expert maxpeess an opinion based on factual evidence

provided by others.” Cannon v. MulliB83 F.3d 1152, 1162 (10th Cir. 2004) (citing Okla. Stat. tit.

12, § 2703). On cross examination, defense cowhsékbd an admission from Dr. Distefano that
his opinion did not mean, with scientific certginthat the victim had been raped. The Court finds
no constitutional error in the admission of Dr. Distefano’s opinion testimony.

Finally, the Court notes that Myers’ reliance on Daulerisplaced. First, Daubert

establishes guidelines for federal district courtssmin deciding whether new scientific or technical

evidence should be admissible. Second, Dawdpatifically addresses expert opinion testimony

which might not necessarily be based on science, noting:

Unlike an ordinary witness, see Rule 701, an expert is permitted wide latitude to
offer opinions, including those thateanot based on firsthand knowledge or
observation. Presumably, this relaxation of the usual requirement of firsthand
knowledge . . . is premised on an assumption that the expert’s opinion will have a
reliable basis in the knowledge and experience of his discipline.
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Dauberf 509 U.S. at 592 (internal citations omitte@ihe Court concludes that admission of Dr.
Distefano’s testimony concerning the rape of Sm&Wliams did not violate Myers’ constitutional
right to due process. Myers has failed tondestrate how the admission of Dr. Distefano’s
testimony rendered his trial fundamentally unfair. He is not entitled to habeas relief on this part of
his ground five claim.

B. Testimonial hearsay

In the second part of Myers’ ground fivearrth, he contends that his rights under the
Confrontation Clause of the Sixth Amendment weatated because the “bulk of the information
forming the basis of Dr. Distefano’s opinions @afmom the testimonial hearsay statements of
others, including his assistants and variowg &nforcement officers.” Dkt. # 23 at 151-52.
Respondent argues that Myers never presented this claim to the state courts. Thus, the claim is
unexhausted and would be subject to a procedural bar if Myers were to return to state court to
present the claim for consideration in adhiost-conviction proceeding. Myers does not respond
to the procedural bar argument related topligion of ground five in s reply. The Court agrees
that the claim is unexhausted and would be subjexcprocedural bar if Myers presented it now to
the OCCA.

This Court may not consider Myers’ procedurally barred claim unless he is able to show
“cause and prejudice” for the defawlt,demonstrate that a fundamental miscarriage of justice would

result if his claim is not considered. Seéeleman 501 U.S. at 750; Demarest v. Pri¢80 F.3d

922, 941-42 (10th Cir. 1997). However, Myers\ydes no argument in his reply supporting an
exemption from procedural bar. Accordingly, because he has not demonstrated “cause and

prejudice” or that a “fundamental miscarriage aftice” will result if his cadim is not considered,
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the Court concludes that the defaulted claim rdigg an alleged violation of the Confrontation
Clause asserted in ground five is procedurally bafre@oleman510 U.S. at 724. Myers is not
entitled to habeas corpus relief on this portion of ground five.
IV.  Insufficient evidence (ground 6)

In his sixth ground for habeas corpus relyers claims his Fifth, Sixth, Eighth and
Fourteenth Amendment rights were violated bec#usé&tate failed to present sufficient evidence
to prove that Shawn Williams was raped. He argues that, because there was no evidence Ms.
Williams was raped, the felony murder convictionstrifiail. Respondent states that Myers’ ground
six claim is unexhausted and subject to an anticipatory procedural bar. Myers concedes that this
claim was not presented as a “stand alone claim” to the OCCADI8e# 23 at 156. However, he
contends that the clainwas raised implicitly as part of his direct appeal claim regarding the
insufficient evidence presented to support H&C aggravator. Further, because the OCCA

concluded there was insufficient eviderto prove the HAC aggravator, $dgers Il, 133 P.3d at

1 The Court notes that even if this claimre/@ot procedurally barred, Myers would not be

entitled to relief. Under Oklahoma law, experts may rely on hearsay information in reaching
an opinion if the information is of a typeasonably relied upon by experts in forming their
opinions._SeeOkla. Stat. tit. 128 2703 which specifically provides that “[i]f a type
reasonably relied upon by experts in the particular field in forming opinions or inferences
upon the subject, the facts or date need not be admissible in evidencalSdasvis v.

State 970 P.2d 1158, 1166-167 (Okla. Crim. App. 1998) (finding information reasonably
relied upon by psychological experts such apltalsrecords and information imparted to
him by the doctor and police officer was admissible in the psychologist’'s testimony).
Further, the Tenth Circuit has noted that testimonial hearsay may be admitted for a purpose
other than to establish the substantive trutinefhearsay, such as “when an expert witness
testifies regarding the out-of-court developmaffacts or data on which she [or he] based
her [or his] opinion.” United States v. Pap623 F.3d 1285, 1292 (10th Cir. 2010).
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332, Myers argues that the decision implicitly acknowledged there was insufficient evidence to
support rapé?

Explaining his position that the OCCA implicitly acknowledged there was insufficient
evidence to prove rape, Myers directs the Coaittantion to the following language in which the
OCCA addressed the sufficiency of the HAC evidence:

We cannot find this circumstantial evidence supports the jury’s conclusion, beyond

a reasonable doubt, that Williams’ murder was preceded either by torture or serious

physical abuse. The evidence does nov@\Williams was conscious and aware of

her attack or that she was conscious diveé guffering pain after the attack. It also

does not prove she suffered extreme mental anguish in addition to that which of

necessity accompanied the homicide.

Dkt. # 23 at 156, quoting Myers 133 P.3d at 332. He argues thaihé evidence were insufficient
to prove the HAC aggravating circumstance, tiheras also insufficient to prove Shawn Williams
was raped for purposes of the forcible rape dgiohg the felony murder conviction. However, in
deciding the HAC issue, the OCCA focused an¢bnsciousness of the victim. Under Oklahoma

law, a rape can be committed even if the victim is unconscious. Okla. Stat. tit. 21, § 1111; § 1114

(A)(4); seealsoStadler v. State918 P.2d 439, 441 n.2 (Okla. Crim. App. 1996); Simms v. State

735 P.2d 344, 347 (Okla. Crim. App. 1987). Thus, itsdeat necessarily follow that the OCCA'’s
finding of insufficient evidence for the HAC aggravating circumstance also means there was
insufficient evidence to support rape.

Nonetheless, the Court is not convinced thaeMymplicitly raised the issue of insufficient

evidence of rape on direct appeal. Nor did tdCCA’s decision implidy rule on the issue.

12 Although the OCCA was not presented wéhclaim that the rape conviction was not

supported by sufficient evidence, that court did discuss the circumstantial rape evidence in
addressing the challenges to Dr. Distefane&imony, as noted in ground five above. See
Myers 1l, 133 P.3d at 327.
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Contrary to Myers’ contention, the OCCA did not make saa“sponte finding effectively
establishing there was insufficient evidence to prove that Ms. Williams was rape@kiSée23

at 158. The Court finds that Myers’ ground six iclavas not raised in state court proceedings, is
unexhausted, and would be subject to a procedurdlliaivere allowed to return to state court to
raise the issue at this late date. As noted eatthisr Court may not consider Myers’ procedurally
defaulted claims unless he is able to show “canskprejudice” for the default, or demonstrate that
a fundamental miscarriage of justice woulsiieif his claim is not considered. S8eleman501

U.S. at 750; Demarest30 F.3d at 941-42. In this case, Myers provides no argument to overcome

the procedural bar by demonstrating cause aegigice or a fundamental miscarriage of justice.
Accordingly, the Court concludes that Myersbgnd six defaulted claim is procedurally barred,
Coleman 510 U.S. at 724, and he is not entitled todaecorpus relief on his claim of insufficient

evidence to support his rape conviction.

V. Instructional error and ineffective assistance of appellate counsel (ground 7)

In ground seven, Myers contends the followsegond stage instruction was unconstitutional
because it did not expressly state that the pougt find aggravating factors outweigh mitigating
factors beyond a reasonable doubt:

If you unanimously find thadne or more of the aggravating circumstances existed

beyond a reasonable doubt, the death penalty shall not be imposed unless you also

unanimously find that any such aggramgttircumstance or circumstances outweigh

the finding of one or more mitigatingrcumstances. Even if you find that the

aggravating circumstances outweighs [sic] the mitigating circumstances, you may
impose a sentence of imprisonment for life or imprisonment for life without parole.
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SeeO.R. Vol. VII at 1338. Myers argues that the question whether aggravating circumstances
outweigh mitigating circumstances implicates a factual finding that must be made by the jury beyond

areasonable doubt pursuant to Jones v. United Sha@b).S. 227 (1999), Apprendi v. New Jetrsey

530 U.S. 466 (2000), and Ring v. Arizom86 U.S. 227 (2002). He also argues that his appellate
counsel was constitutionally ineffective for failing to raise the claim on direct appeal.

This issue was raised as Proposition Twdliyers’ first application for post-conviction
relief. The OCCA found that the firpart of the issue was waived because it could have been raised
on direct appeal. Dkt. # 23, attachment 1. Notirag tthad rejected the same issue “repeatedly” in
other cases, the OCCA also found that appetlatansel was not constitutionally ineffective for
failing to raise a meritless argument. Respondent claims the underlying issue is procedurally
barred, but can be denied on the merits nonetheless. Dkt. # 38 at 85.

A procedural bar analysis is unnecessarylgsrs’ ground seven claims are foreclosed by

established Tenth Circuit precedent. Matthews v. Work®an F.3d 1175, 1195 (10th Cir. 2009).

The petitioner in Matthewsaised the same issues that Myers raises in ground seven. In rejecting
the claims, the Circuit Court found:

Mr. Matthews complains about the trial court’s penalty stage jury instructions. To
impose a sentence of death, under its insbus, the jury was required to find the
existence of any aggravating circuarste beyond a reasonable doubt and that the
aggravating circumstances outweighed mitigating circumstances. Mr. Matthews
contends it should also have been instructed that it had to find beyond a reasonable
doubt that aggravating factors outweighleel mitigating. The failure to include an
instruction on this last point, Mr. Matthewontends, violated his Sixth Amendment
rights. In his view, the question whether aggravating circumstances outweigh
mitigating circumstances implicates a faatfinding that increases the maximum
penalty for his crime, and Apprendi v. New Jer$s80 U.S. 466, 120 S.Ct. 2348,
147 L.Ed.2d 435 (2000), and Ring v. Arizoa86 U.S. 584, 588, 122 S.Ct. 2428,
153 L.Ed.2d 556 (2002), require that juries make such factual findings beyond a
reasonable doubt. FN9
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FN9. The trial court instructed the jury as follows: “If you
unanimously find that one or more of the aggravating circumstances
existed beyond a reasonable doubt, the death penalty shall not be
imposed unless you find that any such aggravating circumstances
outweigh the finding of one or m®mitigating circumstances. Even

if you find that the aggravating circumstances outweigh the
mitigating circumstances, you may impose a sentence of
imprisonment for life with the podslity of parole or imprisonment

for life without the possibility of pale.” State Court Record at 2387.

The State argues that Mr. Matthews’s las procedurally barred because Mr.
Matthews failed to raise this issue in his direct appeal. Claims defaulted in state court
on adequate and independent state pha@d grounds may not be considered by a
federal habeas court unless the petitionef‘damonstrate cause for the default and
actual prejudice as a result of the alleged violation of federal law, or demonstrate that
failure to consider the claims will resut a fundamental miscarriage of justice.”
Coleman 501 U.S. at 750, 111 S.Ct. 2546. Mr. Matthews replies that he can meet
this standard because his lawyer on digggieal provided ineffective assistance by
failing to raise his ApprentRing claim.

Whether or not it is barred procedurally, Mr. Matthews’s Appremdument is
certainly barred on the merits by dintafr decision in United States v. Baryd®6
F.3d 1079, 1107 (10th Cir. 2007). There, we akmd that the jury’s determination
that aggravating factors outweigh mitigntifactors is not a finding of fact subject
to Apprendi but a “highly subjective, largely moral judgment regarding the
punishment that a particular person deserves.”atd1107 (citing_Caldwell v.
Mississippj 472 U.S. 320, 340 n.7, 105 S.Ct. 2633L.Ed.2d 231 (1985)). We are
of course bound by this decision as the lathefcircuit, and we likewise can hardly
say that appellate counsel on direct appeal rendered constitutionally ineffective
assistance by failing to raise a point of gnat we have rejected as erronequs. See
Lockhart v. Fretwell506 U.S. 364, 372, 113 S.Ct. 838, 122 L.Ed.2d 180 (1993).

Matthews, 577 F.3d at 1195. For the same reasons explained in Mattkgers is not entitled to
habeas relief on his ground seven claim.
VI.  Improper reweighing by OCCA (ground 8)

Next, Myers contends that, upon finding insufficient evidence to support the HAC
aggravating circumstance, the OCCA'’s refusaldbaside the death penalty after reweighing the

aggravating and mitigating ciinstances was unconstitutional. He argues that the appellate
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reweighing violated his right to have a jury determine his sentence as required by Adpirandi

and_Hicks v. Oklahomd&espondent concedes that this issyeaperly before this Court as it was

raised, and rejected, in Myers’ petition for relgihis direct appeal. Rpondent argues that the
OCCA's decision upon reweighing was not alation of Myers’ constitutional rights.

In Clemons v. Mississippi494 U.S. 738, 745 (1990), theiBeme Court held that a

defendant’s constitutional rights are not “infringedandnan appellate court invalidates one of two

or more aggravating circumstances found by the jury, but affirms the death sentence after itself
finding that the one or more valid remaining aygting factors outweigh the mitigating evidence.”
However, the state appellate court mustaaminimum, “actually reweigh[]” the evidence.

Richmond v. Lewis506 U.S. 40, 48 (1992). A reviewing court cannot “cure’ the error without

deciding, itself, that the valid aggravating factors are weightier than the mitigating factors.” Id.

In Myers’ direct appeal, the OCCA set oudletailed analysis of its consideration of the
remaining aggravating circumstances and mitigdaatprs. Portions of the direct appeal opinion
in which the OCCA sets forth its reweighing analysis follow:

In accordance with our statutory duty, we must now determine whether the death
sentence was imposed under the influence of passion, prejudice, or any other
arbitrary factor, and also whether the evidence supports the jury’s finding of the
alleged statutory aggravating circstances. See 21 0.S.1991, § 701.13(C). The jury
found the existence of four (4) aggrémg circumstances: (1) the murder was
especially heinous, atrocious, or crue); tf#e Defendant was previously convicted

of a felony involving the use or threatwblence; (3) the existence of a probability
that the Defendant would commit crimiredts of violence that would constitute a
continuing threat to society; and, (4) the murder was committed for the purpose of
avoiding arrest or preventing a lawfarrest or prosecution. 21 0.S.2001, §
701.12(1), (4), (5), and (7).

In Proposition Fourteen, this Court found the evidence insufficient to support the
jury’s finding of the heinous, atrocious, or cruel aggravator.
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[W]hen this Court invalidates an aggravator and at least one valid aggravating
circumstance remains which enables the jury (or the judge in a bench trial) to give
aggravating weight to the same faatd aircumstances which supported the invalid
aggravator, it will continue to reweidghe evidence and uphold the death sentence

if the remaining aggravating circumstas outweigh the mitigating circumstances
and the weight of the improper aggatar is harmless. Clemons v. Mississjpf894

U.S. 738, 741,110 S.Ct. 1441, 1444, 1(Bd.2d 725 (1990); Valdez v. Stafi®95

OK CR 18, 1 73, 900 P.2d 363, 384. We may find an improper aggravator to be
harmless error if, looking at the record, theurt finds that the elimination of the
improper aggravator cannot affect baance beyond a reasonable doubt. McGregor

v. State 1994 OK CR 71, 1 48, 885 P.2d 1366, 1385-1386. This “independent
reweighing of aggravating and mitigating circumstances where one of several
aggravating circumstances has been invalidated is implicit to our statutory duty to
determine the factual substantiation of a verdict and validity of a death sentence.”

McGregor id.

Three aggravating circumstances remain: (1) the Defendant was previously convicted
of a felony involving the use or threatwblence; (2) the existence of a probability

that the Defendant would commit crimiredts of violence that would constitute a
continuing threat to society; and, (3) the murder was committed for the purpose of
avoiding arrest or preventing a lawfutest or prosecution. The evidence offered in
support of each of these remaining aggravators was substantial.

The State presented evidence which shoMigdrs had been previously convicted

of assault with intent tcommit rape, murder and ggession of a firearm after a
felony conviction. This evidence was more than sufficient to prove Myers was
previously convicted of a felony involving the use or threat of violence. Williams
2001 OK CR 9, 1130, 22 P.3d at 732.

Evidence of the prior violent felony convictions, plus evidence of Myers’s prior
unadjudicated acts of violent conduct towards his step-daughter, and evidence
showing the sheer callousness of the murder, was all compelling evidence supporting
the continuing threat aggravator. You200 OK CR 17, 1 78, 12 P.3d 20, 42.

Lastly, in support of the avoid arrestgyosecution aggravator, the State’s evidence
showed Myers abducted Shawn Willianmslaook her to a secluded place where he
physically and sexually assaultea bad killed her. Carter v. StatE994 OK CR 49,
149,879 P.2d 1234, 1250 (this aggravator regaingredicate crime, separate from

the murder, for which the defendant seeks to avoid arrest or prosecution). Bonnie
Makin testified about the sexual assaMijters committed against her, for which he
was prosecuted and convicted. After the assault, which Myers committed in a
secluded area, Myers drove Makin to towad #old her if she told anyone, he would
“finish it off.” From this evidence, the jury could properly conclude Myers killed
Williams to avoid arrest and prosecution for the crimes he committed against her.
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Myers called three mitigation witnessBs. Phillip Murphy, a clinical psychologist,
evaluated Myers and testified his IQ scores placed him in a borderline range-between
normal functioning and mentally retarded functioning. His performance 1Q was
much higher than his verbal 1Q, which veamsistent with his dyslexia and aphasia.
Murphy testified Myers has severe defigitsanguage reception and expression and
other neurological testing showed he has moderate to severe brain damage most
likely caused from a head injury he suffered when he was eight years old.

Myers’s case manager at DOC testified Myers had not had any disciplinary problems
while at the Oklahoma State Penitentiary.

Myers'’s sister, Hazel Robitaille, described their childhood. When she and Myers
were young children, her mother and fats@it. Her mother’s boyfriend lived with

them for about one year; he was vebysive to Myers-physically and emotionally.
Robitaille said Myers was hit by a car when he was about eight years old. He was
running away from some children who weeasing him and when he ran into the
street, he was hit by a car. He was inhibspital for a very long time and was in a
coma. When he finally woke up, he waghdrawn and wouldn’t talk to anybody.
When he returned to school, he did not do well. The other children always teased him
and treated him like he ditbt belong. He often got iights and even the teachers
ridiculed him. Their mother remarried another man who also was abusive towards
Myers. Robitaille recalled one time whins man (Garinger) urinated on Myers’s
head. After their mother and Garinger split up, another boyfriend (Lake) also was
abusive toward Myers. He used [to] make Myers pick up cow patties and once tried
to run over him. Robitaille testified sthaved her brother and would continue to
remain in contact with him even if Ispent the remainder of his life in prison.

Although the mitigating evidence was uncontroverted, it was not overly compelling
or unusually persuasive. The evidenggorting the aggravating circumstances was
strong. Upon reweighing the remaining vaghravating circumstances against the
mitigating evidence, we find the aggravating circumstances outweighed the
mitigating evidence and supported the death sentence. Had the jury considered only
these valid aggravating circumstancas,find beyond a reasonable doubt the jury
would have imposed the same sentence of death.

Upon review of the record, we are satisfied that neither passion, prejudice nor any
other arbitrary factor contributed toethjury’s sentencing determination. After
carefully reviewing the evidence presentsd,also find that it supported the jury’s
finding of the three valid aggravating circumstances.

Myers 1l, 133 P.3d at 336 - 39 (footnote itted). In light of Clemonsthe OCCA did not violate

Myers’ constitutional rights by rewghing the aggravating and mitifyag circumstances itself rather
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than sending the matter back to district courtafqury decision. Specific standards for balancing

aggravating and mitigating circumstancesraseconstitutionally required. Zant v. Stephe#82

U.S. 862 (1983). The OCCA conducted a thorough analysis of each of the aggravating and
mitigating circumstances in its reweighing presebefore concluding that the three remaining
aggravating circumstances outgleed the mitigating circumstaas. The OCCA'’s decision was not
contrary to, or an unreasonable application of Supreme Court law, nor was it based on an
unreasonable determination of the facts ightli of the evidence presented. 28 U.S.C. §

2254(d)(1)(2). Myers is not entitled to relief on his ground eight claim.

VII.  Testimony of jailhouse informant (ground 9)

In his ninth ground for relief, Myers claimsattthe admission into evidence of the testimony
of jailhouse informant, Sidney Byrd, infringe@on his Eighth and Fourteenth Amendment rights.
SeeDkt. # 23 at 172. This claim waaised as Proposition | in Myers’ direct appeal before the
OCCA. Respondent contends that Myers has failddmaonstrate how the OCCA'’s denial of relief
on this ground was contrary to, or an unreasonable application of, Supreme Court law.

During Myers’ trial, in response to a defense objection concerning the testimony presented
through jailhouse informant, Sidney Byrd, the trial judge conducted an in-camera hearing to
determine the admissibility of the informartestimony under the parameters of Dodd v. $848
P.2d 778 (Okla. Crim. App. 2000). See Trans. Vol. VIl at 2147-2202. After hearing Mr. Byrd’s
testimony and argument from both sides, the ¢oalt ruled the testimony and evidence presented
by Byrd was admissible. It 2202. In addition, the trial judge instructed the jury as follows:

INSTRUCTION NO. 20: The testimony of an informer who provides evidence
against a defendant must be examirmeth@eighed by you with greater care than the
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testimony of an ordinary witness. Whether the informer’s testimony has been
affected by interest or prejudice against the defendant is for you to determine. In
making that determination, you should coesidl) whether the witness has received
anything including pay, immunity from prosecution, leniency in prosecution,
personal advantage, or vindication in exchange for testimony; (2) any other case in
which the informant testified or offerecag¢ments against an individual but was not
called, and whether the statements were admitted in the case, and whether the
informant received any deal, promise, indment, or benefit in exchange for that
testimony or statement; (3) whether the informant has ever changed his or her
testimony; (4) the criminal history @he informant; and (5) any other evidence
relevant to the informer’s credibility.

O.R. Vol. VIl at 1308. The jury was also instredthat impeachment evidence could be considered
“in determining the weight and credibility of a witness,” including impeachment evidence that the
witness had previously been coneidtof a criminal offense. Sék at 1309, 1311 (Instruction No.
20A and No. 20C). Finally, the jurors were insted that it was their responsibility to determine
the credibility of each witness and the weighlbéogiven to the testimony of each witness. ilee
at 1315 (Instruction No. 24). In this casefemse counsel thoroughly and extensively cross-
examined Sidney Byrd, attacking his credibility and exposing any motive he may have had to
fabricate his testimony. Sde. Trans. Vol. VIII at 2278-2357. The defense also presented two
witnesses, Michael Yates and James Wallsontradict and impeach Byrd. SeeTrans. Vol. IX
at 2414-31, 2545-52.
On direct appeal, the OCCA rejected Myershtention that thérial court erroneously
determined Byrd’s testimony was admissible, finding as follows:
Nothing inDodd requires the trial court to exclude a jailhouse informant’s testimony
because his or her testimony is inconsistent, unbelievable, or self-serving. The point
of Dodd was to require more thorough examination of informant evidence and
complete and full disclosure of information relating to an informant’s motivation to
fabricate testimony. In this case, tha&ltrcourt did not abuse its discretion by
allowing the witness to testify. Any cditt or inconsistency in the witness’s

testimony goes to the weight and credibitifghat testimony and are issues properly
addressed on cross-examinatiSee Gilson v. Sate, 200 OK CR 14, 1 59-60, 8
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P.3d 883, 906-907 (determination of competency of withesses is left to the discretion

of the trial judge; conflict and inconggsicies in testimony go to weight and

credibility).
Myers Il, 133 P.3d at 321-22. Under AEBPMyers must show thahe OCCA’s adjudication
resulted in a decision that wasntrary to or an unreasonable application of clearly established
Supreme Court law, or was based on an unreasonable determination of the facts. 28 U.S.C. §
2254(d). Upon review of the record, this Court concludes that the OCCA’s decision was neither
contrary to, nor an unreasonable applicatidBuggreme Court law. Although Byrd’s credibility was
certainly in question, his testimony was not “so neimély unreliable the jury should not have been
permitted to hear” it, as asserted by Myers. B&3 at 177. As pointed oy the OCCA, the issue
of Byrd’s credibility was ultimately, and properly, |&r the jury to determine. The Supreme Court

has observed: “A fundamental prise of our criminal trial system is that ‘the jury is the lie

detector.”” United States v. Scheffé&23 U.S. 303, 313 (1998) (quagi United States v. Barnard

490 F.2d 907, 912 (9th Cir. 1973)). “Determining Weaght and credibility of witness testimony,
therefore, has long been held to be the ‘part of every case [that]belongs to the jury, who are
presumed to be fitted for it ipeir natural intelligence and their practical knowledge of men and

the ways of men.”” Idat 313 (quoting Aetna Life Ins. Co. v. Waddl0 U.S. 76, 88 (1891)).

This was a case where an independent partya(@otdefendant) came to the district attorney
with unsolicited information regarding Myers’ incriminating admissions of culpability. Sidney Byrd
was not acting as a government agent and was not promised benefits for his cooperation. The
benefits which Byrd hoped to obtain for boperation were “mere expectancies.”, &eg, United

States v. Taylgr800 F.2d 1012, 1015 (10th Cir. 1986). Thalfudge conducted a hearing on the

admissibility of Byrd’s testimony. This Court canriioid that the trial judge abused his discretion

53



in allowing the testimony, or that Myers’ constitutal rights were violated by such ruling. His trial
was not rendered fundamentally unfair. eTIOCCA’s decision was not an unreasonable
determination of Supreme Court law. Myers is not entitled to relief on his ground nine claim.
VIII. Improper bolstering of Sidney Byrd’s testimony (ground 10)

In ground ten, Myers states that the admission of investigator Elkin’s hearsay testimony
bolstering Sidney Byrd’s testimony violated histSiAmendment right of confrontation and his
Fourteenth Amendment right to due process. Hiend this issue was raised as Proposition Il in his
direct appeal before the OCCA. Respondent catgt¢hat Myers’ Proposition Il was limited to state
law challenges and made no mention of fedeyastitutional violations. Thus, Respondent alleges
that Myers’ ground ten claim is unexhausted andesatibp procedural bar analysis. Respondent also
argues that the OCCA's resolution of the stateitswes was correct. Myers replies that the claim
is exhausted and he is entitled to habeas corpus relief on the merits.

In arguing that the ground ten claims are exdted, Myers takes the position that: (1) his

brief reference in his state appeal briefite Supreme Court case Tome v. United St&tE3 U.S.

150 (1985% was sufficient to fairly present his clams a constitutional claim; (2) his due process
claim was “implicit” in his direct appeal briefing; and (3) his constitutional right to be free from
arbitrary deprivation of a state created liberty irgeveas “inherent in this claim” pursuant to Hicks

v. Oklahoma 447 U.S. 343 (1980). Séakt. # 42 at 31. These arguments are unavailing. In his
direct appeal brief, Myers cited Tort@wsupport his argument that Elkin’s hearsay testimony was
inadmissible because the federal counterpa@iiahoma’s hearsay rule was similar. He did not

present a federal constitutional claim concerningpioeess or confrontation clause violations in

13 The Tomedecision addresses Rule 801 of the Federal Rules of Evidence.
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his argument citing Tomdroposition Il in Myers’ state courppeal brief does not even hint at a
federal constitutional violation. The state courtsst be provided a “fair opportunity” to apply

controlling legal principles to the facts bearing upon a constitutional claim. Picard v. Céodhor

U.S. 270, 276-77 (1971). To support the exhaustiqnirement for a federal constitutional claim,
itis not enough that a somewhat similar statediawn was made before the state courts. Anderson
v. Harless459 U.S. 4, 6 (1982). Furthdris not sufficient to argue #t his due process claim was
“implicit” in his direct appeal briefing. The stateurts must have had the first opportunity to hear
the constitutional claim sought to be vindicated in the federal habeas proceeding. Lee y4Gfouse
F.3d 598, 611 (10th Cir. 2006) (citing Picp#@4 U.S. at 275-76). Fingl/IMyers’ reliance on Hicks
does not support his contention that his ground teimsl were presented to the state courts. A
careful reading of his Proposition Il direct appelaim clearly reveals that Myers did not fairly
present either a due process claim or a conftiontzlause claim to thsetate court for review.
Proposition 1l was based upon his clalmt Elkin’s hearsay evidence was a violation of state law.
Thus, his federal claim, as presented in grdendf his amended habeas petition, is unexhausted.
As a general rule, a federal court shoukhass unexhausted claims without prejudice so

the petitioner can pursue available state court remedies. Demarest VIBOiEe3d 922, 939 (10th

Cir. 1997). However, if the state court would nfimd those claims procedurally barred, there is a
procedural default for purposesfetieral habeas review. Dulin v. Cod@b7 F.2d 758, 759 (10th

Cir. 1992). Oklahoma courts would unquestionatdgm Myers’ due process and confrontation
clause violations procedurally barred becadkkahoma’s Uniform Post-Conviction Procedure Act
requires that “[a]ll grounds for relief available to @pplicant under this act must be raised in his

original, supplemental or amended applicatiorjotherwise the ground] nyanot be the basis for
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a subsequent applicatiorOkla. Stat. tit. 22, 8 1086; se¢soMedlock v. Ward 200 F.3d 1314,

1323 (10th Cir. 2000) (“Oklahoma deems waived cldhmaswere not raised in an initial application
for post-conviction relief in a death penalty case.”).

Myers may overcome the procedural bar onlyeiftan demonstrate cause and prejudice or
that failure to consider the claim will resultarfundamental miscarriage of justice. Colen&ii
U.S. at 750. He has asserted neither cause andlfpepxcusing the default, nor suggested that this
Court must review the claim to prevent a fundatakmiscarriage of justice. Accordingly, Myers’
current claims for violations of due process ahefconfrontation clause regarding Elkin’ testimony
are unexhausted, and he is procedurally barred from raising these claims in this Court.

IX.  Impermissible identification testimony (ground 11)

Myers next complains that his due proceghts were violated by witness Patricia Curry’s
identification of him. He contends that theccimstances under which Curry identified Myers “were
so impermissibly suggestive they created a sabatdikelihood of irreparable misidentification.”
Dkt. # 23 at 191. This claim was raised by MyerBiiaposition Il of his direct appeal, and rejected
on the merits by the OCCA. The following factual backgrdtisdelpful in reviewing the OCCA’s
resolution of the issue:

At trial, Patricia Curry, who owne@nd operated a flower shop in Bristow,

Oklahoma in 1996, identified Myers as a man who came into her shop early one

Saturday morning in July 1996. He told ine had been out drinking all night and

wanted to purchase two roses for his wierry said he knew he was “in trouble.”

When she suggested he should be catb&dause when you slip out the front door

someone might be slipping in the back dobe responded, “I will kill the bitch if
anything like that would happen.” When nefeg to his wife, he said he would “kill

14 The OCCA'’s factual summary of Patriciai@us testimony is presumed correct. 28 U.S.C.

8§ 2254(e)(1). Myers has failed to rebut this presumption with clear and convincing
evidence. Id.
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the bitch and she was a whore and a slut and that he knew how to dispose of
women.”

He went on to tell Curry he needed batkis house; had been drunk all night; had
gone to Wellston and picked up a hitchhiker, and that is how he got to Bristow.
Myers asked her if she had ever healBatky Point and told her you could dispose

of women there. She responded that sliehigard of Rocky Point and that it would

be hard to dispose of her because she felt threatened. Curry testified she in fact felt
threatened by his presence with her alorte@éshop. He also asked if she had heard

of the woman that was missing and stated the “investigators had their heads so

far up their ass they could never fintyaody there and they didn’t know what they
were doing.” Curry testified at that point she felt her life was in jeopardy.

When she finished preparing his resélyers gave her a one hundred dollar
($100.00) bill. She did not keep changeddarge bill in her cash drawer, and she
testified her conscience told her not tanther back on Myer® walk to the back
to obtain change. She handed the bill bckim and told him he could have the
flowers and to pass on the kindness. She lgigiers told her to go to the back for
change, and she again refused. Myers tbeklowers and walked out the door. She
locked the door when he left and watchad drive away. Curry testified she locked
the door because she felt threatened. She then called her husband.

Three weeks later, Curry saw the same wraa television news broadcast about an
arrest at “Rocky Point.” After the news broadcast, she called the Rogers County
Sheriff's Department. Curry later wrote out a statement and picked Myers out of a
photographic lineup. When questioned about her identification of him from the
photographic lineup, Curry stated she didpiok him out because of what he was
wearing; she said the orange shirt was “irrelevant . . . | didn’t even think of it. |
wasn’t looking at his clothes, sir, | was looking at him.”

Curry said the man stood right in frontradr at the flower shop. He was in the shop
alone with her for twenty or thirty miutes and she had a good opportunity to look
at his face. He wore a snap up westeirt,sisomewhat like what he has on today.”
He wore a welder’s cap, gold chain, jeamd boots. His shirt was unbuttoned. Curry
said she had no doubt that the man in her shop that day was Myers.

Myers 1l, 133 P.3d at 323. The OCCA concluded tigers’ Proposition 11l was without merit,
finding as follows:
Curry’s testimony at trial was certain asttbwed her degree of attention towards the
man in the flower shop was focused. Sle@dtdirectly in front of Myers for twenty

or thirty minutes and during that time svafraid to “turn her back” on him because
she was fearful of him. Her testimony concerning her conversation with him in the
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flower shop was obviously relevant to show why she was so focused on him and why
she was subsequently able to identify him. Her identification was sufficiently
independently reliable to be admissible. The trial court did not abuse its discretion
by allowing into evidence Curry’s in-coudentification of Myers, Bryson v. State

1985 OK CR 107, 1 12-15, 711 P.2d 932, 934-935. Proposition Three is denied.

Id. Although the OCCA did not specifically dissiSupreme Court law or Myers’ due process

claim, the_Brysorcase it cited was founded on Supreme Court law. Quoting Simmons v. United

States390 U.S. 377, 384 (1968), and Manson v. Brathwd@2 U.S. 98 (1977), the Brysoourt

summarized the standards used to determineith@®s’s identification of the defendant was a due
process violation. Brysoir11 P.2d at 734. Respondent assedslibcause the OCCA'’s rejection
of this claim on direct appeal is not contréamySupreme Court precedent, 8 2254(d) prevents the
granting of federal habeas relief on this issue. The Court agrees.

The Supreme Court has held that even where pretrial identification procedures are unduly
suggestive, the in-court identification is still progéne identification ishown to be independently

reliable. Manson v. Brathwaité32 U.S. 98, 114 (1977); Simmons v. United St&888 U.S. 377,

384 (1968). In_Mansqrthe Court listed the criteria to be examined in evaluating this issue:
“[R]eliability is the linchpin in determining the adssibility of identification testimony . . . . The
factors to be considered . include the opportunity of the witegto view the criminal at the time
of the crime, the witness’ degree of attention,abeuracy of his prior description of the criminal,
the level of certainty demonsteat at the confrontation, and the length of time between the crime

and the confrontation.”_Mansp#32 U.S. at 114; sedsoNeil v. Biggers 409 U.S. 188, 199-200

(1972). In rejecting this claim on dict appeal, the OCCA cited the Brysmase which applied the

factors listed in Manson
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In Myers’ case, Patricia Curry testified tivdyers came into her flogar shop in July of 1996,

staying for “approximately 20 to 30 minutes” andigg her ample opportunity to view his features.

Tr. Trans. Vol. VIl at 2411 She stated that $lad a “good chance to have a good look at his face.”

Id. at 2410. She stated that she “felt threatened by him” and thought her life was in jeopardy at one
point. Id.at 2411-12. After he left, she locked the dand called her husband to report what had
happened. Idat 2417-17. Approximately three weeks later, she saw Myers on television in
connection with an arrest in Inola. kt.2417. She called the Rogers County Sheriff's Department
and reported her earlier encounter with Myers at the flower shopt BR#19. At her in-court
identification, Ms. Curry indicated that she had “no doubt in her mind” that Myers was the same
person who had come into her flower shop in July, 1996itI8422.

Weighing all the factors and considering the totality of the circumstances, there is no
substantial likelihood of misidentification by Patricia Curry. The OCCA’s rejection of Myersi clai
was not an unreasonable application of clearl\péisteed federal law as determined by the Supreme
Court of the United States. Accordingly, theutt finds that, pursuant to 8§ 2254(d), Myers is not
entitled to habeas corpus relief on his ground eleven claim.

X. Improper bolstering of Patricia Curry’s testimony (ground 12)

At the conclusion of Patricia Curry’s testimony, the prosecution recalled investigator Larry
Elkin as a witness. Among other “clean-up” mattEtkin testified about Ms. Curry’s identification
of Myers. In a short, two paragraph argumerRiaposition IV of his dect appeal, Myers urged
the OCCA to reverse his conviction because the trial court erred in admitting Elkin’s testimony
regarding Curry’s identification. The issue was présgto the OCCA as a state law claim. He cited

two state cases in support: Aycox v. St&@2 P.2d 1057 (Okla. Crim. App. 1985) (finding trial
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counsel ineffective for failing to challenge thipdrty testimony regarding an identification since

it was a violation of state law), and Maple v. Sté@&2 P.2d 315, 316 (Okla. Crim. App. 1983)
(upholding state evidentiary rule that testimony rdope extra-judicial identification is limited to
identifyer, not third parties). The decisionsthese Oklahoma cases were based on state law
violations rather than violations of the United 8&a€onstitution. Further, Myers’ direct appeal brief
does not refer in any way to the federal contstitu However, in ground twelve of his amended
habeas petition, Myers claims his right toedorocess under the Fourteenth Amendment was
violated by the “bolstering” testimony of Elkin.

Respondent argues that Myers’ ground twelve claim, insofar as it alleges a federal
constitutional violation is unexhausted and should be considered procedurally barred. Myers replies
that the OCCA addressed his claim on the merits, finding harmless error but denying relief. And
again, he contends that although his state appeléate only specifically alleged a violation of state
law, “inherent in the claim is the recognized fedeonstitutional right to be free from arbitrary
deprivation of a state created liberty intereBit. # 42 at 49. Myers dsenot offer any argument
to excuse a procedural bar, such as cause and prejudice or a fundamental miscarriage of justice,
because he believes the federal constitutional claisrenwanherent part of his state law claim, and
the OCCA addressed the merits on direct appéatvithstanding the OCCA's resolution of Myers’
state law claim, the state appellate court wasgnan the opportunity to address any alleged
violation of Myers’ rights under the United S#atConstitution. Thus, ¢hCourt concludes that
Myers’ Fourteenth Amendment due processnclais stated in ground twelve is unexhausted.

Because he no longer has an adequate state remedy available, this Court finds the ground twelve
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federal constitutional issue would be procedurblyred. Myers is not entitled to federal habeas
corpus relief on ground twelve.
Xl.  Denial of right to present defense evidence (ground 13)

In ground thirteen, Myers contends that 8isth and Fourteenth Amendment rights were
violatedwhen the trial court restricted his effortspiesent defense evidence in two ways: (1) by
refusing to allow the testimony of his investigator, Charles Maybee, regarding Myers’ speech
impediment, and (2) by refusing to allow testimony identifying sources of Sidney Byrd’s knowledge
about Myers’ cas€.He argues he should have been alldwgresent evidence to impeach Curry’s
identification and to explain Byrd’s knowledge abthé case. This claim was raised as Proposition
V on direct appeal. Respondent contends thaDtb€A'’s denial of reliewas not an unreasonable
application of Supreme Court law.

A. Speech impediment testimony

One of Myers’ defense witnesses was OlD&stigator, Charles Maybee. Because Patricia
Curry testified on cross-examination that she m@saware of a noticeable speech impediment in
Myers’ speech, se&r. Trans. Vol. IX at 2435, Myersaunsel attempted to question Maybee as to
whether Myers has a speech impedimental®504. The prosecution objected to the inquiry and

the trial court sustained the objection. &t. 2505. Myers asserts that investigator Maybee’s

15 To the extent Myers contends that the te@alirt's rulings were a violation of Oklahoma'’s
evidence law, this claim is not reviewabldhis federal habeas corpus proceeding. Habeas
review is not available to correct state law evidentiary errors. Smallwood v. Gilssbn
F.3d 1257, 1275 (10th Cir. 1999) (citing Estelle v. McGuti@2 U.S. 62, 67-68 (1991)
(habeas review is limited to violations of congional rights)). Thi€ourt is concerned only
with the possible infringement of federalnstitutional rights. Accordingly, the Court will
review the trial court’s evidentiary rulingsly insofar as Myers’ federal constitutional
rights may have been impacted.
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testimony was necessary to impeach Patricia Cuidgistification of Myers. As Myers points out,
the prosecution was allowed to ask withesses whether Myers had a speech impediment without
interference from the trial judge. For exampléness Charles Sharp responded to the prosecutor’s
inquiry about Myers’ alleged speech impedimeratisg that he never noticed an impediment. Tr.
Trans. Vol. X at 2847. However, the inquiry wftness Sharp was conducted in second stage
proceedings, after Myers had been found guilty of first degree murder by the jury.

The OCCA found error in the trial court’s muj not to allow witness Maybee to testify about
a speech impediment. In denying relief, the OCCA explained:

Although the trial court erred, no relief is required. A conviction should not be set
aside for insubstantial errors. A defendant is entitled to a fair trial, not a perfect one.
See Douglas, 1997 OK CR 79, 1 45, 951 P.2d at 667tHe case of an evidentiary
error, the proper inquiry is whether tl@surt has “grave doubts” that the outcome

of the trial would have been materially affected had the error not occlared.

Even if the jury heard Maybe’s [sic] apon that Myers had a speech impediment,
that testimony would only have been relevant in the jury’s consideration of the
reliability of Curry’s identifcation of Myers as the man in her flower shop. So many
other factors supported the reliability of her identification, we doubt a swearing
match between Curry and a defense investigator concerning a speech impediment
would have much affect [sic] on the juryéensideration of her identification or on

the jury’s verdict.

Myers 11, 133 P.3d at 325. This Court agrees that thedowart’s refusal to allow Maybee to testify
about Myers’ alleged speech impediment was error. However, the Supreme Court has held that:

[Iln 8 2254 proceedings a court must assksgprejudicial impact of constitutional

error in a state-court criminal trial under the “substantial and injurious effect”
standard set forth in Brech%07 U.S. 619, 113 S.Ct. 1710, 123 L.Ed. 2d 353,
whether or not the state appellate court recognized the error and reviewed it for
harmlessness under the “harmless beyond a reasonable doubt” standard set forth in
Chapman386 U.S. 18, 87 S.Ct. 824, 17 L.Ed.2d 705.
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Fry v. Pliler, 551 U.S. 112, 121-22 (2007). The Egurt also noted that, “[t]he opinion_in Bretht
clearly assumed that the Kottealstandart would apply in virtually all § 2254 cases.” \t.117.

Under the Brecht/Kotteakagandard, the Court will grant rdli¢ it finds the error substantially

influenced the jury’s decision, drthe Court is in grave doubt &3 the harmlessness of the error.

SeeO’'Neal v. McAninch 513 U.S. 432, 436 (1995); Bland v. Sirmo#S9 F.3d 999, 1009 (10th

Cir. 2006). Relevant factors to be considered in the harmlessness analysis include the importance
of the evidence to the State’s case, whetherthdence was cumulative, whether there is other
evidence corroborating or contradicting the evidetieeextent of questioning that was otherwise

permitted, and the strength of the State’s caseD€faware v. Van Arsdall75 U.S. 673, 684

(1986) (listing factors to consider when conducting harmless-error analysis under Ch&mmnan
the reasons that follow, this Court concludes #my error in refusing to allow Maybee’s speech
impediment testimony was harmless under_the Breteintdard.

Myers states that the disallowed testimony was intended to impeach Patricia Curry’s
identification testimony. As the OCCA notedhet factors supported the veracity of Curry’s
identification._ Myers 1133 P.3d at 325. Although it was errorttog trial court to disallow defense
counsel’s question of Maybee regarding Myergesgh, the Court agrees with the OCCA that the
trial error was harmless. The Court does not have grave doubts as to the harmlessness of the trial

court’s error in denying Myers the right to have Maybee testify about Myers’ alleged speech

16 Brecht v. Abrahamsqrb07 U.S. 619 (1993).

o The Kotteakosstandard asks whether an error “had substantial and injurious effect or

influence in determining the jury’s verdict.” Kotteakos v. United St&28 U.S. 750, 776
(1946).
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impediment. Nor does the Court believe thatdaeial of Myers’ right to question Maybee about
the speech impediment had a substantial and injurious effect on the jury’s decision.

The Court further notes that considerable gfee must be given to state court evidentiary
rulings, and may not provide habeabef unless those rulings ‘mdered the trial so fundamentally

unfair that a denial of constitotal rights results.” Duckett v. Mulljr306 F.3d 982, 999 (10th Cir.

2002); _sealsoBrinlee v. Crisp 608 F.2d 839, 850 (10th Cir. 1979) (“State court rulings on the

admissibility of evidence may not be questionetenteral habeas proceedings unless they render
the trial so fundamentally unfair &s constitute a denial of federal constitutional rights.”). In this
case, Myers has not demonstrated that tia¢ ¢ourt's evidentiary ruling denying Maybee’s
testimony about Myers’ alleged speech impediment rendered his trial, as a whole, fundamentally
unfair. Habeas relief shall be denied on this portion of Myers’ thirteenth ground for relief.

B. Testimony about Sidney Byrd’s knowledge of Myers’ case

In the second part of ground thirteen, Myers claimg about the trial court’s denial of his
attempt to present evidence through Maybeertlight explain how jailhouse informant Sidney
Byrd knew details regarding Myers’ case. Henteall to question Maybee about the press coverage
of Myers’ preliminary hearing and facts makigown to the public at the time. The prosecution
objected, and the trial court sustained the objeditiing the matter irrelevant and too speculative.
Tr. Trans. Vol. IX at 2507. The OCCA found no error occurred, noting:

The trial court’s decision to limit the defense in this area was not an abuse of

discretion. Byrd testified he had not seen any news articles or heard any television

reports concerning Myers. That in fact there might have been newspaper articles

published or television news reports mddeng the three weeks prior to November

4, 1996, when Byrd was in the Rogers Cguertea does not establish that in fact

Byrd saw those articles and/or reports. Even if Maybe [sic] had testified that there
were news articles and/or television reports, such testimony would not establish that
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Byrd saw them. The trial court ruled the question was not relevant and was “too
speculative.” We agree, and find no error occurred.

Myers Il, 133 P. 3d at 325 (citing Okla. Stat. tit. £2701). Although Myers claims in his reply
that the “OCCA’s reasoning is flawed” he failsstiapport his claim with Supreme Court citations.
In fact, nothing presented by Myers in this halsz®on suggests that the OCCA'’s adjudication of
this claim was contrary to, or an unreasonapfdieation of Supreme Court law. Accordingly, he

is not entitled to habeas corpus relief on this portion of his ground thirteen claim.

XIl. Improper trial court rulings regarding DNA testimony (ground 14)

Myers’ ground fourteen claim mirrors his Proposition VI direct appeal claim in which he
asserts that the trial court ruled erroneouslyltiple times during the presentation of DNA
testimony by witnesses, Mary Long and Arthur J. Eisenberg, Ph.D. He argues that these rulings
violated his constitutional right of confrontation, hght to due process, and his right to a fair trial.

Dkt. # 23 at 212. First, he contends that théjudge improperly allowed the prosecution to bolster
one expert with another. Second, he claims reimaroperly restricted in his cross-examination
of these witnesses. The OCCA rejected Myelaims, and Responderdritends that the OCCA’s
decision was not contrary to, or an unreasanapplication of, clearly established law as
determined by the United States Supreme Court.

A. Two experts
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In the first part of ground fourteen, Myers asséhat the trial court erred in allowing Dr.
Eisenberg to testifff because his testimony was cumulatinel constituted improper bolstering of
Mary Long’s testimony. His claim predominantly @iés violations of state law. Dkt. # 23 at 213-

14. Insofar as Myers relies on state law violations jsbue is not cognizable in this habeas corpus

proceeding. “[F]ederal habeas corpus relief doesenfur errors of state law.” Estelle v. McGuire
502 U.S. 62, 67-68 (1991). Although Myers summarsiyeats that his United States constitutional
rights were violated, he does not explain howtldge’s rulings and the alleged “bolstering” violate
the Federal Constitution. Instead, he relies on Oklahstatutes and case law to support this first
part of his ground fourteen chai He provides no further argument or discussion beyond a cursory
mention of constitutional violationg his Court will not craft Myerslegal theories for him. His
perfunctory mention of federal constitutional viodeus insofar as they are related to the first part
of his ground fourteen claim is insufficient to convince this Court that a constitutional violation
occurred. He also fails to demonstrate how ti&C@’s resolution of this part of his claim was
contrary to or an unreasonable applicationuggr®me Court law, or an unreasonable determination
of the facts. 28 U.S.C. § 2254. Having failegbhtovide any argument or authority which satisfies
his burden under AEDPA, Myers is not entitled tbdes relief on his claim that the trial erred in
allowing Dr. Eisenberg to testify.

B. Rulings on cross-examination

18 As noted by the OCCA, the jury heard Dr. Eisenberg’s testimony, out of order, just after

Mary Long had begun her testimony. During a biadier testimony it was agreed that Dr.
Eisenberg would be called to give his testimony in order to accommodate his schedule.
Myers I, 133 P.3d at 325-26.
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In the second part of ground fourteen, Myeoatends that the trial court repeatedly
hampered defense counsel’s efforts to impelaetDNA experts by: (1) refusing to allow counsel
to ask certain questions about the lab co-fodrieDr. Eisenberg; (2) preventing questions about
Dr. Eisenberg’s participation in certain orgati@as involved in the use of DNA analysis; and (3)
prohibiting questions of Mary Long regarding a case in Britain where an innocent man was
mistakenly matched through DNA analysis. Myers claims the trial court’s rulings prevented him
from fully cross-examining the witnesses in aitbbn of his Sixth Amendment right to confront
witnesses and his Fourteenth Amendment right to due process.

On direct appeal, the OCCA rejected Myers’ claim, finding:

Here, the trial court properly sustained numerous State’s objections to
guestions which called for speculative answers, questions which were previously
asked and answered, questions which were improper impeachment attempts, and
guestions which were argumentative. In some instances following a State’s
objection, counsel rephrased. Defensensel conducted a thorough and extensive
cross-examination of Eisenberg. We firmlobvious and prejudicial limitation by the
trial court of the scope of cross-examination in this dasaesv. State, 1991 OK
CR 101, 1 30, 818 P.2d 495, 501.

Myers II, 133 P.3d at 326. Respondent argues that My $ailed to demonstrate that the OCCA'’s
decision was an unreasonable application of &aprCourt law. Alternatively, Respondent argues
that, even if constitutional error is found, the error is harmless.

“The Sixth Amendment’s Confrontation Clauseade applicable to the States through the

Fourteenth Amendment, provides: ‘In all crimipabsecutions, the accused shall enjoy the right .

. . to be confronted with the wisses against him.”” Ohio v. Rober€8 U.S. 56, 62-63 (1980),

abrogated on other groundsin Crawford v. Washingtarb41 U.S. 36 (2004). Further, “[t]he main

and essential purpose of confrontation isséaure for the opponent the opportunity of cross-

examination.” Davis v. Alaska415 U.S. 308, 315-16 (1974) (quoting 5 J. Wigmore, Evidence §
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1395, p. 123 (3d ed. 1940)). However, it is well settled that limits on cross-examination are within

the discretion of the trial court. Miranda v. Cogp@87 F.2d 392, 396 (101Bir. 1992) (citing

Delaware v. Van Arsdal75 U.S. 673, 679 (1986) (noting trial judges have “wide latitude insofar

as the Confrontation Clause is concerned to impose reasonable limits” on cross-examination);

United States v. Atwell766 F.2d 416 (10th Cir. 1985)).

The Supreme Court has ruled that a crimidelendant states a Confrontation Clause
violation by showing he was “prohibited fromangaging in otherwise appropriate cross-
examination.”_Davis415 U.S. at 318. However, not all constitutional errors require reversal of a

conviction._Chapman v. Californi®&86 U.S. 18 (1986). Since Chapmé#re Supreme Court has

“repeatedly reaffirmed the principle that an othisewalid conviction should not be set aside if the
reviewing court may confidently say, on the whaeord, that the constitutional error was harmless
beyond a reasonable doubt.” Van Arsddil5 U.S. at 681. Further, the “denial of the opportunity
to cross-examine an adverse witness does maitliin the limited category of constitutional errors

that are deemed prejudicial in every case.’atd82 (citing Brown v. United Statel1 U.S. 223

(1973)).

Thus, even if Myers’ Confrontation Clausghts were violated, a harmless-error analysis
must be applied. “Whether the error is harmi#sgends upon a host of fad, including: (1) the
importance of the witness’s testimony in thegacution’s case, (2) whether the testimony was
cumulative, (3) the presencealrsence of evidence corroborating or contradicting the testimony of

the witness on material points, (4) the exterdrogs-examination otherwise permitted, and (5) the

overall strength of the prosecution’s case.” United States v. WilliaAtF.3d 1149, 1165 (10th

Cir. 2009) (citing Van Arsdall475 U.S. at 684).
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Myers argues that he was denied an opmitt to cast doubt upon the DNA results which
linked him to Shawn Williams. However, the qtiess he was not allovdeto ask Dr. Eisenberg
were designed to cast doubt upon Dr. Eisenberg’s credentials and qualifications, rather than the
actual DNA results linking him to Shawn Williams. Dr. Eisenberg’s testimony was not critical to
the prosecution’s case. He testified about the qualitye case work at the OSBI lab and about the
accreditation process. Tr. Trans. Vol. VII at 1851-1856. The trial court’s refusal to allow the
guestions on cross-examination of Dr. Eisenberg of which Myers now complains, if error, was
harmless. Myers is not entitled to habeas corplisf insofar as he claims constitutional error
related to his cross-examination of Dr. Eisenberg.

Myers also contends that the court’s ruling which prohibited him from questioning Mary
Long about a case in Britain where an innooeguh was mistakenly matched through DNA analysis
violated his constitutional rights. While this rulirgga bit more troubling than the questions Myers
was prohibited from asking Dr. Eisenberg, the €@ands that any error was harmless. Although
the prosecution’s case was not overwhelming, g steong. The Court does not have “grave doubts”
that the exclusion of testimony regarding the British case resulted in an unfair trial for Myers. He
has not demonstrated that the OCCA'’s denieglegf on this claim was an unreasonable application
of Supreme Court law.

XIll. Improper evidence of other crimes (ground 15)

In his fifteenth ground for relief, Myers contenttisit his due process rights to a fair trial
were violated when three prosecution witnessagemaferences which could be interpreted by the
jury as evidence of other murders. Firstalgues prejudice caused by Sidney Byrd’s comment that

Myers “was telling me about raping and murdering theseen....” Tr. Trans. Vol. VIl at 2363.
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Next, he contends that the trial court erredlomvang Patricia Curry to include in her testimony that
Myers told her “he knew how to disposevaimen.” Id. at 2412. Finally, he complains that OSBI
expert witness Mary Long improperly referred to the Marzano murder when she responded to a
guestion about how evidence was labeled byngjatne of the envelopes was labeled “T108 Mark
Marzano.” Tr. Trans. Vol. VIl at 1999.

This claim was raised on direct appead aejected by the OCCA. The OCCA noted that
Myers’ trial counsel objected after each of the alleged wrongful references. MyiE38 P.3d at
327-28. The trial judge instructed the jury to dismepByrd’s statement and not consider it in their
deliberations. However, the judge allowed Patricia’s Curry’s testimony because she was quoting
Myers when she said he told her about RockytPand that he knew how to dispose of women
there. The OCCA ruled as follows:

We find no error in the manner which thialicourt handled the objections to these

two witnesses’ reference to plural victingse Al-Mosawi v. State, 1996 OK CR 59,

159, 929 P.2d 270, 284 (a trial court’'s admonitio jury to disregard the remarks

of counsel or of a witness usually curey @rror unless it is of such a nature, after

considering the evidence, that the error appears to have determined the verdict).
Id. at 328. The OCCA found that Byrd’s statemwats not verdict determinative. Further, the
statement by Curry was a direct quote from Myaxgdirectly related to the crime in question. Id.
As to the mention of Mark Marzano’s DNA, the OCCA found:

We are not persuaded that the mere mardf the name Marzano was the equivalent

of the admission of other crimes evidenglyers’s argument is purely speculative

and we find the trial court’s decision to tian the witness to avoid reference to the
name a completely appropriate curative action and no further relief is required.

The OCCA ‘s decision on this issue did nepeessly address federal constitutional issues,

but relied largely on state law precedent to address the claimt 827. Nonetheless, AEDPA
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deference applies. S¥éelch v. SirmonsA51 F.3d 675, 691-92 (10th Cir. 200); ogated on other

groundsin Wackerly v. Workmaynb80 F.3d 1171 (10th Cir. 200@uoting Knighton v. Mullin293

F.3d 1165, 1171 (10th Cir. 2002)).

To be entitled to federal habeas relief, Mymrsst establish that the OCCA’s determination
of this issue is contrary to or an unreasonable application of clearly established federal law. See
Packer537 U.S. at 8. As the Ten@ircuit explained in Welchthe clearly established federal law
governing habeas review of admission of othenes evidence is found in the Due Process Clause
of the Fourteenth Amendment which providessehanism for relief “when ‘evidence is introduced
that is so unduly prejudicial that it renders the trial fundamentally unfair.” \WékhF.3d at 688

(quoting_Payne v. Tenness&@1 U.S. 808, 825 (1991)). Considerable deference must be given to

state court evidentiary rulings, and a federal tmay not provide habeas relief unless those rulings
“rendered the trial so fundamentally unfair that a denial of constitutional rights results.” Duckett v.

Mullin, 306 F.3d 982, 999 (10th Cir. 2002); s¢soBrinlee v. Crisp608 F.2d 839, 850 (10th Cir.

1979) (“State court rulings on the admissibilityegfdence may not be questioned in federal habeas
proceedings unless they render the trial so fundamentally unfair as to constitute a denial of federal
constitutional rights.”). In this case, Myers has not demonstrated that the trial court’s evidentiary
rulings concerning the mention of “women” bgth Sidney Byrd and Patricia Curry and Mary
Long’s reference to the labelirgf Mark Marzano’s DNA sample rendered his trial, as a whole,
fundamentally unfair.
XIV. Improper admission of immunized statement (ground 16)

During the second stage (penalty phase) of Myers'’ trial, the State presented witness Charles

Sharp, who served as Sheriff of Cherokee Cguransas, in the late 1970s and early 1980s (Tr.
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Trans. Vol. X at 2836-2856). Sharpstéied that during his tenure as Sheriff, he investigated the
disappearance and murder of Charles Chink Enderat BB37-38. Although Myers was not a
suspect in the Enders murder, ail 2854, he was interviewed because the sheriff believed he had
information regarding the murder. Upgeteiving immunity from prosecution, idt 2854, Myers
confessed to the murder of Enders. Myers wapragecuted for the murder because he had been
granted immunity.

Myers claims in his sixteenth ground thatalenission of Sheriff Sharp’s testimony violated
his federal constitutional rights guaranteed by the Fifth, Eighth, and Fourteenth Amendments.
Insofar as Myers claims a Fourteenth Amendndeet process violation, this issue was raised and
rejected on direct appeal. Even though not raised or addressed in state court, Myers’ Eighth
Amendment claim shall be rejected on the merits as he provides no explanation, argument or
authorities to support a claim based on the Eighth Amendment. 28 U.S.C. § 2254(b)(2). This Court
will not craft Myers’ legal theories for hinHis undeveloped reference to Eighth Amendment
violations based on the improper admission of@@ffiSharp’s testimony is insufficient to convince
the Court that a constitutional violation occurred.

On direct appeal, Myers argued that adnoissif Officer Sharp’s testimony during second
stage proceedings was a violation of his Eifimd Fourteenth Amendment rights. $eeposition
XIl, Brief of Appellantin GCCA Case No. D-2000-271. An identicddim was raised in the Myers
| appeal because Officer Sharp had also tedtifiethe second stage of the Marzano trial about

Myers’ confession to the Enderaurder. As it had in Myers &nd without specifically identifying

19 Other than in the heading to ground sirtedyers makes no claim in his amended habeas
petition of a Fifth Amendment violation. S&xt. # 23 at 193.
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what constitutional right was violated, the OC@A&nd constitutional error in the introduction of
testimony concerning Myers’ corggion to Sheriff Sharp. Myers 133 P.3d at 333. Citing Bryson

v. State876 P.2d 240, 256-57 (Okla. Crim. App. 1994) (relying on Chapman v. Caljf88tid).S.

18, 24 (1967)), for the proposition that a constitutional error is subject to harmless error analysis,
the OCCA concluded that the error was harmlesat t34-35. The state appellate court explained,
as follows:

In Proposition Twelve, Myers claims his constitutional rights were violated when the
testimony of State’s witness Charles Sharp was admitted. Sharp, a former sheriff
from Cherokee County, Kansas, testified that Myers confessed he killed Chink
Elders in Kansas in 1978. Sharp testified Myers was never prosecuted for the murder
because Sharp granted Myers complete immunity from prosecution before he
confessed.

This Court addressed this issudMyers|. Myers was prosecuted in that case for the
murder of Cindy Marzano. Sharp’s testimony in this case was virtually identical to
that given in the Marzano case.

In Myers|, we said, “A confession made undlee promise of immunity cannot be
considered a voluntary confession.” 2000 OK CR 25, § 55, 17 P.3d at 1034.

To be admissible, a confession must be “free and voluntary: that is,
must not be extracted by any sorttufeats or violence, nor obtained
by any direct or implied promisdsywever slight, nor by the exertion
of any improper influence.Brady v. United Sates, 397 U.S. 742,
754,90 S.Ct. 1463, 1471-72, 25 L.Ed.2d 747 (199i@)ting Bram

v. United Sates, 168 U.S. 532, 542-43, B Ct. 183, 187, 42 L.Ed.
568 (1897)see also, Malloy v. Hogan, 378 U.S. 1, 7, 84 S.Ct. 1489,
1493, 12 L.Ed.2d 653 (1964). This Court has stated that “[A]
confession made or induced by proenis reward or benefit ... would
be deemed involuntary, amauld not be admissibleEx parteEllis,
1963 OK CR 62, 1 18, 383 P.2d 706, 709.

Id. There, we determined the promiseéramunity was clearly used to obtain the
confession. The confession would have been inadmissible against Myers in a
criminal trial for the murder of Chink Bérs; and, similarly the confession would not

be admissible in the second stage ofapital murder trial as evidence of an
aggravating circumstandel. We found this error to be constitutional, but harmless
beyond a reasonable doulit., 2000 OK CR 25, 159, 17 P.3d 1021.
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In this case, Appellant admits the above ruling applies “with equal force in the
present case.” He submits the issueb® determined here is whether the
constitutional violation is harmless in the context of this case.

As inMyersl, this confession was utilized by tB&ate to prove the continuing threat
aggravating circumstance. Besides thislence, the State presented evidence that
Myers had been convicted of a prior assault with intent to rape, had been previously
convicted of murdering Cindy Marzanadhad been in possession of a firearm
after a felony conviction. Even without tlignfession, there was sufficient evidence

to support the continuing threat aggravating circumstance. In light of the
overwhelming evidence in support of this aggravating circumstance, we find the
introduction of the confession was harmless beyond a reasonable doubt, because
when viewed in light of all the evidence presented in aggravation, there is no
reasonable probability the error contributed to the imposition of the death penalty.
See Bryson v. State, 1994 OK CR 32, 1 41, 876 P.2d 240, 256-57.

Myers I, 133 P.3d at 333 (footnote omitted). Myers cadgethat the OCCA did not properly apply
the_ Chapmastandard. It is not disputed that Chaprseis forth the clearly established standard for

evaluating instances of constitutional error. Pickens v. Gjl#@mF.3d 988, 996 (10th Cir. 2000).

Further, the OCCA correctly articulated the Chapstandard as requiring a determination that the
error was “harmless beyond a reasonable doubt.” epman 386 U.S. at 24. Respondent
contends that Myers is not entitled to relief ois tlaim because the OCCA'’s determination was
not an unreasonable application of Supreme Court law.

This Court agrees that admission of Sheriff Sharp’s testimony concerning Myers’ immunized
confession of the Enders murder was error. As discussed above, this Court applies the Brecht
standard to evaluate the harmlessness of an Eopthe reasons that follow, this Court concludes
that any error in allowing the admission ofe&ff Sharp’s second stage testimony was harmless
under Brecht

As the OCCA noted, there was considerable other evidence, apart from Sheriff Sharp’s

testimony, to support the continuing threat aggravating circumstance. Further, the jury found the
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existence of three other aggravating circumstances before recommending a death sentence for
Myers. During the second stage, the Stategmtesl Bonnie Makin Hames and Stacy Fain who
testified about prior sexual attacks on thenMysers (Tr. Trans. Vol. X at 2822-35, 2958-72). The

State also introduced evidence of Myers’ conviction for the rape and murder of a second victim,
Cindy Marzano, and evidence that Myers had aigins possession. This evidence was sufficient

to support the jury’s finding of the continuing elat aggravator. Accordingly, the Court finds that
Sheriff Sharp’s testimony did not substantially urgihce the jury’s decision to find the continuing

threat aggravator or to recommend a sentendeath for Myers. The Court does not have grave
doubts as to the harmlessness of the error. Habeas relief shall be denied on Myers’ sixteenth ground
for relief.

XV. Improper admission of unadjudicated acts (ground 17)

In his seventeenth ground for relief, Myers argues that the trial court violated his
constitutional rights when it allowed evidenceuofidjudicated acts to support the prosecution’s
claim that Myers was a continuing threat ta@isty. The bulk of his argument focuses again on
Officer Sharp’s testimony about Myers’ involvement in the Enders homicide.

In Oklahoma, to demonstrate a “continuing threat” to society, the state must show a

probability that a defendant would commit futeraninal acts of violence. Medlock v. Sta887

P. 2d 1333, 1346 n.30 (Okla. Crim. App. 1994). The tioming threat” aggravator may be proved
by prior convictions, unadjudicated crimes, or cirstances of the crime for which defendant is on

trial. Rogers v. Stat890 P. 2d 959, 976-77 (Okla. Crim App. 1995); Mitchell v. $i384 P.2d

1186, 1208 (Okla. Crim. App. 1994). Further, the Supreme Court has found that unadjudicated

crimes or a past history of lawlessness may ld ts prove a defendant is a continuing threat to

75



society. Sedurek v. Texgs128 U.S. 262, 276 (1976) (“What is egsans that the jury have before
it all possible relevant information about the indual defendant whose fate it must determine.”);

seealsoKnighton v. Mullin 293 F.3d 1165, 1172 (10th Cir. 20@2)he Constitution . . . does not

preclude a capital sentencer from considering unadjudicated bad acts.”).
To the extent Myers argues that the trial court’s ruling allowing Sharp’s testimony was a
violation of his due process rights because it fataflycted his trial, his claim must fail. As noted
in the discussion covering grousitteen, there was substantial evidence supporting the continuing
threat aggravator even without consideratdrOfficer Sharp’s testimony. Although error, the
admission of his testimony did not result in a fundatady unfair trial. Habeas corpus relief shall
be denied on Myers’ ground seventeen claim.
XVI. Prosecutorial misconduct (ground 18)
Myers’ eighteenth ground arises out of the fwilog remarks made by the prosecution at the
end of first stage closing arguments:
And when we were at the -- at jury selection, | remember you were asked on several
occasions that, as the defendsiitd there at that time,dahhe has to be considered
innocent and all of you or many of you agreed with that.
Ladies and Gentlemen, | submit to you thdhettime, after all of this evidence has
come in, the consistent, supportive evidence supporting each other, that that veil of
innocence has been removed from Karl My#rat he sits there now as a guilty man,
guilty of the murder of Shawn Marie Willias. And | ask that you return a verdict

of guilt in this case.

Tr. Trans. Vol. IX at 2646. Citing Caldwell v. Mississipgir2 U.S. 320 (1985), and Mahorney v.

Wallman 917 F.2d 469, 472 (10th Cir. 1990), Myers arghasthe prosecutor’'s comment that “the
veil of innocence has been removed” violated his constitutional right to the presumption of

innocence. Raised as part of Proposition IX oadiappeal, the OCCA denied relief on this claim
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finding the error was harmless beyond a reasonable doubt. Myeir83IIP.3d at 329 (citing
Chapman386 U.S. at 24). Respondent submits that Petitioner has failed to show that the OCCA’s
decision was contrary to, or an unreasonable application of clearly established federal law.

The Supreme Court has established rulegjitnrn a petitioner’s prosecutorial misconduct
claims. “Generally, a prosecutor’s improper rensamquire reversal of a state conviction only if
the remarks ‘so infected the trigith unfairness as to make tressulting conviction a denial of due

process.”_Lev. Mullin311 F. 3d 1002, 1013 (I10th Cir. 200g8u6éting_ Donnelly v. DeChristoforo

416 U.S. 637, 643 (1974)). To determine whether Es$riandered fundamentally unfair, the court
examines the entire proceeding, “including the sttengthe evidence agast the petitioner . . . as
well as [a]ny cautionary steps-such as instructions to the jury-offered by the court to counteract

improper remarks.” Bland v. Sirmaom59 F.3d 999, 1024 (10th Cir. 20(@&]teration in original)

(internal quotation marks omitted). “[IJt is not enough that the prosecutors’ remarks were
undesirable or even universally condemned.” (alteration in original) (quoting Darden v.
Wainwright 477 U.S. 168, 181 (1986)). “The ultimate quesisamhether the jury was able to fairly
judge the evidence in light of the prosecutors’ conduct.” Id.

When a prosecutor’s comment or argumentigepra petitioner of a specific constitutional
right, “a habeas claim may be established witmequiring proof that the entire trial was thereby
rendered fundamentally unfair,” Mahorn@i7 F.2d at 472 (citing Donnejl416 U.S. at 643).
However, not every improper and unfair remark made by a prosecutor will amount to a federal

constitutional deprivation. S&aldwell v. Mississippi472 U.S. 320, 338 (1985) (plurality opinion).

77



In the case at hand, Petitioner claims that the misconduct of the prosecutor violated his
specific constitutional right to the presumption of innocefidéde proper standard under which a
specific constitutional claim should be analyzedydifiore, is whether the specific “constitutional

guarantee was so prejudiced that it effectively amounted to a denial of that right.” Torres v. Mullin

317 F. 3d 1145, 1158 (10th Cir. 2003) (citing Paxton v. WE®@ F. 3d 1197, 1217-18 (10th Cir.

1999)).
Accordingly, this Court must determine whether the prosecutor's comment was so
prejudicial that it effectively denied Petitiankis constitutional guarantee of a presumption of

innocence. Se€orres 317 F. 3d at 1158; Mahorne17 F. 2d at 472 (concluding that petitioner’s

rights were effectively denied because the “essence of the error in the prosecution’s comments . .
. was that they conveyed to the jury the ideatti@presumption had been eliminated from the case
prior to deliberations”)Upon examination of the record inighcase, the Court finds that the
OCCA's rejection of this claim was not contray or an unreasonable application of clearly
established federal law. 28 U.S.C. § 2254(d)e Cburt agrees that the prosecutor’'s comment that

the “veil of innocence has been removed” was digeable because it incorrectly implied that the

presumption of innocence no longer existed. Howereerror in permitting the prosecutor to make

20 The Supreme Court has acknowledged that certain unarticulated rights are implicit in

enumerated constitutional guarantees. “For exampl. the right to be presumed innocent

. appear[s] nowhere in the ConstitutmrBill of Rights.” Richmond Newspapers, Inc.
v. Virginia, 448 U.S. 555, 579-80 (1980). However, tmarticulated right has “ nonetheless
been found to share constitutional protection in common with explicit guaranteest” Id.
580. “While use of the particular phrase ‘presumption of innocence’ - or any other form of
words - may not be constitutionally mandated, the Due Process Clause of the Fourteenth
Amendment must be held to safeguard ‘against dilution of the principle that guilt is to be
established by probative evidence and beyond a reasonable doubt.”” Taylor v. Kef@écky
U.S. 478, 485-86 (1978) (quoting Estelle v. Willigm25 U.S. 501, 503 (1976)).
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improper comments is subject to harmless error analysis. Pickens v. (GiB§dfA. 3d 988, 998

(10th Cir. 2000). Additionally, Mahorneequires the Court to “evaluatee prejudicial effect that

the objectionable comments had on the presumpif innocence by considering the pertinent
surrounding circumstances at trial.” Mahorn&l7 F. 2d at 473. The OCCA considered the
circumstances at trial and determined thaetiior was harmless beyond areasonable doubt because
of the “overwhelming evidence of guilt.” Myers 133 P. 3d at 329.

First, the Court notes that the prosecutor’s mkmes an isolated comment. Further, the jury
was clearly instructed that the State had the burden of proving Myers’ guilt beyond a reasonable
doubt._Sednstruction No. 8, O.R. VoNVIl at 1218 (“The defendant jgresumed innocent of the
crime and the presumption continues unless after consideration of all the evidence you are convinced
of his guilt beyond a reasonable doubt.”) Jurors asymed to follow their instructions. Taylor v.

Workman 554 F.3d 879, 893 (10th Cir. 20@®iting Zafiro v. United State$06 U.S. 534, 540-41

(1993)). Finally, there was considerable evidasfddyers’ guilt, including DNA evidence. In the
context of the entire trial, the prosecutor’'s commemild have had little impact on the jury. Duvall
V. Reynolds139 F.3d 768, 795 (10th Cir. 1998). The Caoricludes that Petitioner has not shown
how the OCCA'’s decision was contrary to, oruammeasonable application of, clearly established
Supreme Court law. He is not entitled to habeas relief on his claim of prosecutorial misconduct.
XVII. Trial court’s failure to ensure an impartial jury (ground 19)
Myers next complains that the trial court’simgs during voir dire denied him an impartial
jury in violation of the Fifth, Sixth, Eighth and Fourteenth Amendments. First, he claims that
prospective juror Danny Stewart should have e@used for cause because he admitted it would

be difficult for him to consider all three possible punishments in the cas®kiee 23 at 234.
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Myers argues that he was forced to use a peremptory challenge to remove Juror Stewart. Second,
because he had limited peremptory challenges, Myers was unable to remove Juror Farrell. Upon
review of the merits, the OCCAjeeted this claim on direct apal. Respondent asserts that Myers
has failed to establish that the OCCA’s determination was contrary to, or an unreasonable
application of, Supreme Court law, or that it was an unreasonable determination of the facts.

On direct appeal, Myers argued that he was forced to use a peremptory challenge to remove
an unqualified juror (Juror Stewart) becatlsetrial judge would not excuse him. S&®position
Xlin Myers’ Brief of Appellant filed in OCCACase No. F-98-646. Considering Myers’ allegations
relating to prospective Juror Stewart, the OCCA found:

When this Court reviews their dire of potential jurors Wwose answers are unclear

and who appear equivocal in their ability to consider all punishment options, we

traditionally defer to the impressions oéttrial court who can better assess whether

a potential juror would be able to fulfill his or her oditouglasv. Sate, 1997 OK

CR 79, 17,951 P.2d 651, 659. The prospective gam he would try to give fair

consideration to all sentencing optiomgluding a life sentence, and his admitted

propensity to favor a sentence greater tlifandoes not show he could not fairly

consider the optiorGilbert v. Sate, 1997 OK CR 71, 11 27-29, 951 P.2d 98, 108-

109. While we believe the question here is close, we cannot find the record shows

the trial court abused its discretion by denying the motion to remove juror “S”

[Stewart] for cause.
Myers 1l, 133 P.3d at 321.

In support of his claim that it was necessary to use a peremptory challenge to remove
prospective Juror Stewart from the jury paidyers points to several responses given by Stewart
in which Stewart indicated he might haveuble considering a life sentence in second stage
proceedings for someone found guilty of murder. Stewart was questioned extensively by the trial

judge, the prosecutor and defense counsel. Mgersisel asked the court to remove him for cause

several times, and the trial judge denied each request. Myers ultimately used a peremptory challenge
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to excuse Stewart. Tr. Trans. Vol. Il at 642. At the conclusion of viet Myers’ trial counsel
again renewed his objection to the court’s refusaktuse Stewart for causeatsbg that if they had
the additional peremptory challenge (the one tsedcuse Stewart) the defense would have used
it to excuse Juror Ferrell. Tr. Trans. Vol. IV at 1065. No explanation is given regarding concerns
about Juror Ferrell. More importantly, Myers fails to explain to this Court how the inclusion of
Juror Ferrell resulted in an impartial jury.

Under the Sixth Amendment to the Constiati a defendant has a right to trial by an
impartial jury. “One touchstone of a fair trial isiampartial trier of fact - ‘a jury capable and willing

to decide the case solely on the evidencerbefd’ McDonough Power Equip., Inc. v. Greenwgod

464 U.S. 548, 554 (1984) (quoting Smith v. Phill#s5 U.S. 209, 217 (1982)). The proper standard

for determining when a prospective juror shouleekeused for cause is whether the juror’'s views
would “prevent or substantially impair the perfance of his duties agwor in accordance with

his instructions and his oath.” Wainwright v. W#69 U.S. 412, 424 (1985) (quoting Adams v.

Texas 448 U.S. 38 (1980)). On @ict appeal, the OCCA rejected Myers’ claim, citing two
Oklahoma cases, which in turn reiterated the standard set forth in Wainwright

Any claim that Myers’ jury was not impartienust focus on the jurors who ultimately sat,
and not the juror who was excused through amptery challenge because the judge would not

excuse him, Ross v. Oklahon87 U.S. 81, 85-86 (1988); saksoUnited States v. Martinez-

Salazay 528 U.S. 304, 305 (2000) (citing Ramsd noting that “[s]o long as the jury that sits is
impartial, . . ., the fact thatehdefendant had to use a peremptdrallenge to achieve that result

does not mean the Sixth Amendment was violated”).
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While prospective Juror Stewart seemeddoieocate on whether he could consider a life
sentence (with the possibility of parole) for a muedehe also specifically stated that he would

consider all three sentencing options. Thus, the trial court did not violate Myers’ constitutional rights

in denying defense counsel’s motioretaccuse Mr. Stewart for cause. Smdlahdin v. Gibsor?75
F.3d 1211, 1223 (10th Cir. 2002). More importantigthing in the record or in the pleadings
supports a necessary component to establish &todiosal violation - that Juror Farrell, the one
who remained to sit on the jury, was not impéartidhe Court agrees with the OCCA that no
violation of Myers’ right to an impartial juryozurred at his trial. Habeas relief should be denied

on this issue.

XVIII. Improper jury instructions (ground 20)

In his twentieth ground for habeas relibfyers challenges the OCCA'’s ruling on his
objection to the following istruction given to the jurors at the conclusion of the first stage of his
trial:

INSTRUCTION NUMBER 2: It is your responsibility as jurors to determine the

facts from the evidence, to follow the rutgfdaw as stated in these instructions, to

reach a fair and impartial verdict of guitty not guilty based upon the evidence, and

to determine punishment if you should find the defendant guilty as you have sworn

you would do. You must not use any methodludince in arriving at a verdict, but

must base your verdict on the judgment of each juror.

O.R.Vol. VIl at 1289. Myers contends that gfease in the instruction “to determine punishment
if you should find the defendant guilty as you hawarn to do” improperly suggests that part of

the jury’s sworn duty was to find him guilty. DKt.23 at 240. Myers presented this claim to the

OCCA on direct appeal and denied relief on the merits, finding:
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Here, the jury was properly instructedJary Instruction No. 11 that the issue of

punishment was not before them at this timeddition, the first stage instructions,

as a whole, did not address the issue of punishment. Further, even utilizing the

“reasonable likelihood” standard set forttBioyde,?* we find the jury was properly

instructed on the elements of the crime and the State’s burden of proof in the first

stage of trial, and the instructions takesra whole were not confusing or ambiguous.
Myers 11, 133 P.3d at 330. Although the OCCA found no eftdtr prospectively modified the
instruction to clear up any possible ambiguity. Réspondent argues that Myers has failed to
demonstrate that the OCCA'’s adjudication ofdlaém was an unreasonable application of Supreme
Court law.

The Court agrees with the OCCA that anybayuity attributable to the challenged phrase
in Instruction No. 2 is rectified by other languagdnstruction No. 2 specifically directing the
jurors to reach a fair and impartial verdicigoiilty or not guilty based upon the evidence. Further,
the instruction given to the jury as Instructida. 11, specifically stategit]he issue of punishment

is not before you at this time.” O.R. VollNat 1299. “[N]ot every ambiguity, inconsistency, or

deficiency in a jury instruction rises to thed¢of a due process vation.” Middleton v. McNeil)

541 U.S. 433, 427 (2004). Further, “a single instruction to a jury may not be judged in artificial
isolation, but must be viewed irgtlcontext of the overall charge.” Boyd©4 U.S. at 378 (quoting

Cupp v. Naughter14 U.S. 141, 146-47 (1973)). Relyioigthe standards set forth_in Boytlee

OCCA evaluated the instructions as a whole and concluded that, taken together, the instructions

21 The OCCA referred to Boyde v. Californid94 U.S. 370 (1990), because Myers cited
Boydeas support for his due process claim based on the instruction.

= Myers incorrectly states that the OCCA “fougrdor but denied relief.” Dkt. # 23 at 240. In
deciding that the instruction should be maetifprospectively, the OCCA stated, “However,
even though we find no plain error, we apawinced by Myers’s argument that the uniform
jury instruction, OUJI-CR 2d. 10-2, requires some modification.” Myeds38 P.3d at 330.
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were not confusing or ambiguous. Myersii83 P.3d at 330. Bad upon a careful review of the
entire set of first stage instructions, this Gagrees that Myers’ constitutional rights were not
violated because the jury was given Instruchian 2. Accordingly, Myers is not entitled to habeas
relief on his ground twenty claim.
XIX. Vague and overbroad aggravating circumstances (ground 21)

Myers asserts in his twenty-first claimaththe “continuing threat” and “avoid arrest”
aggravating circumstances are unconstitutiomal,violation of the Eighth and Fourteenth

Amendments.

A. Continuing threat aggravator

As noted by Respondent and recognized by Bly@kt. # 23 at 246), the Tenth Circuit has
repeatedly rejected constitutional challenges to Oklahoma’s continuing threat aggravator. Myers
urges this Court to find the aggravator unconstitutional in hopes that the Tenth Circuit would
repudiate its prior rulings. Nothing in his argument, however, persuades this Court that the precedent
should be changed. Tenth Circuit precedent fosad Myers’ facial challenge to Oklahoma’s

continuing threat aggravator as unconstitutional. Sallahdin v. GiB§&nF.3d 1211, 1232 (10th

Cir. 2002);_sealsoMedlock v. Warg 200 F.3d 1314, 1319 (10th C2000). The claim is without

merit. The OCCA’s denial afelief was not an unreasonable application of Supreme Court law.
Habeas relief shall be denied on this portion of ground twenty-one.

B. Avoid arrest aggravator
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Likewise, Myers urges the Court to find that Oklahoma’'s avoid arrest aggravating
circumstance fails to narrow the class of offenders eligible for the death penalty, and is
unconstitutional. Dkt. # 2at 251. He argues that the aggravator is overly broad and creates a
presumption of guilt which placesburden on the defendantgmve his innocence. The OCCA
rejected this claim on direct appeal finding:

Myers also argues the “murder to avoid arrest or prosecution” aggravator is

unconstitutionally overbroad, “taking in a huyg@rtion of persons convicted of first

degree murder.” We have previously héfed application of this aggravator is

sufficiently limited by the requirements that (a) a predicate crime existed, apart from

the murder, from which the defendant sougtavoid arrest/prosecution, and (b) the

State presented evidence that established the defendant’s intent to kill to avoid arrest

or prosecution. Proposition Seventeen does not require relief.

Myers 1l, 133 P.3d at 334 (citations to state casested). The OCCA has consistently found the

avoid arrest aggravator does not create a risk of arbitrary and capricious imposition of the death

penalty. _Segee.q, Harjo v. State882 P.2d 1067 (Okla. Crim. App. 1994); Romano v. S&ié

P.2d 368 (Okla. Crim. App. 1991); Fowler v. Staf&9 P.2d 580 (Okla. Crim. App. 1989).

Instructing the jury according to the statutory largguaf the aggravator, as Myers’ trial judge did,
meets constitutional standards. Se, Boyd v. Ward 179 F.3d 904, 922-23Qth Cir. 1999).
Thus, the OCCA'’s determination was not unreasanadtyers is not entitled to habeas relief on this
portion of his ground twenty-one claim.
XX. Improper jury instruction regarding mitigating circumstance (ground 22)

In ground twenty-two, Myers argues thatBighth and Fourteenth Amendment rights were
denied because the trial judge refused to pravgkcond stage jury instruction that evidence Myers
posed no threat to others when incarceratedtitotesl a mitigating factor. On direct appeal, the

OCCA summarized Myers’ position and found as follows:
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During the second stage of trial, Layne Davison, Myers’'s case manager at the
Oklahoma State Penitentiary (OSP), testified concerning his behavior while in
prison. He evaluated Myers’s behaviogasd; he had no trouble with other inmates
and had no disciplinary problems. Defense counsel requested the following
instruction relating to the “continuing #ait” aggravator: “Karl Lee Myers functions
well in the secure environment of s has not misbehaved, gives no trouble to
other inmates or staff, and would not be a continuing threat to others in a prison
setting.” The State objected to the last s&af the requested instruction, beginning
with the word “staff’ on the ground th#te objectionable language “would invade
the province of the jury to make a corsitn whether or not that evidence presented
would amount to-that he is not a continuthgeat to society.” Defense counsel did

not object to omitting the language.

The trial judge modified the instructionttoe extent that it was not supported by the

evidence. In addition, the jury was also instructed that it “may decide that other

mitigating circumstances exist, andd, you should consider those circumstances

as well.” Myers was not prevented from presenting mitigating evidence to the jury

and the jury was instructed it could decide other mitigating circumstances existed.

See Ochoa v. State, 1998 OK CR 41, T 71, 963 P.2d 583, 605. No plain error

occurred.
Myers Il, 133 P.3d at 332-33. Our standard for detemmginvhether jury instructions violate the
Constitution is “whether there is a reasonable likelihood the jury has applied the challenged
instruction in a way that prevents the consatien of constitutionally relevant evidence.” Duvall
139 F.3d at 791 (quoting Boydd94 U.S. at 380). The trial court included the following for
consideration by the jury as a mitigating circuanste: Karl Lee Myers functions well in the secure
environment of prison, has not misbehdvgives no trouble to other inmates. Ssstruction No.
38, O.R. Vol. VIl at 1337. As correctly noted by tB€CA, the trial court alo instructed the jury
that, “In addition, you may decide that other natigg circumstances exist, and if so, you should
consider those circumstances as well. Mgers has failed to demonsteahat there is a reasonable

likelihood the jury was prevented from consideration of constitutionally relevant evidence. He has

not shown that the OCCA'’s adjudication wasuameasonable determination of the facts or an
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unreasonable application of Supreme Court lawdHeésprocess rights were not violated by the trial
court’s revised instruction. Accordingly, habeaspus relief is not available on Myers’ ground
twenty-two claim.

XXI. Cumulative effect of errors (ground 23)

Myers next contends he was denied a fal &nd a reliable sentencing process because of
the impact of the accumulation of errors (Bk23 at 230-235). Petitioner exhausted this claim by
asserting cumulative error on direct appeak TCCA denied relief finding the irregularities at
Myers’ trial were not so great, even taken together, as to have denied Myers a fundamentally fair
trial. Myers II, 133 P.3d at 336.

Cumulative error analysis “merely aggregates all the errors that individually have been found
to be harmless, and therefore not reversiblejtearthlyzes whether their cumulative effect on the
outcome of the trial is such that collectivelyyhcan no longer be determined to be harmless.”

Hamilton v. Mullin, 436 F.3d 1181, 1196 (10th Cir. 2006) (internal quotations omitted) (citing

Workman v. Mullin 342 F.3d 1100, 1116 (10th Cir. 2003))Mwgers’ case, the OCCA did engage

in cumulative error analysis and determinedabgregate of individual errors did not deny him a
fundamentally fair trial.

This Court has reviewed thellfmving trial errors together insofar as they concern federal
constitutional issues: (1) ground thirteen - restriction on Maybee testimony concerning Myers’
alleged speech impediment; (2) ground eighteen - prosecution’s argument concerning “veil of
innocence”; and (3) ground sixteen - testimony of Sheriff Charles Sharp regarding Myers’
confession to Enders murder). The errors, dv@w, were harmless or non-prejudicial. The Court

cannot find under the facts of this case that the tatia effect of the errors deprived Myers of a
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fair trial. SeeNewsted v. Gibsgrl58 F.3d 1085 (10th Cir. 1998); Moore v. Reynplis3 F.3d

1086 (10th Cir. 1998); United States v. McKned9 F.3d 1067, 1080 (10th Cir. 1995). Having

rejected each of Myers’ habeas claims, and detedhrimat his rights were not substantially affected
by the cumulative effect of any errors, theu@t finds Myers has shown no cumulative error
warranting a new trial.

XXII. Request for discovery and evidentiary hearing

In his request for relief (Dkt. # 23 at 240Ylyers asks for an evidentiary hearing
“particularly as to the issues of Mr. Myers’ maintetardation, and the ineffective assistance of his
trial and appellate counsel for bdhe criminal prosecution and the mental retardation proceedings.”
Id. He also requests a hearing ‘@my other issues, substantive or procedural, which involve facts
not apparent from the existing record and onsanes which involve facts disputed by the State.”
Finally, as to any procedural default issuesakbles for a hearing “to show the inadequacies of
Respondent’s procedural defenses or that cause and prejudice overcomes them.”

As the disposition of Petitioner’'s habeas corpus petition does not require reference to any
materials beyond those that are available and curreettye the Court, this Court finds that there
is no need for an evidentiary hearing in this cakere are no disputed factual questions remaining
that could possibly entitle Petitioner to habeapuasrelief. Petitioner has failed to demonstrate the
need for an evidentiary hearing under either ZB 0. 8 2254(e)(2) or any other governing principle

of law. Williams v. Taylor529 U.S. 420 (2000). Accordingly, Petitioner’s request for discovery and

for an evidentiary hearing is denied.

XXIII. Certificate of Appealability
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Rule 11 Rules Governing Section 2254 Casesin the United SatesDistrict Courts, instructs
that “[t]he district court must issue or deny atifieate of appealability when it enters a final order

adverse to the applicant.” The Court recognibas“review of a death sentence is among the most

serious examinations any court oklaver undertakes.” Brecheen v. ReynoldsF.3d 1343, 1370
(10th Cir. 1994). To be granted a certificateppealability, however, Myers must demonstrate a
“substantial showing of the denifla constitutional right.” 28 &.C. § 2253(c)(2). A petitioner can
satisfy that standard by demonstrating that $saes raised are debatable among jurists of reason

or that the questions deserve further proceedings. Miller-El v. Cocdk®@1U.S. 322, 327 (2003).

“Obviously the petitioner need not show that hewdd prevail on the merits. He has already failed

in that endeavor.”_Barefoot v. Estell63 U.S. 880, 893 n.4 (1983) (citations omitted).

The Court reviewed each of Myers’ propasits of error, and found none of the claims
merited or warranted habeas relief. However, the Court recognizes that some of Myers’ stated issues
relate to the alleged deprivation of one of his constitutional rights, which, if substantiated, could
entitle him to habeas relief. In orde ensure that these issuesaive the type of review on appeal
which should be accorded such serious matters, the Court has carefully considered each issue and
finds that the following enumerated issues ddug¢ debated among jurists or could be resolved
differently by another court:

Ground 13 subpart A restrictions on testimony regarding Myers’ alleged speech

impediment;

Ground 14 subpart Brestrictions on cross-examination of DNA experts;

Ground 15 admission of Sharp’s testimony regagiMyers’ confession to Enders murder;

and
Ground 18 prosecutor’s remark regarding “veil of innocence.”

Additionally, this Court finds that these same issues are adequate to deserve encouragement to

proceed further. Sédack v. McDanigl529 U.S. 473, 484 (2000) (citing Barefot3 U.S. at 893).
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ACCORDINGLY IT IS HEREBY ORDERED that:

1.

4.

5.

Randall G. Workman is substituted for #§aSirmons as the party Respondent, and
theCourt Clerk is directed to note such substitution on the record.

The original petition for a writ of habeas corpus (Dkt. # 18edared moot

The amended petition for writ of habeas corpus (Dkt. # 28nged

A certificate of appealability is granted as to the claims enumerated hereinabove.

A separate judgment shall be entered in this matter.

DATED this 30th day of September 2011.

Ulited States District Judge
Northern District of Okluhoma
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