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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
TERRY WAYNE DOYLE,
Petitioner,
Case No. 07-CV-0507-CVE-TLW

V.

JUSTIN JONES, Director,

N N N N N N N N N

Respondent.

OPINION AND ORDER

Before the Courtis the 28 U.S.C. § 2254 haloegsus petition (Dkt. # 1) filed by Petitioner
Terry Wayne Doyle, a state prisoner appeapirigse Respondent filed a response to the petition
(Dkt. #17), and provided the state court recadassary for resolution of Petitioner’s claims (Dkt.
## 17, 18, and 19). Despite being afforded éwtensions of time to file a reply, sBkt. ## 23, 26,
Petitioner failed to comply with the Court’s Ordewrsd did not file a reply within the time period
allowed by the Court. For the reasons discusskeapthe Court finds the petition for writ of habeas
corpus shall be denied.

BACKGROUND

On September 8, 2003, at approximately 2:40,al ulsa Police Officer Jeff Downs effected
a traffic stop of a vehicle driven by PetitionerifigNayne Doyle. Petitioner was the only occupant
of the vehicle. As the vehicle was preparto stop, Officer Downs saw Petitioner throw a dark
object out of the driver's windowThe object, recovered by baegiofficer Albert Caballero, was
a .25 caliber handgun.

As a result of those events, Petitioner waissied and charged with Felonious Possession

of a Firearm, After Former Conviction of Two Bales, in Tulsa County District Court, Case No.
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CF-2003-5403. On September 20-22, 2004tiBeer was tried by a jury ia two stage trial. At the
conclusion of the first stage, the jury foundifaner guilty of Felonious Possession of a Firearm.

At the conclusion of the sentencing phasejuhefound Petitioner guilty of Felonious Possession

of a Firearm, After Former Corution of a Felony, and recommendesdentence of fifty (50) years
imprisonment. Petitioner was represerdedng trial by attorney Gina CrabtréeOn January 27,

2005, the trial judge sentenced Petitioner in accordance with the jury’s recommendation. Petitioner
was represented at sentencing by attorney CIiff Stark.

Petitioner perfected a direct appeal in the Oklahoma Court of Criminal Appeals (“OCCA”).

Represented by attorney James L. Hankins, Petitioner raised the following propositions of error:

Proposition 1: Doyle received constitutionally irexffive assistance of counsel in violation
of the Sixth and Fourteenth Amendnteerand Article Il, Sections 7 and 20
of the Oklahoma Constitution.

Proposition 2: Doyle’s trial was fundamentallynfair when the State was allowed to
introduce evidence of his prior felony conviction during first stage
proceedings pursuant to this court’s decisio€@lapple v. Statel 993, OK
CR 38, 866 P.2d 1213.

Proposition 3: The accumulation of error resulted in a fundamentally unfair trial.

Proposition 4: The sentence imposed is excessive and must be modified.

SeeDkt. # 17, Ex. 2. In an unpublished summary opinion filed March 10, 2006, in Case No. F-
2005-157 (Dkt. # 17, Ex. 4), the OCQ#&jected each claim and affied the Judgment and Sentence

of the trial court.

! On October 19, 2004, or less than one montér @etitioner’s trialattorney Crabtree
submitted her resignation from membership in the Oklahoma Bar Association pending
disciplinary proceedings. Sé&gate ex rel. Oklahoma Bar Association v. CowlE6 P.3d
588 (Okla. 2004). None of the grievancesierlying Ms. Crabtree’s resignation related to
Petitioner or his criminal proceedings in Tulsa County District Court. Id.
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OnJune 11, 2007, Petitioner, appeaprmse filed an application for post-conviction relief
in the state district court. S&kt. # 17, Ex. 5. The state district court recognized five claims: (1)
ineffective assistance of triabansel, (2) errors during voir diréenial of peremptory challenges,
(3) prosecutorial misconduct, improper vouching for witnesses, (4) prosecutor knowingly used
perjured testimony, and (5) ineffective assistance of appellate counsdDkiS&€el7, Ex. 7. By
order filed July 19, 2007, idthe state district court denigmbst-conviction relief. Petitioner
appealed. By order filed November 5, 2007, in Case No. PC-2007-83bkseel7, Ex. 9, the
OCCA affirmed the denial of post-conviction relief.

On September 7, 2007, Petitioner filed his federal petition for writ of habeas corpus (Dkt.
#1). In his petition, Petitioner identifies nine groufatselief. Grounds 1-4 are the claims raised
on direct appeal and grounds 5-9 are thendainised on post-conviction appeal. B&e # 1. In
response to the petition, Respondent asserts that Petitioner’s claims do not justify relief under 28
U.S.C. § 2254(d), are without merit, or are procedurally barredDisedt 17.

ANALYSIS

A. Exhaustion/Evidentiary Hearing

Before addressing the claims raised in the petition, the Court must determine whether
Petitioner meets the exhaustion requirenoé@8 U.S.C. § 2254(b) and (¢). SRese v. Lundy455
U.S. 509, 510 (1982). Respondent states that Petitimseexhausted his state court remedies. See
Dkt. # 17, Y 6. The Court agrees and finds fetitioner has exhausted available state court
remedies.

In addition, the Court finds that Petitioner is not entitled to an evidentiary hearing. See

Williams v. Taylor 529 U.S. 420 (2000).




B. Claims adjudicated by the OCCA

The Antiterrorism and Effective Death Pendiist (“AEDPA”) provides the standard to be
applied by federal courts reviewing constitutional claims brought by prisoners challenging state
convictions. Under the AEDPA, wh a state court has adjudicasedaim, a petitioner may obtain
federal habeas relief only if the state decisiaas contrary to, or involved an unreasonable
application of clearly established Federal law determined by the Supreme Court of the United
States” or “was based on an unreasonable detatiminof the facts in light of the evidence

presented in the State court proceeding.” Zed).S.C. § 2254(d); Williams v. Taylds29 U.S.

362, 402 (2000); Neill v. Gibser278 F.3d 1044, 1050-51 (10th Cir. 2001). When a state court

applies the correct federal law to deny relief,defal habeas court may consider only whether the
state court applied the federal law in an objectively reasonable mannd3elBeeCone 535 U.S.

685, 699 (2002); Hooper v. Mullir814 F.3d 1162, 1169 (10th Cir. 2002). Furthermore, the

“determination of a factual issue made by a State court shall be presumed to be correct. The
applicant shall have the burden of rebuttingatesumption of correctness by clear and convincing
evidence.” 28 U.S.C. § 2254(e)(1).

In this case, the OCCA adjudicated Petiticmgrounds one through four on direct appeal
and his claim of ineffective assistance of dlgpe counsel on poswaviction appeal. Although
Petitioner provides a “Statement of Facts Raised on Direct Appeal” and a “Statement of Facts Raised
on Post-Conviction Relief,” selekt. # 1, attachments, he makes no effort to explain how he is
entitled to relief under § 2254(d). The Court will ccaft an argument for Petitioner. Nonetheless,

the claims adjudicated on direct and post-conmicéippeal will be reviewed pursuant to § 2254(d).



1. Ineffective assistance of trial counsel

In his first proposition of error, Petitioner asseatshe did on direct appeal, that trial counsel
provided ineffective assistance in making an unrealistic promise of acquittal, in failing to impeach
Officer Downs with his own preliminary hearing testimony, in failing to challenge the lack of
scratches on the gun, in failing to impeach theceadifficers with inconsistent testimony regarding
who had “cleared” the gun, in failing to objecte@idence of the gun being capable of firing, and
in failing to object to introduction of Petitioner’sigr felony conviction during the first stage. In
its summary opinion affirming Petitioner’s conviction and sentence, the OCCA ruled as follows:

[T]he record shows that Appellant deddhthe State’s plea offer and proceeded to

trial after consulting with counsel, but thlaé decision was his own. The record also

shows that Appellant voluntarily elected tmtestify in his own defense. Appellant

fails to demonstrate either that triaumsel misadvised him on the relative merits of

his options, or that counsel's performances was professionally unreasonable.

Strickland v. Washingtod66 U.S. 668, 687, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674

(1984);Scott v. State2005 OK CR 3, 1 7, 107 P.3d 605, 607.
(Dkt. # 17, Ex. 4).

To be entitled to habeas corpus relief ondigm of ineffective assistance of counsel,

Petitioner must demonstrate that the OCCA’s adjudication of this claim was an unreasonable

application of Strickland v. Washingtof66 U.S. 668 (1984). Under Stricklarddefendant must

show that his counsel's performance was deficient and that the deficient performance was

prejudicial._Stricklang466 U.S. at 687; Osborn v. Shilling887 F.2d 1324, 1328 (10th Cir. 1993).

A defendant can establish the first prong by shgwhat counsel pesfmed below the level
expected from a reasonably competétatraey in criminal cases. Stricklartb6 U.S. at 687-88.
There is a “strong presumptiadhat counsel’s conduct fallsithin the range of reasonable

professional assistance.” ldt 688. In making this determination, a court must “judge . . . [a]



counsel’s challenged conduct on the facts of theqoder case, viewed ad the time of counsel’'s
conduct.” 1d.at 690. Moreover, review of counsel’s penfi@ance must be highly deferential. “[I]t

is all too easy for a court, examining counseéfense after it has proved unsuccessful, to conclude
that a particular act or omissiofcounsel was unreasonable.” &.689. To establish the second
prong, a defendant must show that this defigoemformance prejudiced the defense, to the extent
that “there is a reasonable probability that, butfunsel’s unprofessional errors, the result of the
proceeding would have been different. A reasonable probability is a probability sufficient to

undermine confidence in the outcome.” &.694; sealsoSallahdin v. Gibson275 F.3d 1211,

1235 (10th Cir. 2002); Boyd v. Wardl79 F.3d 904, 914 (10th Cir. 1999).

Petitioner first claims that counsel provideéffiective assistance in advising him concerning
the relative merits of the State’s plea offer. TemMail on this claim, Petitioner must demonstrate that
his attorney’s performance “fell below an olijee standard of reasonableness,” and that his
attorney’s deficient performance was so prejuditiate is a reasonable probability that, but for her
unprofessional errors, the result of the progegdould have been different. Stricklgrb6 U.S.
at 688. With respect to the first part, effective assistance of counsel includes counsel’s informed

opinion as to what pleas shoulddrgered. United States v. CarteB0 F.3d 1432, 1442 (10th Cir.

1997). As for the prejudice prong, there must beasonable probability that but for incompetent
counsel a defendant would have accepted the plea offer and pleaded guilsitinigl Hill v.
Lockhart 474 U.S. 52, 59 (1985)).

Nothing in the record suggests and Petitioner does not allege that his attorney precluded him
from accepting the plea offer or that Petitioner did make the decision to reject the plea offer

himself. In fact, the transcripts from Petitiondrial proceedings reflect that the trial court judge



made a record twice regarding Petitioner’s decisiogajaxt the plea offer and proceed to trial. See

Dkt. # 19, Tr. Trans. Vol. | at 8: Vol. Il at 77-79. Petitioner repeatedly told the trial judge that it

was his decision to reject the plea offaddo proceed with #hjury trial. Id, Tr. Trans. Vol. Il at

78. In addition, the following exchange took place at sentencing:

THE COURT:

THE DEFENDANT:

THE COURT:

THE DEFENDANT:

THE COURT:

THE DEFENDANT:

THE COURT:

THE DEFENDANT:

THE COURT:

THE DEFENDANT:

THE COURT:

THE DEFENDANT:

THE COURT:

THE DEFENDANT:

THE COURT:

Anything else you want to styeither one of your sentences today,
Mr. Terry [sic]? Anything else you can think of?

Yes, on the date that | was sentenced to the 50 years or --

The jury recommended the 50 years. Yes, sir.

| was not in a pretty good statl was pretty emotional about it and

| really wasn’t explained everything that | feel like that | should have
been explained to on that day from Ms. Crabtree.

Although you recall my asking you, don’t you sir?

Yes, sir.

The state had recommendedéars. You told me you didn’t want
the 12 years. You just wanteddo to jury trial. You recall that,
don’t you?

Yes, sir, | do.

| asked if anybody forced youdive up your right to jury trial, and
you told me, under oath, that you wanted to have a trial. You do
recall that, don’t you?

Yes, sir.

So, did | force you to have a jury trial?

No, sir.

Did | force you not to take the 12 years?

No, sir.

You told me that was your choice. Do you recall saying that, sir?
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THE DEFENDANT: It was -- yes, sir.

THE COURT: Do you recall telling me that Ms. Crabtree didn’t force you to give up
the 12-year recommendation? Do you recall that, sir?

THE DEFENDANT: Yes, sir.

THE COURT: That was your choice. Isn’t that what you told me?
THE DEFENDANT: Yes, sir.

THE COURT: You told me that under oath; is that right?

THE DEFENDANT: Yes, sir.

THE COURT: Was it true then?

THE DEFENDANT: As it is now.

THE COURT: Is it true now?

THE DEFENDANT: Yes, sir.

THE COURT: Anything else you want to tell me?

THE DEFENDANT: Just that she told me that sloeild beat the case, that's all. And |
went off of that. Thank you, sir.

THE COURT: But it was your decision?

THE DEFENDANT: Yes, sir, it sure was.

THE COURT: Okay. To have a trial?

THE DEFENDANT: Yes, sir.
(Dkt. # 19, Sent. Trans. at 5-Despite several opportunities to accept the plea agreement offered
by the State, Petitioner insisted on proceeding wahuty trial. Petitioner told the trial judge that
the decision to reject the plea ofterd proceed to trial was his own. lish addition, after the State

rested in the first stage, Petitionield the trial judge that he did natant to testify and that it was



his own decision._Sdekt. # 19, Tr. Trans. Vol. at 193-94. Based on the trial record, the Court
finds Petitioner has failed to satisfy thdidient performance prong of the Stricklasthndard.
Petitioner has failed to demonstrate that the OCCA'’s adjudication of this claim was contrary to, or
an unreasonable application of federal law as determined by the Supreme Court. 28 U.S.C. 8
2254(d). He is not entitled to habeas corpus relief on this claim.

Petitioner also alleges that counsel provided ineffective assistance during trial when she
failed to impeach Officer Downs with his own preliminary hearing testimony, failed to challenge
the lack of scratches on the gun, failed to impeach the police officers with inconsistent testimony
regarding who had “cleared” the gun, failed to obje&vidence of the gun being capable of firing,
failed to object to introduction of Petitioner’s prietony conviction during the first stage. As to
Petitioner’s claims concerning counsel’s failurempeach the police officers’ testimony with prior
inconsistent testimony, the Court finds Petitiones faaled to satisfy the prejudice prong of the
Sticklandstandard. Petitioner has not demonstratatitad counsel impeached Officer Downs with
his preliminary hearing testimony, ratithan the incident report, sBé&t. # 19, Tr. Trans. Vol. Il
at 142-43, or had she impeached the officegfirteony regarding who had “cleared” the gun, the
results of the proceeding would have beeffiedint. Also, Petitioner's complaint concerning
counsel’s failure to challenge the lack of scratches on the gun is based on speculation, as nothing
in the record suggests that the gun lacked scratdhdact, Officer Caballero testified that when
he recovered the gun, it was “scraped up, a little dirty."atd.59.

The Court further finds that Petitioner faileddemonstrate ineffective assistance of trial
counsel based on counsel’s failure to object to evidence that the gun was “capable of firing.” On

direct appeal, seBkt. # 17, Ex. 2 at 16, Petitioner cited Sims v. Staé2 P.2d 270, 272 (Okla.



Crim. App. 1988) (“[w]hether or not the pistol is @dgbe of firing is not arelement [of the offense

of being a felon in possessionaniveapon] that must be proverstgstain a conviction under [Okla.

Stat. tit. 21,] section 1283"), and argued that bectnesBtate did not have poove that the gun was
operational, trial counsel provided ineffective assistance in failing to object to the testimony of the
two police officers who “cleared” the gun, and of Dexfauller, forensic firearms examiner for the
Tulsa Police Department, that the gun “functioned reliabliidwever, even if counsel performed
deficiently, Petitioner has not demonstrated that the result of the proceeding would have been
different if counsel had objected to the testimony.

Finally, trial counsel did not perform deficiiynin failing to object to the introduction of
Petitioner’'s prior felony convictiomuring the first stage. Under the facts of this case, the
introduction of the prior felony conviction comped with procedures endorsed by the Oklahoma
Court of Criminal Appeals, sadiscussion in Part B(3), infraAs a result, Petitioner’s claim that
trial counsel provided ineffective assistance is without merit.

Petitioner has failed to demonstrate that the OCCA’s adjudication of his ineffective
assistance of trial counsel claims vaaisunreasonable application of Stricklamde is not entitled
to habeas corpus relief on these claims of ewife assistance of tli@aounsel. 28 U.S.C. §
2254(d).

2. Ineffective assistance of appellate counsel

In his application for post-conviction relief, SBkt. # 17, Ex. 5, Petitioner claimed that his

appellate counsel provided ineffective assistance when he failed to raise on direct appeal the other

2 Dennis Fuller testified at trial that he examitieelfirearm recovered at the scene, that it was
a .25 caliber single action semi-automatic pjstod that it “functioned reliably when | test
fired it.” SeeDkt. # 19, Tr. Trans. Vol. Il at 188.
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claims identified in the application for post-cortioa relief. The state dirict court denied post-

conviction relief, citing_Strickland v. Washingtod66 U.S. 668 (1984), and concluding that

“Petitioner’s appellate counsel was reasonably aierg.” (Dkt. # 17, Ex. 7). On post-conviction
appeal, the OCCA cited with approval the stasritit court’'s conclusion, but went further and
stated that “failure [of appellate counsel]reise even a meritorious claim does not, in itself,
constitute deficient performance.” SB&t. # 17, Ex. 9 (internal citation omitted). That premise

deviates from the controlling federal standard. Cargle v. M@l F.3d 1196, 1202-05 (10th Cir.

2003) (explaining that (1) the merit of the omittedrolas the focus of the appellate ineffectiveness

inquiry, (2) omission of a sufficiently meritorious claim can, in itself, establish ineffective
assistance, and, thus, (3) the state court’s rejeatiam appellate ineffectiveness claim on the basis
of the legal premise invoked here is wrongaasiatter of federal constitutional law). S#eo

Malicoat v. Mullin, 426 F.3d 1241, 1248 (10th Cir. 2005) (following CardgBecause the OCCA'’s

analysis of petitioner’s ineffectiveness allegatidesiated from the controlling federal standard,
it is not entitled to deferee on habeas review. Carg8i7 F.3d at 1205; sedsoMalicoat 426
F.3d at 1248. Therefore, the Court will analyzgitioner’'s claims of ineffective assistance of
appellate counsele novo

Petitioner is not entitled to habeesrpus relief on his claims of ineffective assistance of
appellate counsel unless he satisfies the two-pronged Stricklandard discussed and applied
above. When a habeas petitioner alleges thatgpsllate counsel rendered ineffective assistance
by failing to raise an issue on direct appeal, therCfirst examines the merits of the omitted issue.

Hawkins v. Hanniganl85 F.3d 1146, 1152 (10th Cir. 1999). If the omitted issue is meritless, then

counsel’s failure to raise it does not amountdastitutionally ineffective assistance. ; lseealso
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Parker v. Champiqrl48 F.3d 1219, 1221 (10th Cir. 1998iting United States v. CooK5 F.3d

388, 392-93 (10th Cir. 1995)). If the issue has merit, the Court then must determine whether

counsel’s failure to raise the claim on diragpeal was deficienhd prejudicial. Hawkins1 85 F.3d

at 1152; sealsoCook 45 F.3d at 394. The relevant questifarsassessing a petitioner’s claim of
ineffective assistance of appellate counsel are whether appellate counsel was “objectively
unreasonable” in failing to raise the omitted claims on appeal and, if so, whether there is a
“reasonable probability that, butrflois counsel’s unreasonable failut@raise the claims, petitioner

“would have prevailed on his appeal.” Ne#lr8 F.3d at 1057 (citing Smith v. Robhif28 U.S.

259, 285-86 (2000) (applying Stricklartb6 U.S. at 687-91)).

Petitioner argued in his post-conviction Apgtion that appellate counsel provided
ineffective assistance because he failed to raesétlowing claims: (1) ineffective assistance of
trial counsel for failing to act on his suspicitbrat the gun was planted by the police officers and
for stipulating to his prior convictions, (2) errdog trial counsel during voir dire resulting in the
denial of peremptory challenges, (3) prosecutorial misconduct in improperly vouching for the
credibility of Officers Downs and Caballero, and (4) the prosecutor knowingly used perjured

testimony.
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a. omitted claims of ineffective assistance of trial counsel

Petitioner alleges that appellate counsel provided ineffective assistance in failing to raise a
claim of ineffective assistancetoial counsel for failure to act on Petitioner’s suspicion that the gun
was planted by police officerand for entering into a stipulatias to Petitioner’s prior convictions.
However, nothing in the record suggests and Petitioner does not allege that appellate counsel had
reason to know of Petitioner&ispicion that the police officers planted the tjuRetitioner does
not allege that he told appellate counsel that counsel knew of his theory and failed to act.
Furthermore, nothing in the record, other than Petitioner’s self-serving statements, supports his
claim that trial counsel knew diis suspicion that the police aféirs planted the gun. As a result,
the Court cannot find that appellate counselqrened deficiently in failing to raise a claim of
ineffective assistance of trial counsel for failing to act on Petitioner’s suspicion.

The Court further finds that appellate courdidinot perform deficiently in failing to raise
a claim of ineffective assistancetafl counsel for stipulating to his prior felony conviction. Trial
counsel’s decision to stipulate to the conviction reflects sound trial strategy. The ineffective
assistance of trial counsel claim lacks merit. Therefore, appellate counsel did not perform

deficiently in failing to raise the claim.

3 In his “affidavit,” seeDkt. # 1, attachment, Petitioner allegbat prior to his arrest, he had
a relationship with Rebecca Franks, the ex-wife of Tulsa Police Officer Allen Franks.
Petitioner theorizes that Officer Franks anslfeilow police officers conspired to plant the
gun and falsely arrest him. Id.

4 The OCCA made this same observation in affigrthe state district court’s denial of post-
conviction relief._ Se®kt. # 17, Ex. 9 at 3.
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b. trial counsel errorsresulting in denial of peremptory challenges
Next, Petitioner claims that appellate counsel provided ineffective assistance when he failed
to allege that trial counsel provided inetige assistance during voir dire when she failed to
exercise all of the available peremptory challengéhe Sixth Amendment, as applicable to the
states through the Fourteenth Amendment, and principles of due process guarantee a criminal

defendant in state court ampartial jury.” Ristaino v. Ros424 U.S. 589, 595 n.6 (1976) (citations

omitted); Ross v. Oklahomd87 U.S. 81, 85 (1988). “[T]hedBstitution presupposes that a jury
selected from a fair cross section of the commusitynpartial, regardless of the mix of individual
viewpoints actually represented on the jury, so lasthe jurors can conscientiously and properly

carry out their sworn duty to apply the law to thets of the particular case.” Lockhart v. McCree

476 U.S. 162, 184 (1986). In Ross v. Oklahp#&y U.S. 81 (1988), the Supreme Court specifically

rejected the notion that the loss of a peremptory challenge constitutes a viahttbe
constitutional right to an impartial jury. ldt 88. “[P]eremptory chalfges are not of constitutional
dimension. They are a means toiach the end of an ipartial jury. So long as the jury that sits

is impartial, the fact that the defendant had maiperemptory challenge to achieve that result does
not mean the Sixth Amendment was violated.{¢itations omitted). Thus, any claim that the jury
was not impartial must focus on the jurors who ultimately saatlf6.

In his petition, Petitioner never suggests that any of the 12 jurors was not impartial. He states
in his “Statement of Facts Raised on Post-Caiom Appeal” (Dkt. # 1, attachment), that he
“expressed his displeasure with several of jtivers to counsel, who only exercised one (1)
preemptory [sic] challenge, thus denying petitioner his statutory number of preemptory [sic]

challenges, and forced petitioner to trial withwanted jurors numbe #2, #3, #7, & #8.”_1d.
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Although Petitioner describes several of the juass‘unwanted,” he does not allege that any
member of his jury was not impartial. Petitey has failed to demonstrate that trial counsel
performed deficiently during voir dire. As a result, appellate counsel did not perform deficiently
in failing to raise this claim on direct appeal.
c. prosecutorial misconduct -- improper vouching for witness credibility

Petitioner also asserts that the prosecutor impermissibly vouched for the credibility of the
state’s witnesses, “in an effort to distract the jury’s attention from the obvious discrepancies and
internal inconsistencies in their testimony, stating that they were much more credible than petitioner,
i.e. police officers v. convicted felon,” SBét. # 1, attached “Statement of Facts Raised on Post-
Conviction Appeal.” The Court has carefullyrewed the prosecutor’s closing arguments Bide
# 19, Tr. Trans. Vol. lll at 6-16, 22-25, and finaks impermissible vouching by the prosecutor.
Appellate counsel did not perform deficientlyfailing to raise this claim on direct appeal.

d. prosecutorial misconduct -- knowingly using perjured testimony

Lastly, Petitioner contends that the prosecutor knowingly used perjured testimony “when he
allowed Officer Downs and Cabellorro [sic] to present testimony that was blatantly contradictory
of testimony at preliminary hearing, and riddidh internal inconsistencies.”_ S&kt. # 1,
attached “Statement of Facts Raised on -Raostviction Appeal.” Officer Downs testified
consistently that he saw the driver of the vehicle, Petitioner, toss something dark out of the driver’s
side window. Both Office Downs and Officer Caballero testified that a .25 caliber gun was
recovered from the sidewalk a few feet fromvahbicle. Although there were minor inconsistencies
in the preliminary hearing and trial testimorgncerning which officer “recovered” the gun, those

inconsistencies could be attributable to mentapges as opposed to deliberate fabrication rising
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to the level of perjury. Appellateounsel did not perform deficiently in failing to raise this claim
on direct appeal.

3. Improper admission of evidence of prior conviction during first stage

As his second proposition of error, Petitionermsthat the trial court improperly admitted
evidence of a prior conviction during first stagdthough he acknowledged that the procedure used

during his trial comported with Oklahorteaw as set forth in Chapple v. Sta8é6 P.2d 1213, 1216-

17 (Okla. Crim. App. 1993), he requested that OCCA reconsider the holding of Chappfee
Dkt. #17, Ex. 2. The OCCA declined Petitionegguest and held that Petitioner “was not denied
a fair trial by this procedure, and trial counsebwat ineffective in failing to ask the trial court to
withhold all evidence of Appellant’s criminal hasy until the jury had first determined whether he
possessed a firearm.” (Dkt. # 17, EX. 4).

“[Flederal habeas corpus relief does notdieerrors of state law.” Estelle v. McGujiE02

U.S. 62,67 (1991); sedsoHooks v. Workman606 F.3d 715, 748 (10th Cir. 2010). In conducting

habeas review, “a federal court is limited to dewy whether a conviction violated the Constitution,

laws, or treaties of the United States.” Estd@g2 U.S. at 67-68. “In a baas proceeding claiming

a denial of due process, ‘we will not question thidentiary . . . rulings of the state court unless [the
petitioner] can show that, because of the ceuattions, his trial, as a whole, was rendered

fundamentally unfair.” Maes v. Thoma&6 F.3d 979, 987 (10th Cir. 199§uoting Tapia v. Tansy

926 F.2d 1554, 1557 (10th Cir. 1991)). “[W]e approach the fundamental fairness analysis with

‘considerable self-restraint.” Jackson v. Shari&3 F.3d 1313, 1322 (10th Cir. 1998) (quoting

United States v. Rivera®®00 F.2d 1462, 1477 (10th Cir. 199@n(bang). A proceeding is

fundamentally unfair under the Due Process Clause only if it is “shocking to the universal sense of

16



justice.” United States v. Tom& F.3d 342, 353 (10th Cir. 1993) (quoting United States v. Russell

411 U.S. 423, 432 (1973) (internal quotation omitter@y;d, 513 U.S. 150 (1995).

Petitioner has failed to demonstrate thatiigd was rendered fundamentally unfair by the
trial court’s application of state law. The trial transcript does not reveal any improper use by the
prosecution of the fact of Petitioner’s prior cartion. Petitioner is not entitled to habeas corpus
relief on this ground.

4. Cumulativeerror

On direct appeal, petitioner alleged that the datize effect of trial errors deprived him of
a fair trial. _Sedkt. # 1. The OCCA rejected this afaistating that “because we find no error in
trial counsel’s performance or the trial itself, there can be no accumulation of error DkiSée
17, Ex. 4.

In analyzing a cumulative error claim, the proper inquiry “aggregates all the errors that
individually might be harmless [and therefore iifisient to require reversal], and it analyzes
whether their cumulative effect on the outcomehef trial is such that collectively they can no

longer be determined to be harmless.” United States v. Y26@d-.3d 1222, 1237 (10th Cir. 2000)

(quotation omitted). Cumulative error analysisaplecable only where there are two or more actual

errors. Workman v. Mullin342 F.3d 1100, 1116 (10th Cir. 2003). Cumulative impact of non-errors

is not part of the analysis. Le v. MulliB1l1 F.3d 1002, 1023 (10th C2002) (citing_United States
v. Riverg 900 F.2d 1462, 1471 (10th Cir. 1990)). Having fonaerror in this case, the Court finds
no basis for a cumulative erroraysis. Petitioneis not entitled to habeas corpus relief under §

2254(d).
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5. Excessive sentence

As his fourth ground of error, Petitioner allegjest his sentence of fifty years is excessive.
On direct appeal, the OCCA determined that:

Appellant had more than one prior felony conviction. His possession of a firearm

was not technical or theoretical; he wasially transporting a pistol, with a full clip

and a bullet in the firing chamber, when he was stopped by the police. The

heightened potential for violence created by Appellant’s conduct is precisely the

situation sought to be avoided by barringeicted felons from possessing firearms.

While the fifty-year sentence recommendbgdhe jury was harsh, we cannot say it

was shocking to the conscience or theuteof improper evidence or argumehee

v. State 1977 OK CR 48, 1 35, 560 P.2d 226, 233.

(Dkt. # 17, Ex. 4)

In response to the petition, Respondent assatt®titioner’'s challenge to the length of his
sentence is a matter of state law and, without more, presents no federal constitutional issue
cognizable on federal habeas corpus review. The Court agrees. A federal habeas court affords
“wide discretion to the state trial court’s sertigig decision, and challenges to the decision are not

generally constitutionally cognizable, unless ithewn that the sentence imposed is outside the

statutory limits or unauthorized by law.” Dennis v. Pop@2P F.3d 1245, 1258 (10th Cir. 2000).

Habeas corpus review generadliyds “once we determine the sante is within the limitation set

by statute.” IdUnder Oklahoma law, the maximum sentence faced by Petitioner on his conviction
for Felonious Possession of adsgrm, After Former Conviction afFelony, was life imprisonment.
SeeOkla. Stat. tit. 21, 8 51.1(A)(2). The fifty yesentence received by Petitioner was within the

statutory range provided by Oklahofaa. He is not entitled to habeas corpus relief on this claim.
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D. Procedural bar

In grounds 5-9 of his habeas petition, Petitionentdies the five grounds of error raised in
his state post-conviction proceeding. B&e # 1. In affirming theenial of post-conviction relief,
the OCCA declined to consider the first fourtpognviction claims as a result of Petitioner’s failure
to raise the claims on direct appeal. $d&. # 17, Ex. 9. The OCCA further determined that
Petitioner was not entitled to post-conviction relieh@xclaim of ineffective assistance of appellate
counsel._Id.

The doctrine of procedural default prohib#sederal court from considering a specific
habeas claim where the state’s highest courtdieatned to reach the merits of that claim on
independent and adequate state procedural grouméss petitioner can “demonstrate cause for the
default and actual prejudice as a result of the alleged violation of federal law, or demonstrate that

failure to consider the claims will result infandamental miscarriage of justice.,” Coleman v.

Thompson501 U.S. 722, 724 (1991); selsoMatthews v. Workmarb77 F.3d 1175, 1195 (10th

Cir. 2009);_Maes46 F.3d at 985; Gilbert v. Scp841 F.2d 1065, 1067-68 (10th Cir. 1991). “A

state court finding of procedural default is independent if it is separate and distinct from federal

law.” Maes 46 F.3d at 985. A finding of procedural default is an adequate state ground if it has

been applied evenhandedly “in the vast majority of cases. {glabting_Andrews v. Delan®43

F.2d 1162, 1190 (10th Cir. 1991)).

In this case, the OCCA imposed a procedbaalon Petitioner’s post-conviction claims. See
Dkt. # 17, Ex. 9. Citing state lathe OCCA determined that “[c]las that could have been raised
upon direct appeal but were not are waived.”ald2. As a result ache OCCA’s ruling on post-

conviction appeal, the Court finds that Petitioegrounds 5-8, seeking habeas relief on claims

19



raised on post-conviction appeal, are procedutalyed. The OCCA’s procedural bar, based on
Petitioner’s failure to raise the claims on dirgap@al is an “independent” state ground because state
law provided “the exclusive basisrfthe state court’s holding.” Mae46 F.3d at 985. In addition,
the state procedural bar is adequate to preclunEasacorpus review gfounds 6, 7, and 8. _Sherrill
v. Hargetf 184 F.3d 1172, 1175 (10th Cir. 1999).

As to Petitioner’s claims of ineffective astsince of trial counsel identified in ground 5, the
Tenth Circuit Court of Appeals has recognized that countervailing concerns may justify an exception

to the general rule of procedural default. Brecheen v. Reyrdldis3d 1343, 1363 (10th Cir. 1994)

(citing Kimmelman v. Morrison477 U.S. 365 (1986)). The unique concerns are “dictated by the

interplay of two factors: the need for additibfect-finding, along with the need to permit the
petitioner to consult with separate counsel oreapjm order to obtain an objective assessment as

to trial counsel’'s performance.”_ldt 1364 (citing Osborn v. Shillinge861 F.2d 612, 623 (10th

Cir. 1988)). In_English v. Codyi46 F.3d 1257 (10th Cir. 1998), the Tenth Circuit held that “the

Oklahoma bar will apply in those limited cases meeting the following two conditions: trial and
appellate counsel differ; and the ineffectiveness claim can be resolved upon the trial record alone.
All other ineffectiveness claims are procedurbbyred only if Oklahoma'’s special appellate remand
rule for ineffectiveness claims is adequately and evenhandedly applie@t 1264 (citation
omitted).

After reviewing the record in this casdight of the factors identified in Englisthe Court
finds that the procedural bar imposed by@®&CA on Petitioner’s ground 5 ineffective assistance
of trial counsel claims is adequate to preclietkeral habeas review. Petitioner was represented at

trial by attorney Gina Crabtree. On dirappeal, Petitioner was represented by attorney James L.
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Hankins. For purposes of the firsguirement identified in Engliskthe Court finds that Petitioner
had the opportunity to confer with separate ceudsring trial proceedings and on direct appeal.

The second Englistactor requires that the claim could have been resolved either “upon the
trial record alone” or after adequately developing a factual record through some other procedural
mechanism._ldat 1263-64. In applying a procedural bar to Petitioner’s post-conviction claims,
including his claim of ineffectivessistance of trial counsel, the OCGwated that the claims could
have been but were not raised on direct appeal.D8eet 17, Ex. 9 at 2. Even if his defaulted
claims could not all be resolved on the record alone, Petitioner has failed to allege with specificity
how the Oklahoma remand procedure provided by Rule Rales of the Oklahoma Court of
Criminal Appeals was inadequate to allow him to supplement the record on his ineffective

assistance of counsel claims. $#wks v. Ward184 F.3d 1206, 1217 (10th Cir. 1999) (once the

state pleads the affirmative defense of an indepersohel adequate state procedural bar, the burden
shifts to the petitioner to make specific allegatiassto the inadequacy of the state procedure).
Petitioner did not file a reply to Respondent’s response and has not otherwise addressed the
procedural bar defense urged by Respondent. As a result, he has failed to carry his burden of
demonstrating that Oklahoma'’s procedural barasequate and his ground 5 claims of ineffective
assistance of trial counsel are procedurally barred.

This Court may not consider Petitioner’s procedurally barred claims unless he is able to show
“cause and prejudice” for the default, or demonstretea fundamental miscarriage of justice would

result if his claim is not considered. Seéeleman 501 U.S. at 750; Demarest v. Pri¢80 F.3d

> Even if Petitioner’s claims of ineffectivessistance of trial counsel are not procedurally
barred, they are without merit as discussed in Part B(1)(b) herein.
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922,941-42 (10th Cir. 1997). The cassandard requires a petitioner to “show that some objective
factor external to the defense impeded counsel’stefim comply with the State’s procedural rule.”

Murray v. Carrier 477 U.S. 478, 488 (1986). Examplessoth external factors include the

discovery of new evidence, a change in thwe, land interference by state officials. Iés for
prejudice, a petitioner must show *“actual piice’ resulting from the errors of which he

complains.” _United States v. Frgd§56 U.S. 152, 168 (1982). A “fundamental miscarriage of

justice” instead requires a petitioner to demonstteehe is “actually innocent” of the crime of

which he was convicted. McCleskey v. Za489 U.S. 467, 494 (1991).

The Court recognizes that in certain circumstances, appellate counsel’s ineffectiveness can
constitute “cause” sufficient to excuse atstprisoner’s procedural default. 3éerray, 477 U.S.
at 488-89. However, the ineffective assistanceppeliate counsel claim itself must be presented
to the state courts as an independent claim béforay be used to establish cause for a procedural

default. _Id.at 489; Edwards v. Carpent&P9 U.S. 446, 453 (2000). In this case, Petitioner raised

a claim of ineffective assistance of appellateinsel on post-conviction appeal. The Court has
determined above, however, that appellate couhdelot provide ineffective assistance in failing
to raise the defaulted claims on direct appeadrétore, Petitioner has failed to demonstrate “cause”
to overcome the procedural bar.

Petitioner may also overcome the procedurahpalicable to his defaulted claims under the
fundamental miscarriage of justice exception. Tehateption is applicable only when a petitioner

asserts a claim of actualnoacence._Herrera v. CollinS06 U.S. 390, 403-04 (1993); Sawyer v.

Whitley, 505 U.S. 333, 339-41 (1992); sHeoSchlup v. Delp513 U.S. 298 (1995). To meet this

test, a criminal defendant must make a col@ablowing of factual innocence. Beavers v. Saffle
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216 F.3d 918, 923 (10th Cir. 2000) (citing Herrds@6 U.S. at 404). In this case, Petitioner does
not assert a claim of “actual innocence,” althouglalleges that he suspected the police officers
planted the gun. However, he fails to make a ‘i@te showing” of factual innocence. He presents
no “new evidence” supporting his theory that the police officers planted the gun. He does not fall
within the “fundamental miscarriage of jus#l’ exception to the doctrine of procedural bar.
Accordingly, because Petitioner has not demonstrated “cause and prejudice” or that a
“fundamental miscarriage of justice” will result ifiglaims are not considered, the Court concludes
that the defaulted claims, as identified in ground 5-8 of the petition, are procedurally barred.
Coleman 510 U.S. at 724. Petitioner is not entitled to habeas corpus relief on those claims.
CONCLUSION
After careful review of the record in this case, the Court concludes that Petfiesaot
established that he is in custody in violatminthe Constitution or laws of the United States.

Therefore, his petition for writ of habeas corpus should be denied.

ACCORDINGLY, IT ISHEREBY ORDERED that:
1. The petition for writ of habeas corpus (Dkt. # 1iésied.

2. A separate judgment shall be entered in this matter.
DATED this 15th day of March, 2011.

(Lane Y Can(
CLAIRE V. EAGAN, CHIEF JUDGE
UNITED STATES DISTRICT COURT
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