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UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

AG EQUIPMENT COMPANY,
Plaintiff,
Case No. 07-CV-0556-CVE-PJC

V.

AlG LIFE INSURANCE COMPANY, INC.,

N N N N N N N N N

Defendant.

OPINION AND ORDER

Now before the Court is Defendant AlGféilnsurance Company, Inc.’s Motion for
Determination of Pre-Judgment Interest (DKB0&). Defendant AlG Lifétnsurance Company, Inc.
(AIG) asks the Court to determine whether AlGigitled to prejudgment interest and, if so, the
amount of prejudgment interegtlaintiff AG Equipment CompanyAG) responds that AlIG waived
its right to prejudgment interest igiling to submit thisssue to the jury or to present sufficient
evidence at trial from which the Court couldetenine the amount of prejudgment interest. Dkt.

# 509, at 2-4; Dkt. # 511, at 2-3.

AG provided its employees health benefitetigh a self-funded employee benefits plan, and
obtained stop-loss insurance from AIG to cover expenses beyond limits specified in the stop-loss
policy. AIG received evidence in May 2007 from an AG employee suggesting that Suzanne Ash
Kurtz was on AG’s payroll solely to obtain begfinder AG’s employee benefits plan and she did
not actually work for AG, and AIG immediately stopped payment on a check for $467,775.89 to
cover Kurtz’s claims paid by AG’s self-fund plaAG and AIG were unabl® resolve the disputed
claim for Kurtz’'s medical expenses. On Segienv, 2007, AG filed this lawsuit alleging that AIG

breached the stop-loss insurance policy bysiag to pay the $46775.89 claim for Kurtz's
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medical expenses. Dkt. # 2-1. AG allegeat thurtz was employed by AG as in-house counsel,
and AIG was obligated to reimburse AG for Kistmedical expenses based on AG’s approval of
Kurtz’s claims for medical treatment. AG amended its complaint to include a claim of bad faith
against AlG. Dkt. # 52. AIG filed counterclaims for, in@dia, breach of contract and fraud
alleging that Kurtz’'s alleged employment for A¥as a sham, and that AG breached the insurance
policy and/or committed fraud bykmitting claims for reimbursement of Kurtz’'s medical expenses.
Dkt. # 65. AIG sought recovery for the amount of claims previously paid.

The case proceeded to a jury trial and thg faund in favor of AIG on AG’s claims and
AIG’s counterclaims. The jury awded AIG $279,014.11 on its fraud counterclaimkt. # 381.
The Court entered judgment in favorAlfs for $279,014.11, plus prejudgment and postjudgment
interest. Dkt. # 382. However, the judgmermt dot specify the amount of prejudgment interest.
AG appealed the judgment to the Tenth Circuit CotiAppeals, and Tenth Circuit tolled briefing
on the merits because the parties submitted a docketing statement that did not show that the Court
entered a final judgment under Fed. R. Civ. P. 54(Dit. # 446, Ex. 10. At the request of the
parties, the Court entered an amended judgmentpromgnc(Dkt. # 456) with additional findings
under Rule 54(b). The amended judgment also awarded AIG an unspecified amount of pre-
judgment interest. On Jul§0, 2010, the Tenth Circuit disssied AG’s appeals, because the

judgment entered by this Court did not specify the amount of prejudgment interest. The Court

! The jury also awarded AIG $158,417.37 on its breddontract counterclaim. Dkt. # 380.
The stop-loss insurance policy prevented Ai&n requesting a refund or repayment more
than 24 months after the payment was made in the absence of fraud, and this limited AIG’s
potential recovery for breach of contréet$158,417.37. Dkt. # 419, at 460-63. All of these
damages were included in the jury’s vetda AlIG’s fraud counterclaim and the Court
entered judgment based on the higher amount for the fraud counterclaim to prevent AlIG
from receiving a double recovery.



directed the parties to submit an agreed judgmvéhta specific amount of prejudgment interest or,
absent agreement, for plaintiff to show caw$sy prejudgment interest should not be included in
the final judgment. Dkt. # 504. Thereafter, AlG filed a motion for determination of prejudgment
interest. Dkt. # 506.

AIG claims that it is entitled to prejudgment interest under four Oklahoma statutes: (1)
OKLA . STAT. tit. 36, 8 3629(B); (2) ®LA. STAT. tit. 36, § 1219(F); (3) @.A. STAT. tit. 23, § 6; and
(4) OKLA. STAT. tit. 23, § 22. Plaintiff responds that prejudgment interest is treated as an element
of damages under Oklahoma law, and AIG waived its right to prejudgment interest by failing to
object to verdict forms that did not ask the jtmydetermine the amount of prejudgment interest.
Plaintiff also argues that the evidence produceiiiatis insufficient for the Court to calculate
prejudgment interest, and AIG should not be perchittesupplement the reabwith evidence that
was not admitted at trial.

AIG is not entitled to prejudgment interestder § 3629. Section 3629 provides that “[i]f
the insureds the prevailing party, the court in rendering the judgment shall add interest on the
verdict at the rate of fifteen percent (15%) per year from the date the loss was payabl&LA..” O
STAT. tit. 36, § 3629(B) (emphasis added). It appears that AIG assumes that the prevailing party,
whether insurer or insured, is entitled to prejudgnmaetest under this statute. However, that is
not the case. Section 3629 provides an awardefdigggment interest only when the insured is the
prevailing party and AIG, as the insurer, is not entitled to prejudgment interest under this statute.

AIG argues that it is entitled to prejudgment interest und@nCBTAT. tit. 36, 8 1219(F).
Section 1219 applies to “accident and health insurance polic[ies]” and states that “[a]n overdue

payment shall bear simple interest at the rateropercent (10%) per year.” The Court has already



determined that stop-loss insurance is not “accidehealth insurance” within the meaning of §
1219, and that AIG is not entitled to attorneg$ under § 1219. Dkt. # 495, at 6-11. AIG claims
that the Court “expressly did not decide tipplacability of 8§ 1219,” and suggests that the Court
denied AIG’s motion for attorney fees due tdigpute as to whether plaintiff submitted a “clean
claim.” Dkt. # 506, at 12. AIG is mistaken. &Kourt clearly stated that “the stop-loss policy
issued by AIG to AG does not qualify as accidemtl health insurance . . .” and 8 1219 did not
permit AIG to recover attorney fees. Dkt. # 493, \t For the same reason, AIG is also not entitled
to prejudgment interest under § 1219(F). The Calsd notes that 8 1219(F) is phrased in terms
of an “overdue payment,” and this implies tloaly the insured is entitled to interest under this
statute. The insurer is the party obligated to make payment under an insurance policy, and the
statute deals with the time when payment is nigdine insurer to deternmenf the insurer paid a
“clean claim” within 45 days of receipt of the claimki@. STAT. tit. 36, 8 1219(E). There is no
reasonable interpretation of § 1219(F) that wqédmit an award of prejudgment interest to an
insurer, and AIG’s request for prejudgment interest under this statute is denied.

AIG requests prejudgment interest under®. STAT. tit. 23, § 6, which states that “[a]ny
person who is entitled to recover damages cemaicapable of being made certain by calculation,
and the right to recover which is vested in him upon a particular day, is entitled also to recover
interest thereon from that day ...” “Damages are certainithin the meaning of § 6 if thegre
liguidated or capable of ascertainment before judgment through calculation by resort to well-

established market values.” Taylor v. State Farm Fire & Cas. C@81 P.2d 1253, 1261 (Okla.

1999). If the fact-finder must weigh conflictingi@éence as to the amount of damages, damages are



not certain and a court may not award prejudgnméetest under 8 6. Chesapeake Operating, Inc.

v. Valence Operating C0193 F.3d 1153, 1156 (10th Cir. 1999).

Plaintiff argues that the evidence admittettiat does not establish that the damages were
certain before trial or that AIG’s damages became certain on a particular date. However, the parties
agreed at the jury instruoti conference that AIG was seeking to recover $279,014.11 in insurance
payments to AG, even if the precise dates of the individual insurance payments comprising this total
were not admitted at trial. Dkt. # 419, at 4839- AG’s CEO, Grady Ash, testified that AG had
received approximately $279,000 to reimburse it ferdabsts of Kurtz's medical expenses. Dkt.

# 417, at 275-76. David Friedly testified tBd6G paid approximately $280,000 to AG for Kurtz's
medical expenses before AIG learned that Kamay not have been employed by AIG, and this
amount was paid before April 2007. Dkt. # 416& %t Also, in response to requests for admission,

AG admitted the checks received from AIG for Kaistmedical expenses, the amount of each check,
the date each check was issued by AIG, and adhihtg the total amount received prior to April
2007 was $279,014.11. Even if the checks were not admitted at trial, AIG attached copies of the
checks to its motion for partial summary judgmentthglevidence is part of the court record. See

Dkt. # 200-7. The evidence shows that AlG issued the following checks to AG:

March 17, 2004 $1,524.81
March 20, 2004 $468.75
June 18, 2004 $69,505.19
March 24, 2005 $287.50
April 5, 2005 $38,066.94
April 15, 2005 $195.82



April 30, 2005 $9,848.02

June 17, 2005 $699.71

November 1, 2006 $71,889.07

December, 13, 2006 $16,533.47

December 28, 2006 $62,100.57

April 4, 2007 $7,894.26
Dkt. # 200-7.

In this case, there was no uncertainty befoad ais to the amount of damages and plaintiff
did not dispute the amount of Al&tdamages on its counterclaimgi@. AG asserts that it did not
stipulate to the amount of damages and AlIG nradattempt to admit the checks into evidence at
trial. Dkt. # 509, at 9; Dkt. # 513, at 5. Wever, AG admitted in response to requests for
admission that it received $279,014.11 from AIG for Kurtz's medical expenses. AG admitted in
response to AIG’s motion for partial summary judgment that “AlG issued reimbursement checks
in the amount of $279,014.11” to AG. Dkt. # 240, at 8. The joint statement of the case, which was
read to the jury, also stated that “[AIG] se@lssdamages for its counterclaim, repayment of the
previous reimbursement payments to [AG] dheryears, “$279,014.11.” DKt.312, at 2. Plaintiff
did not dispute this amount before or duringlt@ad plaintiff may nohow claim that the amount
of AIG’s damages was uncertain until the jury issitedverdict. In othewords, the jury was
required to determine whether AG was liable t&Alut there no issue &sthe amount of AIG’s

damages. Se#trickland Tower Maintenance, Inc. v. AT&T Communications,, 1128 F.3d 1422,

1429 (10th Cir. 1997) (damages are uncertain wieamount depends on a fact that must be found



by a jury). Thus, AIG’s damages were “certdior a determination of prejudgment interesnd
AIG is entitled to prejudgment interest under % 6.

AIG offers several possible dates upon which to calculate the amount of prejudgment
interest. Under Oklahoma law, prejudgment inteieaivarded to “compensate for the detriment

caused by the deprivation of theney.” Okland Oil Co. v. Conoco Ind44 F.3d 1308, 1317 (10th

Cir. 1998). AIG was deprived of its moneytlag time it paid AG’s claims for reimbursement of
Kurtz’'s medical expenses. The jury’s verdict in favor of AlG on its fraud counterclaim supports
AIG’s argument that prejudgment inést should run from the dateypaent was issued to AlG. The

Court instructed the jury that an essential element of AIG’s fraud counterclaim was that AG must
have made a material misrepresentation. The material misrepresentation was that Kurtz was a
covered employee under AG’s employee benefds jpind, based on the jury’s verdict, AG made

this misrepresentation each time it submitted a claim under the stop-loss policy for reimbursement
of Kurtz’'s medical expenses. Thus, the correctiatalculate prejudgment interestis the date AIG
actually paid AG’s claims, because this is theedhat AIG was actually deprived of its money.
There is sufficient evidence in the record to deteerthe particular dateahAlG paid each of AG’s

claim for reimbursement of Kurtz’s medicakpenses. AIG has calculated the amount of

prejudgment interest based on the dates and amounts listed above and applies a six percent interest

2 Plaintiff argues that the amount of AlG’s loss is uncertain, because AIG failed to account
for the amount of premiums paid by AG when calculating its loss. Dkt. # 509, at 9-10.
While AG may be entitled to a return of certain premiums, this does not render the amount
of AIG’s loss uncertain and the Court was cleat tieturn of the premiums was not an issue
that would be presented to the jury. Dkt. # 419, at 463.

3 Because the Court has determined that i&léntitled to prejudgment interest under § 6, it
is unnecessary to reach AKzargument that prejudgment interest should be award under
OKLA. STAT. tit. 23, § 22.



rate, compounded annually, from the date of each payment. Urder &AT.tit. 15, § 266, the
legal rate for an award of prejudgment interest under 8 6 is six percent unless the parties have

specifically agreed to a higher ratdeiman v. Atlantic Richfield Co891 P.2d 1252, 1258 (Okla.

1995). The parties have not agréed higher interest rate and the statutory prejudgment interest
rate of six percent applies. AlG has submitigatoposed calculation of prejudgment interest using
a six percent interest rate based on the daswG would have received each check, and states
that the amount of prejudgment interest that should be added to the verdict is $66,263 @des
not dispute AlIG’s calculation of prejudgment interest, and its opposition to AlG’s motion is based
solely on AIG’s entitlement to prejudgment interest.

AG argues that the amount of prejudgment irgieseould have been determined by a jury
and AIG waived its right to prejudgment interbgtfailing to request the submission of this issue
to the jury. However, Tenth Circuit precedent establishes that a judgment can be amended to
include prejudgment interest based on a postjudgmetibn and, in fact, it is the standard practice
of this Court to consider a request for pdgment interest on a post-verdict or postjudgment

motion. SeeNebco Indus., Inc. v. Thermatool Cqr@78 F.3d 1120, 1135-36 (10th Cir. 2002)

(rejecting argument that prejudgment interesist be found by a jury and holding that a

postjudgment motion is an appropriate way to regprejudgment interest); Wilspec Technologies,

Inc. v. Dunan Holding Group Co. L{d008 WL 7254328 (W.D. Okla. June 20, 2008) (holding that

prejudgment interest is a matter that should be determined on a post-verdict motion and citing

AIG has allowed several additional days fritva date each check was issued to account for
the mailing of each check to AG, and the amavmtild be somewhat higher if AIG would
have calculated prejudgment interest based on the date of mailing of each_chdokt. See
# 506-4, at 2.



Oklahoma and Tenth Circuit precedent supportimgtblding). AG argues that the Court cannot
consider evidence outside of the trial recordwieleer, AG fails to note that it agreed to the amount
of AIG’s damages in the pretrial order and it il in response to requests for admission that the
checks for payment of Kurtz's medical expenses accurately measured AlIG’s loss. Even if the
checks were not admitted into evidence at tA&,conclusively admitted that the checks were an
accurate measure of AIG’s loss and AG will nopbejudiced by the Court’s consideration of the
checks when ruling on AIG’s motion for prejudgrhémerest. AIG did not waive its right to
prejudgmentinterest by seeking it in a postjudgmeniomand the record is sufficient to determine
the amount of prejudgment interest, and AG’s pdoical arguments do not show that the Court is
barred from considering AIG’s postjudgment motion for prejudgment interest.

IT IS THEREFORE ORDERED that Defendant AIG Life Insurance Company, Inc.’s
Motion for Determination of Preadigment Interest (Dkt. # 506)dgsanted. The Court will enter
a second amended judgment npnatuncawarding $66,887.84 of prejudgnémerest to AlG, as
well as all other relief awarded in the original judgment.

DATED this 6th day of October, 2010.

(Lo YV Can(

CLAIRE V. EAGAN, CHIEF JUDGE
UNITED STATES DISTRICT COURT




