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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

JENNIFER HAYES and JUSTIN )
HAYES, Individually and as Next Friends)
of K.H., a Minor,

Plaintiffs,

VS. CaséNo. 07-cv-682-CVE-TLW

SMITHKLINE BEECHAM
CORPORATION d/b/a
GLAXOSMITHKLINE,

Defendant.

N N N N N N N N N N N

OPINION AND ORDER

Before the Court is plaintiffs’ Motion fdreave to Serve the Supplemental Expert Report
of Luca Vricella, M.D. (Dkt. # 446). Defendafilied a response in objection to the motion, and
plaintiff filed a reply. (Dkt. # # 465, 469). Plaintifi:iotion is granted in paand denied in part
as set forth below.

Dr. Vricella’s initial report was provided to defendamt March 5, 2009. The report
contains five sections, whidan be summarized as follows:

1. Dr. Vricella’s credentials;
2. The scope of his assignment, which included:

a. Explaining the timing and developmenf the human heart and of the
ventricular outflow tract;

b. providing an analysis of and to rule out other known causes of K.H.’s
congenital heart abnormalities deal upon the available medical
records;

c. providing an opinion as twhether exposure to pietine in the first
trimester of pregnancy was a pnowte cause of K.H.'s congenital
heart abnormalities;

d. detailing the nature of K.H.’songenital heart abnormalities and the
treatment rendered to him; and
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e. offering an opinion regarding his g@nosis, the likehood of future
surgical or percutaneous intervemtiand quality of life as they apply
to K.H.

3. A brief summary of the developmental process of the human heart and the
ventricular outflow tract;

4. Dr. Vricella’s opinion regarding theauses of congenital malformations;

5. Plaintiff Jennifer Hayes’ exposure to paroxetine during her pregnancy with
K.H.,;

6. A summary of evidence that Dr. Vritelbelieves links paroxetine to the
development of fetal malformations;

7. Dr. Vricella’s opinion thathe cause of the maldevelopment of K.H.’s heart is
paroxetine; and

8. Dr. Vricella's prognosis and conclusions.
(Dkt. # 446-2).

On March 16, 2009, eleven days after receiving Dr. Vricella’'s report, Defendant provided
its expert reports to plaintiffs. Thirty-four gialater, on April 19, 2009, Dr. Vricella completed a
“supplement to [his] previous report. . ..” KD# 446-7). The supplemental report was provided
to defendant on the day of Dr. Vricella’'s defios and is generally ithin the scope of his
initial report, although its focus is to respbno defendant’s experts’ opinions about Dr.
Vricella’s initial report. _Id. Four months aftecompleting his supplemeaitreport, on August
21, 2009, Dr. Vricella issued anotheipplemental report that expanoh, but largely tracts, the
initial supplement.

The Federal Rules of Civil Procedure requine expert witness to prepare a report
“containing a complete statement of all opiniond&expressed.” Fed. Riv. P. 26(a)(2)(B).
A party’s failure to do so results in the exetusof any opinions not pperly disclosed, unless
the party’s failure is harmless substantially justified._Seleed. R. Civ. P. 37(c)(1); Keach v.

United States Trust Co419 F.3d 626, 641 (7th Cir.2005). Insthegard, “a supplemental expert

report that states additional opinions or ratiogale seeks to ‘strengtheor ‘deepen’ opinions



expressed in the original expert report exsetbe bounds of permissible supplementation and is

subject to exclusion under Ru&(c).” Cook v. Rockwell Corp580 F.Supp.2d 1071, 1170 (D.

Colo. 2006). “To rule otherwise would creatsystem where preliminary [expert] reports could
be followed by supplementary reports and there dd@ no finality to expert reports, as each
side, in order to buttress its case or positmyyld ‘supplement’ existing reports and modify

opinions previously given.”__ld(citing Beller v. United State21 F.R.D. 689, 695 (D.N.M.

2003)). “This result would be the antithesis af fall expert disclosure requirements stated in
Rule 26(a).” _Id. In addition, permitting late supplementation of expert reports may have the
effect of denying the opposing mhathe opportunity to file a saningful Daubert motion as to

guestionable expert testimony. Sddler ex rel. S.M. v. Bd.of Educ. of Albuguerque Public

Schools 455 F.Supp.2d 1286, 1299 (D.N.M.2006).
“The determination of whether a Rule 26(a) violation is justified or harmless is entrusted

to the broad discretion of the district court.” Woodworker’s Supply, Inc. v. Principal Mut. Life

Ins. Co, 170 F.3d 985, 993 (10th Cir. 1999) (quotidiéd-America Tablewares, Inc. v. Mogi

Trading Co, 100 F.3d 1353, 1363 (7th Cir.1996)). Moreovtee, district courts not required to
“make explicit findings concerning the existencea@ubstantial justification or the harmlessness

of a failure to disclose.” Idciting United States v. $9,041,598,8%3 F.3d 238, 252 (5th Cir.

1998). Nonetheless, the court should be guidethéyfollowing factors: (1) the prejudice or
surprise to the party against whaoine testimony is offered; (2) tlability of the party to cure the
prejudice; (3) the extent to wdh introducing such simony would disrupt # trial; and (4) the
moving party’s bad faith or willfulness._Id.

Dr. Vricella’s initial supplemental report generally limited to rebuttal of defendant’s

experts’ reports and remains withime scope of his original expedport. However, the initial



supplemental report was not provided to defendemil the day of Dr.Vricella’s deposition.
This timing evidences, although it does not esthbls®ome bad faith on the part of plaintiffs,
particularly since there is no irwdition in the record that plaintiffs informed defendant that such
a report was being prepared. Nonethelessptbduction of Dr. Vricell&s supplemental report

at his deposition did allow defendant to dies Dr. Vricella regarding his supplemental
opinions. In addition, any prejuéido defendant as a resultreteiving the first supplemental
report on the day of Dr. Vricella’s depositican be cured by a short follow-up deposition and
brief supplemental reports by defendant’s expeftse second supplemental report, on the other
hand, was served more than four months afeeiirthial supplemental report and more than five
months after receipt of defendanggpert reports. In light ahe fact that defendant had only
sixteen days (from receipt ofghtiffs’ reports) to issue its expert reports, the lengthy delay in
providing the second supplemental report to defendasitnply too long.Further, allowing the
second supplemental report would create andourage the very @blem addressed by the

courts in Coolkand Miller.

Based on the foregoing, and after weighing fibur factors in Woodworkers’ Suppind

considering the admonitions of Coaknd Miller, the Court grants plaintiffs’ Motion to
Supplement as to the April 19, 2089pplemental report of Dr. Vedla and denies the motion as
to the August 21, 2009 report of Dr. Vricella.

SO ORDERED THIS 2nday of November, 2009.

e S

T. Lane Wilson
United States Magistrate Judge




