-TLW Peace v. Jones et al Doc. 31

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

ROBERT LEE PEACE, )
Petitioner, ;
VS. g Case No. 08-CV-065-TCK-TLW
JUSTIN JONES, Director, Oklahoma ))
Department of Corrections, )
Respondent. ))

OPINION AND ORDER

Before the Court is the amended petition for writ of habeas corpus (Dkt. # 22), filed by
Petitioner, a state prisoner appeapngse. Respondent filed a response (Dkt. # 27) to the amended
petition, and provided the state court record necg$saresolution of Petitioner’s claims (Dkt. #s
17,18, and 27). Petitioner filed a reDkt. # 28). For the reasons discussed below, the Court finds
the amended petition shall be denied.

As a preliminary matter, the Court finds that because the amended petition (Dkt. # 22)
replaces and supersedes the original petition (Dkt. # 1), the original petition for writ of habeas
corpus has been rendered moot.

BACKGROUND

On May 9, 2004, Tulsa police and emergenm®dical personnel responded to a domestic
disturbance call. They found Phyllis Yecklatythe home of her nghbor, Tracy Turner. Ms.
Yeckley had been severely beaten and hagsigst extensive injuries. She identified Petitioner
Robert Lee Peace as the person who inflicted her injuries.

As a result of those events, Petitioner vehsirged with Assault and Battery With a

Dangerous Weapon, After Former Conviction of Tiedonies, in Tulsa County District Court, Case
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No. CF-2004-2174. Prior to trial, Petitioner was plaicgtie Oklahoma Forensic Center for mental

health treatment._Seeww.oscn.netA post-evaluation competency hearing was conducted on

March 2, 2005._Id.Defendant stipulated to the report thet competency had been restored. Id.

On October 11-13, 2005, Petitioner wasdrby a jury. At trial, Phylli&’eckley testified that while

arguing with Petitioner, he told her she “needed to be schooled DISe# 18, Tr. Trans. at 322.

She testified that Petitioner hit heith a pool stick, curtain rod, batipe, hammer, and his fists, id.

at 325-29, and that he told her he had to knoclklbof her teeth because he was going to take her

to Arkansas to feed to the pigsd “pigs do not digest teeth,” iat 333. Ms. Yeckley also testified

that Petitioner threatened to kill her, her motled her sister if anyone called the policeat®34.

The cardiovascular surgeon who operated onYdskley on May 19, 2004, testified that she had

a partial collapse of her left lung, numerous rdcfures, a spiral fracture of the 4th metacarpal of

her right hand, and numerous bruises on her face, thorax, arms, and leas296i. 309, 312.

Petitioner testified in his own defense and ddmausing Phyllis Yeckley’s injuries. k402, 408.

He admitted that he and Ms. Yeckley had a ‘tugs fight” because she had allowed someone to

cook methamphetamine at the house after they had agreed that no methamphetamine would be

cooked or sold at the house. &1.397. He testified that Ms.e¢kley had been fighting with two

women, specifically Andrea Packwood and “Red Somgthwho were responsible for her injuries.

Id. 394, 396. At the conclusion of trial, Petitiomeais found guilty as charged. On November 14,

2005, Petitioner was sentenced in accordance with the jury’s recommendation to thirty-five (35)

years imprisonment. He was represented at trial by attorneys Ron Wallace and Anna Johnson.
Petitioner filed a direct appeal in the Oklahoma Court of Criminal Appeals (“OCCA”).

Represented by attorney Stephen J. Greubedised the following three (3) propositions of error:



Proposition 1: Trial counsel daped Appellant Peace of his Sixth Amendment right to
effective assistance of counsel by fagjito utilize readily available evidence
to undermine the credibility of the State’s only substantive witness.

Proposition 2: Trial counsel deprived AppeallePeace of his Sixth Amendment right to
effective assistance of counsel by allowing two transactional prior felony
convictions to be submitted for the jury’s consideration in enhancing
Appellant Peace’s sentence pursuant to Okla. Stat. tit. 21, § 51.1.

Proposition 3: Prosecutorial misconduct warrants a reduction in the sentence imposed.

SeeDkt. # 27, Ex. 1. Petitioner filedao se supplemental brief, providing supplemental argument
and authority for propositions 1 and 2. He alseed additional claims summarized by the OCCA
as follows:

Proposition 4: Trial counsel anihe State deprived Appellamf his Fifth, Sixth and
Fourteenth Amendment right to effectassistance of counsel and a fair trial
by various ways raised by Appellant in pi® se brief, including counsel’'s
failure to adequately investigate his case, counsel’s failure to present
mitigating mental health evidence, and the State’s failure to disclose (and
counsel’s failure to discover) deals ®Biate made with the complainant that
would have impeached her credibility.

SeeDkt. # 27, Ex. 3. In an unpublished summapynion filed May 32007, in Case No. F-2005-
1145 (Dkt. # 27, Ex. 3), the OCCA affirmed Petiter's conviction but found his second claim to
be meritorious and remedied the error by rfyadg his sentence to twenty-five (25) years
imprisonment.

OnJune 9, 2008, Petitioner filed an applicatiarpfust-conviction relief. By order filed July

25, 2008, the state district court denied reliefpggizing three (3) propositions of error, as follows:

Proposition 1: The Court of Criminal Appeals erred when the court only reduced
Petitioner’s sentence to 25 years instead of 10 years.

Proposition 2: Appellate counsel erred in aibing controlling authority when presenting
arguments for modification.

Proposition 3: Petitioner was denied effective assistance of appellate counsel.
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SeeDkt. # 27, Ex. 4. Petitioner filempost-conviction appeal in tlBCCA. By order filed October

23, 2008, in Case No. PC-2008-760 (Dkt. # 27, Ex. B)state appellate court affirmed the denial

of post-conviction relief.

On February 7, 2008, Petitioner filed his federal petition for writ of habeas corpus (Dkt. #

1), along with a supporting brief KD # 2). In response to the petition, Respondent filed a motion

to dismiss for failure to exhaust state reresdDkt. # 11). On December 9, 2008, Petitioner filed

an amended petition (Dkt. # 22) containingyoekhausted claims. In his amended petition,

Petitioner identifies five (5) grounds for relief, as follows:

Ground 1:

Ground 2:

Ground 3:

Ground 4:

Ground 5:

In violation of his federal Six&mendment rights, Petitioner’s trial counsel
was ineffective for failing to investigate and call certain witnesses to
undermine credibility of State’s only substantive witness.

In violation of hisederal 14th Amendment rights to due process, the Okla.
Court of Criminal Appeals errezh Petitioner’s direct appeal, F-2005-1145,
in failing to modify his sentence to minimum allowed by law.

In violation of his 5th, 6th,nd 14th Amendment rights to effective
assistance of counsel and due process, Petitioner’s appellate counsel was
ineffective for failing to cite the correct authorities on direct appeal
concerning the Oklahoma Court of CrirairfAppeals’ ability to modify the
Petitioner’s sentence to the minimum allowed by law.

Petitioner wedenied his 5th, 6th, and h4Amend. rights to effective
appellate counsel where counsel fail to seek an evidentiary hearing.

In violation of his 5th, 6th, and 14th Amendment rights to effective
assistance of counsel and due procaggellate counsel was ineffective for
failing to raise the claim of ineffectivassistance of trial counsel’s failure to
use available bank records, trial counsel’s failure to communicate with
Petitioner, and trial counsel’s failute use evidence of Petitioner's mental
illness at trial to challenge the element of specific intent.



SeeDkt. # 22. In response to the petition, Rasdent asserts that Petitioner’s claims are not
cognizable in these proceedings, or do not jséfief under 28 U.S.C. § 2254(d), or lack merit.
SeeDkt. # 27.
ANALYSIS

A. Exhaustion/Evidentiary Hearing

Before addressing the claims raised in the amended petition, the Court must determine
whether Petitioner meets the exhaustion requintmie28 U.S.C. § 2254(b) and (c). JRese v.
Lundy, 455 U.S. 509, 510 (1982). Respondent states that Petitioner has exhausted available state
court remedies for his habeas corpus claimsD&eef 27 at 2. The Court agrees and finds that the
exhaustion requirement is satisfied in this case.

In addition, the Court finds that Petitioner is not entitled to an evidentiary hearing. See

Williams v. Taylor 529 U.S. 420 (2000).

B. Claims adjudicated by the OCCA

The Antiterrorism and Effective Death Pendiist (“AEDPA”) provides the standard to be
applied by federal courts reviewing constitutional claims brought by prisoners challenging state
convictions. Under the AEDPA, a petitioner mayaobtfederal habeas relief from a state court’s
adjudication of a claim, only if the state degisi‘was contrary to, or involved an unreasonable
application of clearly established Federal law, as determined by the Supreme Court of the United
States” or “was based on an unreasonable detatiminof the facts in light of the evidence

presented in the State court proceeding.” Z:8).S.C. § 2254(d); Williams v. Taylds29 U.S.

362, 402 (2000); Neill v. Gibsor278 F.3d 1044, 1050-51 (10th C2001). When a state court

applies the correct federal law to deny relief,defal habeas court may consider only whether the



state court applied the federal law in an objectively reasonable manné&elBee€Cone 535 U.S.

685, 699 (2002); Hooper v. Mulli314 F.3d 1162, 1169 (10th Cir. 2002).this case, the OCCA

adjudicated Petitioner's claim asserted iowgrd 1 on direct appeal. In addition, the OCCA
adjudicated Petitioner’s claims of ineffective assistance of appellate counsel (grounds 3-5) on post-
conviction appeal. The OCCA also determined on post-conviction appeal that Petitioner’s claim
challenging the OCCA’s modification bfs sentence (ground 2) was barreddsyudicata. To the

extent Petitioner’s claims are cognizable, they shall be reviewed pursuant to § 2254(d).

1. Ineffective assistance of trial counsel (ground 1)

As his first ground of error, Petitioner complains that trial counsel provided ineffective
assistance of counsel in failing to investigate and call certain witnesseBkiS#&2. On direct
appeal, the OCCA found that “[m]any of the inefiee assistance claims raised fall within the scope
of strategic choices, while others are not adequately supported. Appegitargésclaims do not
show errors by counsel that were so serious a@epoive him of a fair trial, one with a reliable
result, under the teachings@fickland.” SeeDkt. # 27, Ex. 3.

Petitioner is not entitled to habeas relief on hagwelof ineffective assistance of trial counsel
unless he demonstrates that the OCCA’'suididation of the claim on direct appeal was an

unreasonable application of the two-prongesidard announced in Strickland v. Washing#6

U.S. 668 (1984). Under _Strickland defendant must show that his counsel’'s performance was

deficient and that the deficient performance was prejudiciaatlfi87; Osborn v. Shillinge®97

F.2d 1324, 1328 (10th Cir. 1993). A deflant can establish the first prong by showing that counsel
performed below the level expected from a reasonably competent attorney in criminal cases.

Strickland 466 U.S. at 687-88. There is a “strong preption that counsel’s conduct falls within



the range of reasonable professional assistanceat 88. In making this determination, a court
must “judge . . . [a] counsel's challenged conducthenfacts of the particular case, viewed as of
the time of counsel’s conduct.” Idt 690. Moreover, review of counsel’'s performance must be
highly deferential. “[I]t is all too easy for @art, examining counsel’s defense after it has proved
unsuccessful, to conclude that a particulapaoimission of counsel was unreasonable.’at®39.

To establish the second prong, a defendant muststadhis deficient performance prejudiced the
defense, to the extent that “there is a redslenarobability that, but for counsel’s unprofessional
errors, the result of the proceeding would have been different. A reasonable probability is a

probability sufficient to undermine confidence in the outcome.”ald94;_se@lsoSallahdin v.

Gibson 275 F.3d 1211, 1235 (10th Cir. 2002); Boyd v. WaiP F.3d 904, 914 (10th Cir. 1999).
Petitioner has failed to make the necesshoyang. On direct appeal, Petitioner asserted
that trial counsel should have called Danny litem, Terry “Killer” Killian, and Tracy Turner as
witnesses to undermine the cratliifp of the State’s only substantive witness, Phyllis Yeckley.
However, Petitioner acknowledged that trial counslkel him that he was not going to call these
witnesses because he did not think they weraggto be truthful, “given the various criminal
activities conducted at the residence.” Bé&e # 27, Ex. 1, Pro Seupplemental Brief at 3. That
acknowledgment by Petitioner supports the OCCAIlsctusion that counsel’s decision not to call
the witnesses was trial stratedy.addition, Petitioner has failed to offer factual or evidentiary
support for his claim that trial counsel provided ineffective assistance in failing to investigate. The
Court concludes that Petitioner has failed to detnatesentitiement to habeas corpus relief on his

claim of ineffective assistance of trial counsel. 28 U.S.C. § 2254(d).



2. Improper sentence modification (ground 2)

As his second ground of error, Petitioner complains that on direct appeal, the OCCA
improperly modified his sentence by failing to reduce it to the statutory minimum. Petitioner raised
this claim on post-conviction appeal wag¢he OCCA determined it was precludedésjudicata.
SeeDkt. # 27, Ex. 5.

In response to the petition, Respondent assat®#titioner’'s challenge to the length of his
sentence is a matter of state law and, withoote, presents no federal constitutional issue
cognizable on federal habeas corpus review.Cidhet agrees. “A habeas petitioner is only entitled

to relief . . . for alleged violations of federajlnis, not for errors of state law.” Bullock v. Carver

297 F.3d 1036, 1055 (10th Cir. 2002) (citation orditterhis Court will not second guess the
OCCA's application of state law but will reviemly to determine whether the OCCA'’s application

of state law violates federal law. SBewser v. Boggs20 F.3d 1060, 1065 (10th Cir. 1994) (“We

will not second guess a state court’s applicatianterpretation of state law on a petition for habeas

unless such application or interpretationlates federal law.”); Dennis v. Popp8P2 F.3d 1245,

1258 (10th Cir. 2000).

As a preliminary matter, the Court notes tRatitioner’'s modified sentence as imposed by
the OCCA did not violate statewa Under Oklahoma law, the OCd# authorized to modify a
sentence. Sd@kla. Stat. tit. 22, § 1066 (2006). Althoutdpe modified sentence was greater than
the statutory minimum, it did not exceed the maxin sentence authorized under Okla. Stat. tit. 21,
8 51.1(A)(1) (providing a sentencingnge of 10 years to life fopaviction of Assault and Battery

With a Dangerous Weapon, After Former Conviction of a Felony).



The Court further finds that the OCCA viddtneither due process nor equal protection in
modifying Petitioner’s sentence to twenty-five (§8pars. “[T]he Supreme Court has now made it
clear that if a state appellate court has authtwigxercise its own discretion and to modify a jury

sentence on appeal as a matter of state law, nordoess violation occurs,” Carbray v. Champion

905 F.2d 314, 317-18 (10th Cir. 1990) (discussing Clemons v. MissisdppiU.S. 738, 747

(1990)). In addition, even if hOCCA somehow erred in failing to reduce Petitioner’s sentence to
the statutory minimum, the mere misapplicatdbrstate law by a state appellate tribunal does not

amount to an equal protection violation. 8enmings v. Sirmon$06 F.3d 1211, 1237 (10th Cir.

2007) (finding no support for the argument that aestatirt violates a defendant’s equal protection
rights by erroneously applying stddsv). In any event, Petitioner has failed to show he is similarly
situated to other defendants whose sentences were modified by the OCCA, and therefore cannot

state a prima facie equal protection claim.@lited States v. Moor&43 F.3d 891, 897 (7th Cir.

2008) (denying a defendant’s disparate-sentgnequal protection claim and recognizing that,
under federal law, sentencing is an “individualized process going well beyond the details of the
defendant’s instant offense”). Petitioner is not ertittehabeas corpus relief on his claim that the
OCCA erred in failing to modify his sentence to the statutory minimum.

3. Ineffective assistance of appellate counsel (grounds 3-5)

In grounds 3, 4, and 5 of his petition, Petitionges that his appellate counsel provided
ineffective assistance when he failed (1) to civerect authorities in support of his request for
sentence modification (ground 3), (2) to seek an evidentiary hearing (ground 4), and (3) to raise a
claim of ineffective assistance of trial counselffolure to use bank records, to communicate with

Petitioner, and to use evidenceRd#titioner's mental illness to challenge the element of specific



intent (ground 5). Petitioner raised these samenelaf ineffective assiahce of appellate counsel
in his post-conviction proceeding. In resolving petitioner’'s claim of ineffective assistance of

appellate counsel in his post-convictigppaal, the OCCA cited Cartwright v. Staf®8 P.2d 592

(Okla. Crim. App. 1985), and found that “[flailurertise each and every issue is not determinative
of ineffective assistance of counsel and counsebisequired to advance every cause of argument

regardless of merit.”_Sdkt. # 27, Ex. 5. As recognized by RespondentDdes# 27, that premise

deviates from the controlling federal standard. Cargle v. M@l F.3d 1196, 1202-05 (10th Cir.
2003) (explaining that (1) the merit of the omittedrolas the focus of the appellate ineffectiveness
inquiry, (2) omission of a sufficiently meritorious claim can, in itself, establish ineffective
assistance, and, thus, (3) the state court’s rejeatiam appellate ineffectiveness claim on the basis
of the legal premise invoked here is wrongaasiatter of federal constitutional law). S#eo

Malicoat v. Mullin, 426 F.3d 1241, 1248 (10th Cir. 2005) (following CardgBecause the OCCA'’s

analysis of petitioner’s ineffectiveness allegatidesiated from the controlling federal standard,
it is not entitled to deferee on habeas review. Carg8i7 F.3d at 1205; sedsoMalicoat 426
F.3d at 1248. Therefore, the Court will analyzgitioner’'s claims of ineffective assistance of
appellate counsele novo.

In evaluating a claim of ineffective assistaméeppellate counsel, this Court applies the
Stricklandtwo-pronged standard used for general claifmeeffective assistance of trial counsel.

SeeUnited States v. CooK5 F.3d 388, 392 (10th Cir. 1995). Wreehabeas petitioner alleges that

his appellate counsel rendered ineffective assistantagling to raise an issue on direct appeal, the

Court first examines the merits tfe omitted issue. Hawkins v. Hannigd®85 F.3d 1146, 1152

(10th Cir. 1999). “ If the omitted issue is so plginieritorious that it would have been unreasonable

10



to winnow it out even from an otherwise strongegdpits omission may directly establish deficient
performance; if the omitted issue has merit lsunot so compelling, the case for deficient
performance is more complicated, requiring ansssent of the issue relative to the rest of the
appeal, and deferential consideration musgilgen to any professional judgment involved in its
omission; of course, if the issue is meritlessyisssion will not constitute deficient performance.”

Cargle 317 F.3d at 1202 (citation and footnote omitted);aseParker v. Champigri48 F.3d

1219, 1221 (10th Cir. 1998) (citing Cqokb F.3d at 392-93).
a. failure to cite correct authorities (ground 3)

As his third ground of error, Petitioner allegbat appellate counsel provided ineffective
assistance in failing to cite the “correct authorities” in alleging that Petitioner's sentence was
improperly enhanced. S&kt. # 22. Petitioner believes that had appellate counsel cited “correct
authorities,” he would have been sentenceddcstatutory minimum of 10 years. However, none
of the cases cited by Petitioner stands for the proposition that an appellate court is required to
impose the minimum statutory senteafter finding error on direct app€ealn fact, the OCCA has
held that “[i]n a non-capital case wieghe Court has determined thatatence is infirm due to trial
error it may exercise one of three options; modiithin the range of pushment, modify to the
minimum punishment allowable by law, or remandhe trial court for resentencing.” _Scott v.

State 808 P.2d 73, 77 (Okla. Crim. App. 1991). _In Scthite OCCA further stated that “when

! In his post-conviction petition in error, sBé&t. # 27, Ex. 4, Petitioner cited three (3) cases
in support of his claim that appellate courfaded to cite “correct authority”; _Holmes v.
State 664 P.2d 1063 (Okla. Crim. App. 1983); Miller v. St&é5 P.2d 453 (Okla. Crim.
App. 1984); and Coleman v. Sta#@0 P.2d 196 (Okla. Crim. App. 1988). In each of those
cases, the OCCA modified the appellantsitsaces to the statutory minimum, but not
because of any obligation or statutory requirement.

11



modifying a sentence, this Court has analythedapparent reasoning behind the jury assessment
of punishment so that the resentencing does not do violence to it.” Id.

As discussed above, the modified sentence imposed by the OCCA, 25 years imprisonment,
is within the range of punishment authorized under Oklahoma law. In addition, the modified
sentence reflects that the OCCA followed the procedure discussed in &wbtimodified
Petitioner's sentence consistent with the “apparent reasoning behind the jury assessment of
punishment.” Id Petitioner’s claim lacks merit. Petitioner is not entitled to habeas relief on this
claim of ineffective assistance of appellate counsel.

b. failure to seek an evidentiary hearing (ground 4)

As his fourth ground of error, Petitioner claithat appellate counsel provided ineffective
assistance in failing to seek an evidentiary imgaon his ineffective assistance of trial counsel
claims. _Seékt. # 22. On post-conviction appeal, $8ie. # 27, Ex. 4, Petitioner argued that
appellate counsel should have sought on evidentiary hearing to present evidence supporting his
claim of innocence, including bank records and mental health records

As noted by Respondent, appellate counsel djdest an evidentiary hearing based on trial
counsel’s failure to utilize evidence that this. Yeckley’s urine, sampled May 9, 2004, at St.
Francis Hospital, tested positive for amphetaasj benzodiazepines, and cannabinoids.DRee
# 27, Ex. 1 atn.4, and at 13. The OCCA determined, however, that although trial counsel should
have used the lab report during cross-examination of the victim, the error did “not sufficiently
undermine our confidence in the outcome reached.” Dkée# 27, Ex. 3 at 2. Petitioner has not
demonstrated that the additional grounds foewddentiary hearing ideified on post-conviction

appeal and in the habeas petition would havedaany better. He hamt shown that the OCCA

12



would have remanded the case foeaidentiary hearing, under Rule 3.Rijes of the Oklahoma
Court of Criminal Appeals, had appellate counsel requestée@aring on the grounds now raised by
Petitioner. Even if trial counsel should havdized bank and mental health records at trial,
Petitioner’s conclusory allegations are insuffi¢ienundermine confidence in the outcome reached
attrial. Therefore, Petitioner’s claim of ineftee assistance of appellate counsel lacks merit. This
claim of ineffective assistance of appellate counsel fails.

C. trial counsel’s failure to use bank and mental health records, lack of
communication (ground 5)

In ground 5 of his amended petition, Petitionenptains that his appellate counsel failed
to raise a claim of ineffective assistance of trial counsel for failing to us bank and mental health
records to prove his innocence and for failing tmewnicate with him. In his application for post-
conviction relief, Petitioner alleged that the bastords would have proven that “Yeckley’s motive
for blaming Petitioner was the fraud and theft slas taking him for prior to fight and during his
stay at the county jail.”_Sdekt. # 27, Ex. 4. Petitioner also claimed that he was “100% disabled
with bipolar disorder” and unable to form “spiciintent,” a necessary element of the criminal
offense. Id.He also asserted that witnesses should haga called to prove that the victim was a
liar. 1d.

Petitioner fails to offer any of the records ayalescription of information contained in the
alleged records. In his replipkt. # 28), Petitioner sets forth d@etail his efforts to communicate
with his court-appointed attorneys. Howeverdoes not identify information trial counsel failed
to communicate to him or failed to obtain from hitetitioner testified in his own defense at trial
and claimed that he and Ms. Yeckley had argued because she had allowed methamphetamine to be

cooked in the house. SBét. # 18, Tr. Trans. at 397. He did nestify that she had stolen anything
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from him or that he suffered from mental illne$%etitioner also testified at trial that on the day of
the fight, he “crashed” after having used methamphetamine for several dags39d-92. That
testimony is inconsistent with his later allegatibat “at the time of the charged offense, appellant
was suffering a manic episode and may not teeen responsible for his actions.” . # 27,
Ex. 1, Pro Se Supplemental Brief at 4. The €bnds Petitioner has failed satisfy the prejudice
prong of the Stricklandtandard. Even if trial counsellé to utilize the alleged bank and mental
health records, Petitioner has not demonstréttatl the outcome of &itrial would have been
different. Therefore, his claim of ineffective assistance of trial counsel lacks merit and appellate
counsel did not provide ineffective assistance in failing to raise the claim.

The Court concludes that Petitioner has not satisfied the Stricklandard. Therefore, he
is not entitled to habeas corpus relief on his claims of ineffective assistance of appellate counsel.

CONCLUSION

After careful review of the record in thease, the Court conclusléhat Petitioner has not
established that he is in custody in violatminthe Constitution or laws of the United States.
Therefore, his amended petition for writ of habeas corpus shall be denied.

ACCORDINGLY, IT IS HEREBY ORDERED that:
1. The original petition for writ of habeas corpus (Dkt. # aslared moot
2. The amended petition for writ of habeas corpus (Dkt. # 28riged

3. A separate judgment shall be entered in this matter.

Mm

TERENCE KERN
United States District Judge

DATED this 18th day of March, 2011.
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