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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

DWAYNE WINFREY, )

Petitioner, ;
V. g Case No. 08-CV-0174-CVE-TLW
JAMES RUDEK, Warden, )z

Respondent. )

OPINION AND ORDER

Before the Court are the petition for writ ofdess corpus (Dkt. # 1), the amended petition
(Dkt. # 4), and the supplemental petition (Dkt. # 20), all filed by Petitioner, a state inmate appearing
pro se. After the Court denied a motiondesmiss for failure to exhaust, sB&t. # 14, Respondent
filed a response (Dkt. # 15) to the amended petitRetitioner filed a replyDkt. # 16). Thereafter,
Petitioner filed a “supplemental of [sic] petition for writ of habeas corpus” (Dkt. # 20). In
compliance with the Court’s Order (Dkt. 22), filed February 11, 2011, Respondent filed a
supplemental response (Dkt. # 23) and providediaddl state court record (Dkt. # 23, 24, and 25).
Petitioner did not file a supplemental reply ansldeadline has passed. For the reasons discussed
below, the Court finds the claims raised in the amended petition shall be denied as procedurally
barred. The single claim raised in the “supplemental petition” shall be denied. As a preliminary
matter, the Court finds that because the amended petition replaces and supersedes the original

petition, the original petition (Dkt. # 1) shall be declared moot.
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BACKGROUND

On the morning of December 21, 2005, Tulsa Police officers executed a search warrant at
a residence, located at 7854 S. 66th EasnAge Tulsa, Oklahoma. Present in the home were
Petitioner Dwayne Winfrey, his mother, Paula Wigfrand his stepfather, Thomas Payton. During
the search of the residence, officers recoventet,alia, two (2) baggies filled with white powder,
which later proved to be 45.77 grams of cocaine. The cocaine did not have a tax stamp affixed to
its packaging. Officers also recovered a digitalls. While at the residence, one of the police
officers, Officer Collins, questioPetitioner. Petitioner told Officer Collins that the cocaine found
in the bathroom was his, and that his mother had nothing to do with it.

Based on those events, Petitioner was convioyed jury of Trafficking in Illegal Drugs
(Cocaine) (Count I), and Failure to ObtanDrug Tax Stamp (Count Il), both After Former
Conviction of a Felony, in Tulsaounty District Court, Case No. CF-2005-5770. He was sentenced
to twenty (20) years imprisonment and fined $25,000 on Count I, and fined $3,000 on Count Il.
Petitioner was represented at trial by Assistant Public Defender Paula Keck.

Petitioner perfected a direct appeal in the Oklahoma Court of Criminal Appeals (“OCCA”).
Represented on appeal by attorney Stephen J. Greubel, Petitioner raised one (1) proposition of error,
as follows:

1. The state failed to sustain its burdermpadving that Appellant Winfrey knowingly
and intelligently waived his Fifth Amendment privilege.

SeeDkt. #9, Ex. 1. In an unpublished summapynion, filed June 13, 2007, in Case No. F-2006-
545, the OCCA rejected the claim and affirmedjtidgment and sentence of the trial court. (Dkt.

#9, EX. 5).



On August 15, 2007, Petitioner filed an applicatior post-conviction relief (Dkt. # 9, EX.

2). He alleged three (3) grounds of error, as follows:

1. The affidavit for the search warrant in this case was insufficient.
2. Trial counsel was ineffective dackson v. Denno hearing.
3. Trial judge did not instruct jury th&etitioner was to serve day for day the twenty

year sentence.

SeeDkt. # 9, Ex. 6. By Order filed October 22207, the trial court denied post-conviction relief.

w

eeid. On October 11, 2007, Petitioner filed a Supplemental Application for Post-Conviction

Relief. SeeDkt. # 9, Ex. 3. By Order filed November 29, 2007, the trial court adjudicated the
supplemental application as a second application for post-conviction relief and denied relief. See

Dkt. #9, Ex. 7. The trial coustated that Petitioner had raised two (2) additional grounds for relief,

as follows:
1. Ineffective assistance of counsel for not raising “Dead Bang” winner about
unconstitutional Affidavit for Search Warrant.
2. Ineffective assistance of appellate counsel for failure to raise the issue of

Unconstitutional Search Warrant affidavit.

Seeid. Petitioner did not attempt to perfect aposnviction appeal until June 30, 2008. Bxe.
# 15, Ex. 8. By order filed September 16, 200&ase No. PC-2008-635, the OCCA dismissed the
post-conviction appeal under Rule 5.2(®R)les of the Oklahoma Court of Criminal Appeals, based
on Petitioner’s failure to file a petition in error and brief within thirty (30) days from the date the
final order was filed with the clerk of the trial court. $8d. # 15, Ex. 8.

On March 27, 2008, Petitioner filed his federal petitior writ of habeas corpus (Dkt. # 1).
On April 23, 2008, Petitiondiled an amended petition (Dkt. # 4). Petitioner identifies four (4)

grounds of error in his amended petition as follows:



Ground 1: lllegal earch and seizure; constitutidigainsufficient search warrant
affidavit.

Ground 2: Trial counsel was ineffective at Jackson v. Denno hearing.

Ground 3: Trial judge did not instruct juryathl was to serve day for day twenty year
sentence.
Ground 4: Ineffective assistance of trial amqgbeallate counsel for failure to raise the

issue of affidavit.
(Dkt. # 4). In his “supplemental petition” (Dkt.20), Petitioner argues thia¢ did not knowingly

waive his Mirandarights at the time of his arrest whieawas interviewed by Tulsa Police Officer

Collins. In response to the amended petition,pRedent asserts that the claims raised in the
amended petition are procedurally barred. @de# 15. In his supplemental response, Respondent
asserts that Petitioner is not entitled to habeas corpus relief on the claim raised in the “supplemental
petition.” SeeDkt. # 23.
ANALYSIS
A. Exhaustion/Evidentiary Hearing
As a preliminary matter, the Court mustetenine whether Petitioner meets the exhaustion

requirement of 28 U.S.C. § 2254(b) and (c). Bese v. Lundy455 U.S. 509, 510 (1982). The

Court finds that the exhaustion requirement of 28 U.S.C. 8 2254(b) is satisfied in this case. In

addition, Petitioner is not entitled to an evidentiary hearing. Mielgael Williams v. Taylor529

U.S. 420 (2000).
B. Petitioner is not entitled to habeas corpueelief on claim raised in “supplemental petition”
The Antiterrorism and Effective Death Penalty Act (“AEDPA”) provides that when a state

court has adjudicated a claim, a petitioner may olfeleral habeas relief only if the state decision

'Miranda v. Arizona384 U.S. 436 (1966).
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“was contrary to, or involved an unreasonableliappon of clearly established Federal law, as
determined by the Supreme Court of the UWhiftates” or “was based on an unreasonable
determination of the facts irglt of the evidence presentedhe State court proceeding.” S

U.S.C. 8§ 2254(d); Williams v. Taylp529 U.S. 362, 402 (2000); Neill v. Gibs@v8 F.3d 1044,

1050-51 (10th Cir. 2001). When a state court apgiiesorrect federal law to deny relief, a federal
habeas court may consider only whether the state court applied the federal law in an objectively

reasonable manner. SBell v. Cone 535 U.S. 685, 699 (2002); Hooper v. Muligi4 F.3d 1162,

1169 (10th Cir. 2002). Furthermottbe “determination of a factual issue made by a State court
shall be presumed to be correct. The applishall have the burden of rebutting the presumption
of correctness by clear and convincing evidence.” 28 U.S.C. § 2254(e)(1).

In his “supplemental of [sic] petition for wrof habeas corpus” (Dkt. # 20), Petitioner
challenges the voluntariness of his confession. On direct appeal, Petitioner claimed that the state
failed to prove that he knowingly and intelligently waived his rights under Mirbedflare he
confessed to Tulsa Police Officer Collins tha tdocaine found in the ttaoom of the house was
his. SeeDkt. # 23, Ex. 3. Petitioner's argument was lolase the fact that he did not sign a waiver
of rights form, his confession wast video- or audio-taped, andne of the other police officers
present in the home were called to testify to conthat Petitioner had been advised of his rights
under Mirandand that he voluntarily waived those rights prior to interrogation by Officer Collins.
Id. The OCCA adjudicated the claim as follows:

[W]e find the evidence presented during fuppression hearing sufficient to support

the trial court’s finding ta Appellant was read hidiranda rights, understood them,

and knowingly and voluntarily waived therSee Battiest v. Sate, 1988 OK CR 95,

1 6, 755 P.2d 688, 690 (the suppression ofexad is a judicial question and this

Court will not reverse the trial court upon a siken of fact where there is a conflict
of evidence, and there is competent evidence reasonably tending to support the



judge’s finding). See also Smith v. Sate, 2007 OK CR 16, 144,  P.3d ___ (the
State must prove the validity of Miranda waiver by a preponderance of the
evidence and where sufficient evidence supports the trial court’s in camera ruling
that a defendant’s statements are voluntary, we will not disturb that ruirhiggrt

v. State, 1997 OK CR 71, § 36, 951 P.2d 98, 110 (waiveviohinda rights may be
manifested by other than an express stat#ro that effect and a valid waiver can

be found from the surrounding circumstances).

(Dkt. # 23, Ex. 3).
Under the Due Process Clause a confession is involuntary “if the government’s conduct
causes the defendant’s will to be overborne and his capacity for self-determination critically

impaired.” United States v. McCullafi6 F.3d 1087, 1101 (10th Cir. 1996) (internal quotation

marks omitted). Under Mirandavaiver of the right to counsehd the right to remain silent must

be knowing, voluntary and intelligent — “voluntarytire sense that it was the product of a free and
deliberate choice rather than intimidation, coamcor deception” and “made with a full awareness
both of the nature of the right being abandomatithe consequences of the decision to abandon it.”

United States v. Browr287 F.3d 965, 973 (10th Cir. 2002). Btekts require a reviewing court to

consider the totality of the circumstances, inahgdhe individual characteristics of the defendant.
SeeMcCullah 76 F.3d at 1101; Browr?87 F.3d at 973.

Nothing in the record indicates that Petitioner’s confession was either coerced in violation
of the Due Process Clause,tbat his waiver of Mirandaghts was not knowing, voluntary, and
intelligent. Prior to admission of Officer Colihtestimony regarding Petitioner’s confession, the

trial court conducted a Jackson v. Dehhearing outside the presence of the jury. Site # 25,

Tr. Trans. at 138-169. Officer Collins testified thatinterviewed Petitioner at the house where the

2Jackson v. Denn@78 U.S. 368, 376 (1964) (“A defendant objecting to the admission of
a confession is entitled to a fair hearingwhich both the underlying factual issues and the
voluntariness of his confession are actually and reliably determined.”).
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search warrant was executed, and that Petitiodenatiappear to be under the influence of drugs
or alcohol, he appeared to understand,ramthreats or promises were made. alidl41, 143-44.
Officer Collins also testified that he advised Petitioner of his Miraighds, id.at 141, and that
Petitioner did not request an attorney and befoteelgan talking to Officer Collins voluntarily._Id.
at 143. In contrast, Petitioner testified that €dfi Collins did not advise him of his rights under

Miranda prior to interviewing him._Seml. at 153. At the conclusion of the Jackson v. Denno

hearing, the trial judge overruled Petitioner’'s motion to suppress his statemeatt166.

Upon consideration of the record, incladithe transcript of the Jackson v. Deearing,

the trial court’s ruling at the end of the heayiand the trial testimony of Officer Collins, d2kt.

# 25, Tr. Trans. at 188-92, the Court finds tRatitioner understood and voluntarily waived his
rights to counsel and to remain silent. There is no evidence of police coercion, trickery, or
psychological pressure. The Court finds Petitionas failed to demonstrate that the OCCA'’s
adjudication of this claim was contrary to, @n unreasonable application of, federal law as
determined by the Supreme Court. 28 U.S.C. § 225B(ohermore, the state courts examined the
circumstances surrounding Petitioner’s confession axe ménding of fact that the confession was
made voluntarily and knowingly. Under 28 U.S.@2%4(e)(1), “a determination of a factual issue
made by a State court shall be presumed to be correct,” and the habeas petitioner has “the burden
of rebutting the presumption of correctness by clear and convincing evidence.” 28 U.S.C. §
2254(e)(1). Petitioner has presented no evidenabtd the presumption of correctness applicable

to the state courts’ finding that his stateme@fiicer Collins was made voluntarily and knowingly.

He is not entitled to habeas corpus relief on this claim.



C. Claims raised in amended petition are procedurally barred
The doctrine of procedural default prohibstdederal court from considering a specific
habeas claim where the state’s highest coedlimked to reach the merits of that claim on

independent and adequate state procedural grounds. Coleman v. Thds®dsonS. 722, 729

(1991). “A state court finding of procedural defasiindependent if it is separate and distinct from

federal law.”_Maes v. Thoma46 F.3d 979, 985 (10th Cir. 1995).fiAding of procedural default

is an “adequate” state ground if it has been agm@ieenhandedly “in the vast majority of cases.”

Id. (quoting_Andrews v. Delan®43 F.2d 1162, 1190 (10th Cir. 1991)).

In this case, all of the claims raised by Petitioner in his amended petition for writ of habeas
corpus claim were first raised in hig@ications for post-conviction relief. Séxt. # 15, Ex. 6.
After the state district court denied relief, 9de the Oklahoma Court of Criminal Appeals
(“OCCA") imposed a procedural bar on Petitionetams and dismisseddlpost-conviction appeal
because Petitioner failed to file the post-coneitt@ppeal within the time constraints imposed by
Rule 5.2(C)Rulesof the Court of Criminal Appeals. SeeDkt. # 15, Ex. 8. Te OCCA specifically
cited to Rule 5.2(C) (providing &h the petition in ermoand supporting brief must be filed within
thirty (30) days of the filing of the trial court’s'al order), as authority for the procedural bar. See
id.

The OCCA'’s dismissal of the post-convictiappeal was based on both an independent and
an adequate state procedural ground. The imposit@procedural bar was an “independent” state
ground because “it was the exclusive béai the state court’s holding.” Mae F.3d at 985. The
OCCA's reliance on Rule 5.2(C) for impositionapprocedural bar was also an “adequate” ground.

SeeJohnson v. Champip@88 F.3d 1215, 1227 n.3 (10th Cir. 2008)ding that failure to comply




with Rule 5.2(C) is an “adequate” ground); Duvall v. Reyndl@9 F.3d 768, 797 (10th Cir. 1998)

(same). Therefore, federal les corpus review of Petitioner’'s claims is precluded absent a
showing by Petitioner of “cause and prejudice” forda&ault or that a fundamental miscarriage of

justice will result if Petitioner’s claims are not considered. Coleman v. Thomp8briJ.S. 722,

750 (1991); Demarest v. Prick30 F.3d 922, 941042 (10th Cir. 1997).

The cause standard requires a petitioner to “shatwsome objective factor external to the

defense impeded . . . efforts to comply wiith state procedural rules.” Murray v. Carref7 U.S.

478, 488 (1986). Examples of suchezral factors include the discovery of new evidence, a change
in the law, and interference by state officials. A for prejudice, a petitioner must show “actual

prejudice’ resulting from the errors of whibe complains.”_United States v. Frad$6 U.S. 152,

168 (1982). A “fundamental miscarriage of justicestead requires a petitioner to demonstrate that

he is “actually innocent” of the crime of which he was convicted. McCleskey v, Z2htJ.S.

467, 494 (1991).

In his reply to Respondent’s response, Petitioner complains of the handling of his direct
appeal and apologizes for his failure to follow the rules. [Bee# 16. He further states that he
thought his case “would automaticalbe transferred to OCCA.”__Sed. The Court finds
Petitioner’s “lack of knowledge’rad misunderstanding of state ajt@ie procedure do not constitute
adequate cause for his failure to comply with Oklahoma'’s appellate filing ruleGikeg v.

Kansas58 Fed.Appx. 819, *2 (10th Cir. Feb. 4, 2008)published) (citing Rodriguez v. Maynard

948 F.2d 684, 688 (10th Cir. 1991)). Petitioner has not provided any evidence suggesting
interference by state officials in the delivery of his post-conviction paperwork or that some objective

factor, other than his own actions, impeded his effilarcomply with the state procedural rules. As



a result, the Court finds Petitioner has failedlémonstrate “cause” sufficient to overcome the
procedural bar applicable to his claims.
Petitioner’s only other means of gaining federdldes review is a claim of actual innocence

under the fundamental miscarriaggudtice exception. Herrera v. Collirs06 U.S. 390, 403-404

(1993);_Sawyer v. Whitley505 U.S. 333, 339-341 (1992). To m#es test, a criminal defendant

must make a colorable showingfattual innocence. Beavers v. Saf2d6 F.3d 918, 923 (10th

Cir. 2000) (citing Herrergb06 U.S. at 404). Petitioner does not assert that he is actually innocent
of the crimes for which he waconvicted. Therefore, he does not fall within the fundamental
miscarriage of justice exception. The Court conctutiat Petitioner’s claims raised in the amended
petition are procedurally barred and habeas corpus relief must be denied.
CONCLUSION
After carefully reviewing the record in thiase, the Court concludes that the Petitioner has
not established that he is in custody in violatbthe Constitution or laws or treaties of the United

States. His amended petition fortvaf habeas corpus and “supplemental petition” shall be denied.

ACCORDINGLY, IT IS HEREBY ORDERED that:
1. The original petition for a writ of habeas corpus (Dkt. # tleidared moot
2. The amended petition for writ of habeas corpus (Dkt. #dgnsed
3. The claim raised in the “supplemental petition” (Dkt. # 2@esied

4. A separate judgment shall be entered in this case.

DATED this 23rd day of March, 2011.

(Lane Y Can(
CLAIRE V. EAGAN, CHIEF JUDGE
UNITED STATES DISTRICT COURT
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