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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STEPHEN RILEY,
Plaintiff,
V. Case No. 08-CV-195-JHP-FHM

TULSA COUNTY JUVENILE BUREAU,
EX REL TULSA COUNTY BOARD OF
COUNTY COMMISSIONERS,

Defendant.

ORDER AND OPINION

Before the Court isthe Motion for Summary Judgmendf Defendant Tulsa County
Juvenile Bureau Defendant seeks a ruling that, as a matter of law, PlaBtéjlhen Rile
claims are baied because he failed to timely exhaust his administrative remedéektioAally,
Defendant seeks a ruling th&faintiff is unable to establish that he was discriminated or
retaliated againstinder Title VII of the Civil Rights Act, 42 U.S.C. 88 200@,seq.(“Title
VII") and the Age Discrimination in Employment Ac29 U.S.C. 88 621et seq.(*fADEA”) .
Upon review of the undisputed facts, ffleadings Defendant’s Motion for Summary Judgment,
and the applicable law, forthe reasons stated herein, Defendant’'s Motion is granted in its
entirety.

Background

Plaintiff StephenRiley is an AfricanAmerican. Plaintiff was initially employed by

DefendantTulsa County Juvenile Bureau as a Residential Counselor at Lakeside, then as a

Probation Counselor(Def.'s Facts -2.%) As Probation Counselor, Plaintiff received many

! Plaintiff did not dispute any of Defendant’s Statement of Facts. ThderwCvR 56.1(c), the Facts set forth by
Defendant irits Motion for Summary Judgment are deemed admitted.
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performance reprimands from all of his supervisors. These performance reprimanddlygene
related to an April 2003 incident with Assistant Public Defender Marsha R@gensvasnot an
employee of Defendant), attendance issues and violation of leave policidajlamdto submit
complete service reports on the juveniles to the courts in advance of court hiedired’'s
Facts 1 5 subparts (§).) After repeated warnings, Plaintiff's performance still failed to
improveand he still had attendance and case management problPefss Facts § 6.)Thus,
on January 3, 2007, Plaintiff was given the option to resign, and he d{feb's Facts { 7.)
In January 2007, Plaintiff went to the Oklahoma Human Rights Commi§€itiRC”)
and picked upan intake érm. (Def.’s Facts { 9.)However, Plaintiff did not complete and
submit the intake form (or anything eld¢e)the OHRC or the Equal Employment Opportunity
Commission*EEOC”) until eitherNovember 6 or 72007 —more than 300 days aftdéanuary
3, 2007 the day his employment ende®®n November 6 or 7, 200Plaintiff submitted the
intake questionnaire, along with forgyght (48) additional pages that he typed regarding his
claims to the EEOC.(Def.’s Facts 1 1Q1.) Plaintiff filed a Charge of Discrimination with the
EEOC on December 31, 200(Def.’s Facts § 12.)The EEOC issued a Notice of Rights letter
on January 8, 2007, stating that “Your charge was not timely filed with the EBC&Eher
words, you waited too long after the date(s) of tihegad discrimination to file your charge.”
(Def.’s Facts 15.) Plaintiff fled an Amended Charge of Discrimination with the EEOC on
January 24, 2008(Def.’s Facts  16.)The EEOC issued a second Notice of Rights letter on
January 28, 2007, again @iimg that Plaintiff's charge was not timely file@Def.’s Facts { 17.)
Plaintiff initially filed this case against Defendant, along vaiéntainindividually-named
defendants. All defendants filed motions to dismiss, alleging that Plaintiff's claihmlsl be

dismissed because he failed to timely exhaust his administrative remedies. The individual



defendants also sought dismissal onlihsis that there iso individual liability under Title VI

or the ADEA. In responselaintiff filed an Amended Quplaint dismissng the individual
defendants and procaad against Defendant Tulsa County Juvenile Bured&laintiff also
responded to Defendant’s argument that he did not exhaust his administrativeesdmyedi
statingthat he would provide another copf the “critical document.” Because Defendant
support of its Motion to Dismissisedcertainevidentiary materialgvhich Plaintiff filed with his
complaint, the Court converteatle Motion to Dismissnto a Motion for Summary Judgment.
(SeeCrder daed August 11, 20QDocket No. 33; Fed. R. Civ. P. 12(b)The Court permitted

the parties to submit additional briefing and evidentiary materials, but neither party submitted
additional documentation.

The Court held a hearing on Defendant’'s converted Motion for Summary Judgment on
October 1, 2009. At that time, Plaintiff stated thathhdfiled a document with the OHRC on
January 17, 2007, but did not have the document with him. Accordingly, the Court directed
Plaintiff to submitdocumentation showgnthathe hadtimely filed his administrative charge.
Plaintiff submitted additional documentation, but the additional documentation did notséstabli
that Plaintiff filedany documents with the EEOC or OHRC within 300 days of January 3, 2007.
Defendanfiled its response to the additional documents submitted by Plaintiff.

Subsequent to #t briefing, Plaintiff testified in his depositiotaken by the Defendant
that he did not submit anything to the OHRC or the EEOC until November 6 or 7, @0€7s
Facts 19 141, Ex. A Plaintiffs Deposition at pp. 18R, 19798, 20203.) In response
Defendant filed a secoridotion for Summary Judgmerdrguing that it is entitled to judgment
as a matter of lawral thatPlaintiff's claims are barredecauséhe failed to timely exhaust his

administrative remedies. Further, Defendargued thateven had Plaintiff timely filed an



administrative charge, it would still be entitled to judgment as a matter of law on Plaintiff's
claims. Plaintiff did not respond to this Motion for Summary Judgment. It is this second Motion
for Summary Judgment that is presently at issue.

Plaintiff allegesin this actionthat he was discriminated against on eight separate
occasions on the basis of his race and age. Specificalyntiffls eight discrimination
allegationsare as follows: (1) May 14, 2004~ unfair and racially biased performance
evaluation when he only received a 3% raise; (2) July 13, 200@&fair reprimand for missing
service reports; (3) October 17, 2086 denal of the ability to use his compensgttime; (4)
November 17, 2006— “very harsh verbal reprimahdor having a baby shower for a Native
American female clienat the office (5) December 15, 2006- denial of the ability to use
vacation time without adgional approval; (6) January 3, 2004 termination of his
employmat; (7) January 3, 2004 on going verbal harassment by Assistant Public Defender
Marsha Rogers; and (8) January 26, 260Talse statement allegedly made by a representative
of Defendantto the OklahomaEmployment Security Commissio(fOESC”). (Plaintiff's
Amended Complaint § 4(d)).) Plaintiff also alleges that Defendant retaliated against him on
January 29, 2007 when Defendant’s Assistant Director Shon Harold refused to sign off on an
original mileagereimbursementorm that he submittednd had him resubmit it on the proper
form. (Plaintiff's Amended Complaint § 4(m).)

Plaintiff failed to respond to Defendant’s Motion for Summary Judgment and has not
profferedany evidence thanyof theseabove referencedctions supporithera discrimination
or retaliation claim. Essentially, Plaintifattempts to support higlaims that he was
discriminated against based on his uncorroborated ass#rébmther employees were able to

carryguns, break and enter houses, engage in extramarital affairs, amdnhee@ESC without



their employment being terminatednd from those assertiondie claims he believehis
employment must have ended because of his race or his age (44 years ekiva)th Plaintiff
providedno evidentiarysupport for these allegations, nor does he provide evidence that would
create a question of factnstead Plaintiff relies almost exclusively on his owabjective beliefs
based onnadmissiblehearsay.

Discussion

Summary judgment is appropriate only where “the pleadings, depositions, amgwers
interrogatories, and admissions on file, together with the affidavits, if any, show tleatstimer
genuine issue as to any material fact and that the moving pertitied to judgment as a matter
of law.” Fed. R. Civ. P. 56(c). To survive summary judgment, a plaintiff may not rely on mere
allegations or denials in his pleadings; he must affirmatively prove spé&uts, supported by
admissible evidence, sufficient to raise a genuine issue of materialdacAn issue is genuine
if the evidence is such that “a reasonable jury could return a verdict for the nagnpawty.”
Anderson v. Liberty Lobby, In&47 U.S. 242, 248 (1986). A fact is material ifntight affect
the outcome of the suit under the governing lald.”

In ruling on a motion for summary judgment, the Court examines the factuad facal
draw[s] reasonable inferences therefrom in the light most favorable to thmoang party.”
Simms v. Oklahomal65 F.3d 1321, 1326 (10th Cir 1999¢e also Liberty Lobhy77 U.S. at
255. The Court also interprets the rule in such a way as “to isolate and dispostiaifyfac
unsupportable claims or defense€&lotex Corp. v. Catretd77 U.S. 317, 323-24 (1986).

“Although ‘[a] pro se litigant’'s pleadings are to be construed liberally ardltbeh less
stringent standard than formal pleadings drafted by lawyegsitett v. Selby Connor Maddux

& Janer, 425 F.3d 836, 840 (10th Cir. 2005) (qgagtHall v. Bellmon 935 F.2d 1106, 1110



(10th Cir. 1991)), pro se parties must follow the same rules of procedure that govern other
litigants. 1d. (citing Nielsen v. Pricel7 F.3d 1276, 1277 (10th Cir. 1994)).

Before bringing actions in federal coufitle VIl and ADEA plaintiffs must first timely
file an administrative charge with the EEOC, or corresponding state agemtyhis case, the
OHRC. 42 U.S.C. §8 200&#e); 29 U.S.C. § 633(pb)see also Shikles v. Sprint/United
Management Cp426 F.3d 1304, 1317 (10th Cir. 2005). The administrative scheme requires
that a charge must be filed with the EEOC witBDO days of the complainedf conduct(in
states, such as Oklahoma, where there is a stateiserimination law) otherwise, the
plaintiff's claim is time barred. 42 U.S.C. § 2000e-5(e)(1); 29 C.F.R. § 1601.13. A plaintiff may
not bring suit under Title VII or the ADEA based upon claims that were not part of a timely filed
EEOC charge for which the plaintiff has received a right to sue.lef2rJ.S.C. 8 20008(b),
(f(2); 29 U.S.C. § 626(d).

Plaintiff's employment wittDefendanended on January 3, 2007Three hundred (300)
days from January 3, 2007 is October 30, 20Bl&intiff concedes that haéid not file anything
with the EEOC orOHRC until November 6 or 7, 200# more than 300 days after his
employment had ended. Thus, pursuant to 42 U.S.C. § Ab)hgf) (1) and29 U. S. C. §

626(d),Plaintiff's claims are time barred.

2 Plaintiff also alleges that he was discriminated against on Januar30@8, when Richard Harris made what
Plaintiff claims he thought to be a false statement to the OESC, and that hetaliasedagainst on January 29,
2007 when Shon Harold refused to sign off on an original mileage resethent form that Plaintiff submitted and
had him resubmit it on the proper form. However, not only do these ingidentrise to the level of an adverse
employment action required for discrimination or retaliation under Title VII orADEA, but they are not protected
by Title VII or the ADEA as Plaintiff was no longer an “employee.”itleT VIl and the ADEA both protect
employees from discrimination and retalimn by their employers. Thus, there must be an employer/employee
relationship in order for there to be actionable discrimination or retelia“[T]he termination of employment puts
at rest the employment discrimination because the discharged indiiddna longer an employee.'Greene v.
Carter Carburetor Cq.532 F.2d 125, 126 (8th Cir. 19768ge also Velez v. QVC, In227 F. Supp. 2d 384, 397
(E.D. Pa. 2002). Plaintiff's employment with Defendant ended onadari 2007. Therefore, Plaifitivas
required, as a condition precedent to filing a judicial complaint, to file yehsith the EEOC or OHRC within
300 days of January 3, 2007, since his last date of employment is the lastwlaiglome could have suffered an
adverse employment @éan.



Moreover, even assumirgrguendothat Plaintiff timely filed the intake questionnaire
with the EEOC, this intake questionnaire does not constitute a “charge.” In ordertttutsas
“charge,” it must include “the information required by the regulatioaes,an allegation and the
name of the charged pastyand it must also “be reasonably construed as a request for the agency
to take remedial action to protect the employee’s rights or otherwise settle a dispute bleéwvee
employer and the employee.Federal Express Corp. v. Holowecki28 S. Ct. 1147, BI
(2008). Plaintiff's intake questionnaire and 48 additional pages that he submittecEeQIG
do not contain a “request for the agency to take remedial action.” Plaintiff dideret'charge”
with the EEOC until he filed his Charge of Discrimioation December 31, 200+ well after
October 30, 2007.

Alternatively, Defendant argues that even had Plaintiff's intake questientenstituted
a “charge”and been filed by October 30, 200¥% did not claim that he was discriminated
against because bis age in the intake questionnaire. “When an employee seeks judicial relief
for incidents not listed in his original charge to the EEOC, the judicial complaint nevertheless
may encompass any discrimination like or reasonably related to the allegdtithres EEOC
charge, including new acts occurring during the pendency of the charge before tGe’ EEO
Martinez v. Potter347 F.3d 1208, 1210 (10th Cir. 2003) (citingels v.Thiokol Corp, 42 F.3d
616, 625 (10th Cir. 1994)kee also Seymore v. ShawveS&ns, InG.111 F.3d 794 (10th Cir.
1997) Plaintiffs age discrimination claims are not “like or reasonably related” to his race
discrimination claims, and, therefore, even had Plaintiff's intake questrennanstituted a
“charge” and been filed by @aber 30, 2007, Plaintiff's age discrimination claims would still be

time barred.



Defendant also argues that even had Plaintiff's intake questionnaire cedstgut
“charge” and been filed by October 30, 200iftually all of Plaintiff’'s claims would still be

time barred as they occudearly in his employment- as far back as May 14, 2004. Plaintiff's

discrimination claims in this casé true, are independent, discrete acts of discrimination. As

such,any claims that occurred more than 300 daysrkbethe filing of a “chargeare notsaved

by the continuing violations doctrinéNational Railroad Passenger Corp. v. Morgd?2 S. Ct.

2061 (2002);Holmes v. Utah483 F.3d 1057 (10th Cir. 200Byrown v. Unified School Dist.
501, 465 F.3d 1184, 1186-87 (10th Cir. 2006).

In addition, even assumiragguendothat Plaintiff timely filed an administrative charge,
Plaintiff is unable tareate even a question of fact, regarding whdtbevassubjected to race or
age discrimination or retaliatiom employment To survive summary judgment anrace
discrimination or retaliation claim under Title Vlla gdaintiff must satisfy theMcDonnell
Douglasburden shifting analysisMcDonnell Douglas Corp. v. Greed11 U.S. 792, 8023
(1973);see also Hysten v.uBington N. & Santa Fe Ry296 F.3d 1177 (10th Cir. 2002). First,
a gdaintiff must establish grima faciecase of employment discriminationd. at 802. To

establish g@rima faciecaseof race discriminationpa daintiff must show that (1) he belongs a

protected class; (2) he suffered an adverse employment action; and (3) the adverse employment

action occurred under circumstances which give rise to an inference of discrimirtdyisien
296 F.3d at 1181To establish @rima faciecase of retadition,a plaintiff must show that (1) he

engaged in protected opposition to discrimination; (2) a reasonable employkehave found

the challenged action materially adversethat is, that the action might dissuade a reasonable

worker from making or supporting a charge of discrimination; and (3) a causal connectitsn exis

between the protected activity and the materially adverse acogo v. Blue Cross & Blue



Shield of Kansas, Inc452 F.3d 1193, 1202 (10th Cir. 2006) (citiagrlington N. & Santa E
Ry. Co. v. Whitel26 S. Ct. 2405, 2414-15 (2006)).

If a plaintiff establishes prima faciecase, a presumption of discriminationretaliation
arises, and defendant musthen articulate a legitimatenondiscriminatory reason for the
employment decien. McDonnell Douglas 411 U.S. at 803English v. Colorado Dep't of
Corrections 248 F.3d 1002, 1009 (10th Cir. 2001). At this stage, defendant need not rebut
evidence established under the first step; it must only rebut the inference that it actéd out
discriminatoryor retaliatoryanimus. E.E.O.C. v. Flasher Cp986 F.2d 1312, 1318 (10th Cir.
1992). Finally, the burden shifts back to plaintiff to show that defendant’s stated
nondiscriminatory reason is mere pretext for unlawful discriminatiRnera v. City & County
of Denver 365 F.3d 912, 920 (10th Cir. 2004). The ultimate burden of proving discrimination
and retaliation under Title VIl remains at all time on plaintifexas Dep’t of Community Affairs
v. Burdine 450 U.S. 248, 253 (1981).

In order to satisfy the requirement of an adverse employment attioessary for
Plaintiff to establisha prima faciecase the conduct must “constitute[] a significant change in
employment status, such as hiring, firing, failing to promote, reassignmgmsignificantly
different responsibilities, or a decision causing a significant change ifiteéneBurlington
Indus., Inc. v. Ellerth118 S. Ct. 2257, 2268 (1998ge alscEEOC v. PVNEF487 F.3d 790, 803
(10th Cir. 2007)Sanchez v. Denver Publ8ch, 164 F.3d 527, 532 (10th Cir. 1998). Even had
Plaintiff's claims not been time barred, only Plaintiff's claim related to the ending of his
employment on January 3, 2007 is sufficient to establish the adverse employment action

requirement for @rimafaciecase of race discrimination.



However, Plaintiff still fails tocreate a question of fact, or establisprema faciecase
that the ending of his employment on January 3, 208¥ discriminatoryas he cannot establish
that it occurred under circutamces that give rise to an inference of discrimination. Plaintiff
contendghat he was discriminated against because other white employeesliegedlyable to
carry guns, break and enter houses, engage in extramarital affairs, and lie to the i©BSC w
their employment being terminated, but Plaintiff doesprovide any evidentiary support that
these incidents occurrex, if they did, that Defendant’s management knew about them. Further,
Defendant does not contend that Plaintiff's employment weasihated because he carried a
gun, broke and entered a house, engaged in an extramarital affair, or lied to the OES€. Rathe
Defendant contends that Plaintif's employment was terminated because he had attendance
issues and continually failed to submit service reports to the courts in advamnearios. In
other wordsPlaintiff’s allegations are insufficient weate a question d&ct regarding whether
he can establish prima facie case of race discrimination under Title VIIDefendant is
therebre, entitled to summary judgment on Plaintiff's Title VIl race discrimination clafbee
Carney v. Denver534 F.3d 1269, 1273 (10th Cir. 2008) (quotldg v. City of Albuquerque
417 F.3d 1144, 1149 (10th Cir. 2005)edquiring evidence of disparate elatment among
similarly situated employees for plaintiff to establighriena faciediscrimination claim).
Further,Plaintiff fails to create a question of fact as to whether he was retaliated against
on January 29, 2007 when Shon Harold asked him tmis@bmileageaeimbursementlaim on
the proper form. First, Plaintiff was no longer an employee of Defendant on J2&u&§07,
so he was no longer protected by Title VII. Secdmelause a request to submit a mileage
reimbursementorm is not a “materially adverse” action, it is insufficient to establish the second

element of a prima facie case of retaliati@eeBurlington, 126 S. Ct. at 2410-15 (holding that a

10



plaintiff must provethat the alleged retaliatory action would dissuade a reasonableyemp
from engaging in protected activity &stablish the second element gbrama facieretaliation
claim). Finally, sincePlaintiff never engageth any protected opposition to discriminatidre
cannotestablish tk first element of a prima facie @f retaliationin connection with the
mileage form reimbursemergquest.See dl.

To survive summary judgment on an age discrimination claim under the ADEA, a
plaintiff must establish that age was the “but’ cause of the defendant employer’'s adverse
action. Gross v. FBL Financial Services, In@29 S. Ct. 2343 (2009). The burden of persuasion
does not shift to the defendant to show that it whialde taken the action regardless of age, even
when a plaintiff has produced some evidence that age meamotivating factor in that decision.

Id.

Plaintiff's age discrimination claims are based on the same unsupported allegations as his
race discrimination claims— that other younger employees were not fired even though they
were allegedly carrying a gubreaking and entering, engaging in extramarital affairs, and lying
to the OESC. At the time his employment ended, Plaintiff was 44 years oldheahds not
provided any evidence that his employment would not have endediotbutis age. Plaintiff's
allegations arghereforeinsufficient to establish that he was discriminated against because of his
age in violation of the ADEAandDefendant is entitled to summary judgment on Plaintiff's age
discrimination claim.

Conclusion

For the reasons stated above, Defendant Tulsa County Juvenile Bureau’s Motion for
Summary Judgment against Plaintiff Stephen Riley is hereby GRANTED.
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