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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHEN DISTRICT OF OKLAHOMA

SAINT FRANCISHOME MEDICAL
EQUIPMENT, L.L.C., an Oklahoma
limited liability company,

Plaintiff,

SUNRISE MEDICAL HHG, Inc., a
California corporation, and DEVILBISS

)
)
)
)
)
v. ) Case No. 08-CV-224-TCK-PJC
)
;
HEALTH CARE, INC., )

)

)

Defendants.

OPINION AND ORDER

Before the Court is Defendants’ Motion to Dismiss Plaintiffs Complaint, or, in the
Alternative, Transfer Venue (Doc. 21), wherBefendants Sunrise Medical HHG, Inc. (“Sunrise”)
and DeVilbiss Health Care, Inc. (“DeVilbiss”) (collectively “Defendants”) move the Court to
dismiss the action or, alternatively, transfer thigoacto the United States District Court for the
Southern District of California.

l. Factual Allegationsin Complaint

Plaintiff Saint Francis Home Medical Equipmdnt,.C. (“Saint Francis”) is in the business
of selecting, delivering, setting up, and maintagnmedical equipment in customers’ homes.
Sunrise is a manufacturer of home care produnttuding DeVilbiss-brand oxygen concentrator
equipment. Between June 2005 and October ZB4i6t Francis began purchasing DeVilbiss 515A

oxygen concentrator equipment (“Concentrators”) from Sunrise for use in its customers’ homes.
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According to the Complaint, 8d Francis purchased the Concentrators “by purchase orders.”
(Compl. 1 10.)

Saint Francis alleges that, as a resultnoimerous failures, defects and nonconformities
inherent in the [Concentrators] . . ., Defendaimability to cure the failures and defects . . ., and
in consideration of its customers’ health andtgafgaint Francis completely lost confidence in the
ability of the [Concentrators] to function properlyJd.( 20.) On or about August 17, 2007, Saint
Francis advised Sunrise in writing that “it wasely revoking its acceptance of all [Concentrators]
it had purchased” and “caused the removal arg\jConcentrator] that it had placed in its
customers’ homes and returned a majority of them to DefendaldsT 21.) Saint Francis asserts
four claims: (1) declaratory relief that (a) it has not accepted the Concentrators under relevant
provisions of Article 2 of th Oklahoma Uniform Commercial Code, Okla. Stat. tit. 12A, § 2-201,
et seq(*OUCC"), (b) that it rightfully revoked its acceptance under the OUCC, and (c) that it is
entitled to return of the purchase price and dama(@®syreach of contraét{3) breach of written
warranty? and (4) breach of the implied warranty of merchantability.

Defendants moved to dismiss or transferabion based on a forum selection clause in a
document entitled “Terms and Conditions Sale,” Whecpart of the record and which Defendants

allege was attached to every invoice received layt F@ancis in connection with its Concentrator

! The parties agree that Concentrators are “goods” governed by Atrticle 2 of the Uniform
Commercial Code (“UCC”) and its state-law equivalents, such as the OUCC.

2 The Complaint does not specify what contract was breached.

® The Complaint does not specify what document contains the written warranty allegedly
breached.



purchases. Saint Francis argues that, under Okkaltaymthe forum selection clause never became
a term of the relevant purchase agreements.
. Rule 12(b)(3) Standard

In the Tenth Circuit, motions to dismiss baga a forum selection clause are analyzed as
motions to dismiss for improper venue pursuaritéderal Rule of Civil Procedure 12(b)(Bee
K & V Scientific Co., Inc. v. Bayerische Motoren Werke Aktiengesells8hafE.3d 494, 497 (10th
Cir. 2002);Riley v. Kingley Underwriting Agencies, Lt®69 F.2d 953, 956 (10th Cir. 1992);
Meyers v. KeycorpNo. CIV-07-1166, 2008 WL 2557991, at * 3 (W.D. Okla. June 23, 2G@®);
generally5B Charles Alan Wright & Arthur R. MilleFederal Practice and Procedu&1352 (3d
ed. 2004) [hereinaftdfederal Practicé (explaining circuit split as to whether motions to dismiss
based on a forum selection clause are governed bylR(B&3) or (6)). With respect to the burden
of proof applicable to a Rull2(b)(3) motion, the Tenth Circuit appears to follow the majority rule
that a plaintiff bears the burden of proving propenue, just as a plaintiff bears the burden of
proving personal jurisdictionSee Pierce v. Shorty Small’s of Bransb87 F.3d 1190, 1192 (10th
Cir. 1998) (affirming district court’s dismisstdr improper venue where defendant controverted
facts in plaintiff's complaint regarding venue, golaintiff failed to comdorward with any contrary
evidence)see als®B Federal Practice8 1352 (explaining that, althougfere is circuit split as to
which party bears the burden obpf, the better view is that the plaintiff bears the burden because
“it is the plaintiff's obligationto institute his action in a permissible forum, both in terms of
jurisdiction and venue”) (citin@ierce 137 F.3d 1190)).

In order to meet his burden at the motion to dismiss stage, a plaintiff must “present only a

prima facie showing of venueHome Ins. Co. v. Thomas Indus. |r896 F.2d 1352, 1355 (11th



Cir. 1990) (cited with approval iRierce 137 F.3d at 1192)N.K.C. Equip. Co. v. M.A.l.L. Code,

Inc., 843 F. Supp. 679, 682 (D. Kan. 199#).assessing whether a piaif has met his burden, the

facts alleged in a plaintiff's complaint arekém as true, but only to the extent they are
uncontroverted by defendant’s eviden&gerce,137 F.3d at 1192Vleyers 2008 WL 2557991, at

* 3 (“When a defendant moves for dismissal and presents facts to establish improper venue, the
plaintiff must present evidence that controvéts facts shown by the defendant, or dismissal is
proper.”). If the parties do present conflicting evickerithe court is inclined to give greater weight

to the plaintiff’'s version of jurisdictional facts atalconstrue such facts in the light most favorable

to the plaintiff.” Home Ins. Cq.896 F.2d at 135941.K.C. Equip.Co., 843 F. Supp. at 683
(explaining that “all factual disputes shouldrbsolved in favor of plaintiff”); 5SB-ederal Practice

8 1352 (samejf. Williams v. Bowman Livestock Equip. 327 F.2d 1128, 1130 (10th Cir. 1991)
(stating same rules in context of personal juctsoh analysis). The Court’s consideration of
evidence outside the pleadings does not convert the Rule 12(b)(3) motion to one for summary
judgment. See Continental Cas. Co. v. American Nat'l Ins, @d7 F.3d 727, 733 (7th Cir. 2005)
(“Under Rule 12(b)(3), the district court was nbtigated to limit its consideration to the pleadings

nor to convert the motion to one for summary judgmentdpliff v. Atlas Air, Ing.60 F. Supp. 2d

1175, 1176 (D. Kan. 1999) (“The court has found notiminipe Federal Rules of Civil Procedure

that makes Rule 56 applicable to motionsdfilender Rule 12(b)(2) and (3) when matters outside

of the pleadings are presented.”); B8deral Practice8 1352 (same).



[Il.  Motion to Dismissor Transfer

The issue presented on this motion to dismiss or transfer for improper venue is whether the
parties’ purchase contracts for Concentratemgered between June 2005 and October 2006, include
a forum selection clauge.

A. Evidentiary Record Presented on Motion to Dismiss

In their motion, Defendants presented the affidavit of Joseph E. Olsavsky (“Olsavsky”)
(“Olsavsky Affidavit”), DeVilbiss Vice Presideérof Global Quality & Regulatory Affairs, who
declared in relevant part that (1) the relevantchase orders” referenced in the Complaint were
Sunrise purchase orders; (2) “[a] true and coreply of the purchase ondesed to purchase the
[Concentrators] is attached hereto as Exhibifand (3) “[tjhere were no other purchase orders
used.” (Defs.” Mot. to Dismiss, Ex. 1.) EXxitilh to the First Olsavsky Affidavit is not a typical
“purchase order” butis instead a blank invoice imedrwith the Sunrise logo. Also part of Exhibit
A is a one-page document entitled “Terms and @mms Sale” (“Terms of Sale”). The Terms of
Sale is not signed by Saint Francis or Sunrisejibreferenced in the blank invoice. The final
paragraph of the Terms of Sale, entitled “Misceltars” provides that “[t|he parties submit to the
exclusive jurisdiction of state and federal courtSam Diego, California anglaive any right to trial
before a jury” (“Forum Selection Clause”). (Defs.” Mot. to Dismiss., Ex. A to Ex. 1)

In its response, Saint Francis presented the affidavit of Rodney Buck (“Buck”) (“Buck

Affidavit”), corporate counsel for Saint Francis, who declared in relevant part:

* The parties agree that all purchase contracts entered during this time frame are subject
to the same analysis. Therefore, neither party urges the Court to conduct a purchase-by-purchase
inquiry to determine the relevant terms of each contract.
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In 2005, Saint Francis decided to purch@sacentrators from Defendants and did
so until October of 2006. These purchagese made by purchase orders during this
time, which Saint Francis sent directlySanrise. Saint Francis’ purchase order did
not contain a forum selection clause. After Saint Francis sent a purchase order to
Sunrise, it promptly shipped the Concerdratto Saint Francis’ place of business in
Tulsa. Saint Francis accepted deliveryhaf Concentrators and began placing most
of them in its customers’ homes. At the time of shipment, Sunrise also sent Saint
Francis an invoice for the purchase, bt thfferent address than the Concentrators.
Saint Francis, at no time during its relationship with Sunrise, ever expressly
consented to California as the exclusive forum to resolve any disputes related to the
purchase of Concentrators. Sunrise neaied for such consent or agreement and
Saint Francis never gave consent or accepted such a term. Moreover, it was never
Saint Francis’ understanding, nor was ieeeommunicated to Saint Francis by
Sunrise, that Sunrise’s willingness to sell Concentrators to Saint Francis was
contingent on the purported forum selectitause in Sunrise’s invoices. Had Saint
Francis known that any purchases @bncentrators from Sunrise would be
accompanied by a forum selection clause, it would have refused to order
Concentrators from Sunrise or negotiated different terms.

(Pl.’s Resp. to Defs.” Minto Dismiss, Ex. A at 1 5-9.) Saint Francis did not attach any relevant
purchase orders that were allegedly “sent” to Sunrise.

In their reply, Defendants objected to thecBffidavit as inadmissible hearsay because
Buck did not declare that he is Saint Francis’ edisin of records or that he was the individual who
issued the purchase orders or received the Suinisices. Apparently aware that Olsavsky, who
is not even employed by Sunrise, could face a simbgction with respect tois ability to testify
as to Sunrise business documents, Defendants submitted the Affidavit of Owen Thomas (“Thomas”)
(“Thomas Affidavit”), the custodian of records for Sunrise. Thomas declared:

St. Francis never provided any termsamditions, written or verbal, when ordering

DeVilbiss oxygen concentrators from Sunrise. All St. Francis purchases were made

by telephone calls, emails, or fax to the Sunrise offices for purchase of Sunrise

equipment. The calls were placed with Sunrise using a St. Francis purchase order

number and immediately given a Sunrisedice number. The orders were taken by

Sunrise at the time of the call, facsimite,email was made and in the course of

Sunrise business. The Sunrise account reda@pit by Sunrise in the ordinary course

of business are attached hereto as E«kAib For each order placed by St. Francis,
the standard Sunrise invoice using Sunrise Terms and Conditions are generated at the

6



time the order is placed. There are no exceptions to this procedure for any customer

of Sunrise. A true and correct copy o tBunrise invoices for St. Francis purchases

appears as Exhibit A to the [Olsavskifidavit]. A copy of each invoice generated

by a St. Francis order in the ordinary course of business of Sunrise was sent with

each order and contained the same TemdsGonditions as they appear in Exhibit

A to the [Olsavsky Affidavit]. St. Frans paid Sunrise invoices according to the

invoice terms in a timely manner. A traed correct copy of St. Francis’ proof of

payment received by Sunrise in the ordinaryrse of its business . . . is attached as

Exhibit B to this Affidavit. Sunrise ha® record of St. Francis ever questioning or

contesting the Terms and Conditions required for Sunrise sales to St. Francis.

(Defs.” Reply in Support of Mot. to Dismiss, Exat 11 4-10.) Exhibit A to the Thomas Affidavit

is a report entitled “Customer Order by Invoice/Ship Date,” which contains order dates, order
numbers, invoice/ship dates, item numbers, anddkesariptions for Concentrator orders by Saint
Francis from May 23, 2005 through October 18, 20B8hibit B is a report entitled “St. Francis
Check Listing,” which lists a payor, receipt dated receipt amount for checks received by Sunrise
from Saint Francis from March 29, 2004 through November 22, 2008.

Also attached to Defendants’ reply & Supplemental Affidavit of Joseph Olsavsky
(“Supplemental Olsavsky Affidavit”), which, in part, offers support for Defendants’ evidentiary
objection to the Buck Affidavit. Specifically, Olssky declared that he visited Saint Francis and
met with Buck in February 2008 but that Buckee“represented himself to be knowledgeable in
the day to day operations of St. Francisconnection with the purchase or use of the
[Concentrators].” (Defs.” Reply in Support of Mta. Dismiss, Ex. 4 at { 6.Attached as Exhibit
Ato the Supplemental Olsavsky Affidavit are élsvaxchanged between Olsavsky and Buck, which
“reflect[] the position of Mr. Buck as hepresented himself to [Olsavsky]Itd() In addition,
Olsavsky declared that Buck erroneously refetbeaise of a “St. Francis purchase order” because

“[a]t no time did St. Francis use provide a purchase order.1d(at § 7.) Instead, according to

Olsavsky, “[t]he only agreed upon term for the pasdnby St. Francis of the [Concentrators] from
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Sunrise are those found in the Sunrise invoicega&it Francis when St. Francis placed an order.”
(1d.)

In a surreply allowed by the Court, Saint Faigrdid not attach any additional evidence but
“clarifie[d]” the Buck Affidavit by explaining that “Saint Francis agrees with Defendants that it
ordered Concentrators from Sunrise either by éamail, or telephone, giving Sunrise a purchase
order number each time it did so.” (Pl.’s Surreply at 3 n.3.) This “clarification” is essentially an
admission that there were never any written purchase orders “sent” from Saint Francis to Sunrise,
which was certainly implied in the Buck AffidaviSaint Francis argues, however, that the method
of placing the order — whether by fax, email, or phergirrelevant to its substantive argument that
the Forum Selection Clause never became a tethreqdarties’ purchase agreements and that any
misstatement in the Buck Affidavit has no impact on the Court’s analysis. Defendants’ response to
Plaintiff's surreply contained no additional evidence.

B. Parties’ Arguments

Saint Francis contends that the relevant paseltontracts were formed when Saint Francis
(offeror) placed each purchase order (whether by phone, fax, or email), and Sunrise (offeree)
accepted Saint Francis’ orders for Concentrdtgrpromising to ship and/or shipping the items.

Thus, according to Saint Francis, the Forum Selection Clause in the Terms of Sale, assuming such

document was attached to the relevant invoices and received by Saint Famastutes an

® For purposes of its principal argument, Saint Francis invites the Court to assume that it
received the Terms of Sale document. Accordingly, the Court assumes without deciding, for
purposes of this motion, that Saint Francis received the Terms of Sale document along with
relevant invoices sent on dates referenced in Exhibit A to the Thomas Affidavit. The Court
observes that, although Buck denied “that the blank Sunrise invoice form . . . is representative of
the invoices that Sunrise sent to Saint Francis after any purchases of ConcentsaeBsi¢K
Aff. § 10), this is not exactly a denial that Saint Francis received any invoices or that Saint
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“additional term,” as that phrase is used in@®J§ 2-207(2). Saint Francis then argues that, under
the analysis of “additional terms” required by OO § 2-207(2), the Forum Selection Clause never
became part of the agreements because it constituted a material alteration.

Conversely, Defendants contend that the Terms of Sale document, which includes the Forum
Selection Clause was always an original tefmthe contract and that OUCC § 2-207(2) has no
application “as the forum selection clause wagenan additional term of acceptance.” (Defs.’
Reply in Support of Mot. to Dismiss 2-3.) Deflants contend that the Terms of Sale governs
because it reflects “those terms on which the writings of the parties ag§es©UCC § 2-207(35.

As the only “writing” in the recal, Defendants argue that the Terafl Sale govern the agreement.
(SeeDefs.” Reply in Support of Mot. to Dismigs(arguing that “[tlhe only writing embodying the
terms for the purchase and sale of the [Conatos] was the Sunrise invoice” and that Saint
Francis’ “conduct in acceptg the [Concentrators] with the Sunrise invoices and paying for the
[Concentrators] according to Sunrise invoice terms for 17 months[,] never once questioning the
[Terms of Sale] . . .[,] is the only evidence of the agreed upon terms”).

C. Applicable Law

In determining whether a forum selection claiseart of an agreement, a federal court

exercising diversity jurisdiction applies state contract law, rather than federabkesvBlack &

Francis received documents similar or identical to the Terms of Sale, which is the document
containing the Forum Selection Clause.

® UCC § 2-207 was substantially amended in 2088eUCC § 2-207 (2003
amendments). Oklahoma has not adopted the 2003 amendments. In Defendants’ briefs, they
guote and refer to the former version of UCC § 2-26&eDefs.’ Reply in Support of Mot. to
Dismiss 3-4), which is identical to the current version of OUCC § 2-207.
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Veatch Constr'n, Inc. v. ABB Power Generation, |43 F. Supp. 2d 569, 577 (D. Kan. 2000).

As to the question afhichstate’s laws to apply, Saint Frameisserted that Oklahoma law applies,
and Defendants have not argued forligpgion of any other state’s lawsinstead, Defendants’
arguments are based on the general UCC, ratherathy particular stateadoption thereof.Sge

Defs.” Resp. to Pl.’s Surreply 2 (citing provisions of UCC as governing law).) Nor has either party
shown or attempted to show that there is aadioi-law or conflict-of-hw issue presented for
resolution by the CourtSge id(stating that “[t]here is no dispute between the parties as to the law
to be applied to the issue” and citing general UGWigions); Pl.’s Resp. to Defs.” Mot. to Dismiss
(stating that “California, where Sunrise is domiciled, also has adopted Article 2 of the UCC” and
that “there is no choice of law problem herg™Accordingly, the Court will apply the UCC as

adopted and interpreted in Oklahofna.

" The application and enforceability of a forum selection clause is determined under
federal law. See id. However, the threshold question of whether the forum selection clause ever
became part of the agreement — which is the issue presented in this case — is governed by state
law. See id.

8 The Forum Selection Clause contains language indicating that the Terms of Sale
document shall be construed in accordance thigHaws of the State of CaliforniaSd€eDefs.’
Mot. to Dismiss, Ex. A to Ex. 1.) Deferula did not argue that such language mandated
application of California law in deciding this tan. In any event, for reasons explained below,
the Court finds that the Forum Selection Clause did not become a term of the parties’
agreements.

° As explained below, the Oklahoma Supreme Court’s interpretation of relevant UCC
provisions is important to the Court’s decision. Nonetheless, in the absence of argument from
Defendants against application of Oklahoma law, the Court sees no reason to engage in an
extensive choice-of-law analysiSee Rogers v. Dell Computer Corp38 P.3d 826, 831 (Okla.
2005) (explaining that there was no choice-of-faablem where neither party maintained that
there was any difference in the two potentially applicable laws). Further, based on the current
record, Oklahoma law would likely prevail wetee court to conduct a choice-of-law inquiry.

See Black & Veatch Constr'n, Ind23 F. Supp. 2d at 577 (district court applies the choice of
law rules of the state in which it is sittin@uesta v. Ford Motor Cp209 P.3d 278, 285 (Okla.
2009) (in cases for breach of warranty arising under UCC, Oklahoma follows Restatement
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D. Formation of Contract - OUCC § 2-206

Because it presents strikinglyrslar facts, the Court begingith an explanation of the
Oklahoma Supreme Court’s decisiorRiagers v. Dell Computer Corporatiol38 P.2d 926 (Okla.
2005). InRogers the plaintiffs placed orders for comptg directly with the defendant, and the
defendant shipped the computers. The issuewhas$her an arbitration provision contained in a
“Terms and Conditions of Sale” document, which was allegedly sent to the plaintiffs either with the
invoice or with the actual computer, was a terrimefpurchase contract. The lower court found that
the arbitration provision was not a term of the cacttand denied the motion to compel arbitration.
Based on a lack of evidence regarding theuanstances surrounding placement of the orders, the
court found that the “record [was] insufficientdopport the order denying” the motion to compel
arbitration. Id. at 834° The Oklahoma Supreme Court reversed the denial and remanded with

instructions to follow the rulings outlined in its decisidd. at 834. Therefore, the courtRogers

(Second) of Conflicts § 191 (1971), which providest disputes are governed by “the local law

of the state where under the terms of the conthacseller is to deliver the chattel unless, with
respect to the particular issue, some other state has a more significant relationship . . . to the
transaction and the parties, in which event the local law of the other state will be applied™).
Unlike in Cuesta Defendants in this case have not presented evidence or made arguments that
any other state has a more significant relationship to the transaction than Oklahoma, where the
Concentrators were delivered. Thus, the general rule would likely apply.

19 There was no evidence in the record regarding “how the plaintiffs ordered the
computers, whether over the internet, by mail, or by phone” or regarding “the processes and
conversations between Dell and the plaintiffs when they placed their orders or whether the
plaintiffs were required to consent to the ‘Terms and Conditions of Sale’ when placing the
orders.” Id. at 829.
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did not issue a factually specific holdilgHowever, it did adopt general principles applicable to
this case.

First, the court explained a split of author@garding whether terms and conditions of sale
sent with a purchased item or its invoice aradiyig on the purchaser andncluded that “[t]he
difference in outcome is generally attributabla twourt’s determination of when the contract was
formed.” Id. at 832. Applying § 206(1)(b) of the UCC3 the court followed the line of authority
holding that terms of sale in a documenttsgith an invoice or product are generailyt binding
on the purchaser, unless the language and circumstances involved in the transaction unambiguously
show that the contract was not formed uatier the purchaser received the relevant terms and
conditions of saleSee id(explaining that the “buyer is the ofte, and a contract is formed when
an order is placed and the seller agrees towstigssthe language and circumstances involved in
the transaction unambiguously show otherwise”) (emphasis adeedis@®kla. Stat. tit. 12, § 2-
206(1)(b) (“(2) Unless otherwise unambiguously indedaty the language or circumstances. . . (b)
an order or other offer to buy goods for prompt or current shipment shall be construed as inviting
acceptance either by a prompt promise to shigydhe prompt or current shipment of conforming

or nonconforming goods . . . .”). Therefore, unless the circumstances surrounding a transaction

' The dissenting judge Rogersaccused the majority of issuing an improper advisory
opinion.See id. 138 P.3d at 836 (Kauger, J., dissenting) (“If the record were insufficient to
support a finding of an agreement to arbitrate, which it is, how could it also be insufficient to
support an order which denies an application to compel arbitration? It can’t. The order denying
the application to compel arbitration was and should have been denied. Here, the decision issued
regarding the validity of an arbitration agreement is based on assumed facts and results in an
advisory opinion.”).

2 The court did not decide whether it was applying Texas or Oklahoma law because
both states had adopted the UCC, and neith#y pad shown a material difference between the
two. See idat 831. In its reasoning, the court referred generally to UCC provisions.
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“unambiguously indicate” that the contract wascwplete at the time the order was placed, terms
of sale sent with an invoice or product shipmemnist be considered “additional terms” of the
contract, which are governed by OUCC § 2-28ee Rogersl38 P.3d at 83%.*

Based on the above principlesRiogers the timing of contract formation (whether at the

time of purchase or at the timereteipt of the invoice/item/terms of sale) impacts the determination

13 In Rogers the Oklahoma Supreme Court aligned itself with the Third Circuit case of
Step-Saver Data Systems, Incorporated v. Wyse Techn6@¥.2d 91 (3d Cir. 1991), and
other similar cases. In so doing, the Oklahoma Supreme Court answered a question left for state-
court resolution by the 2003 amendments to UCC § 2-3@aJCC § 2-207 (as amended in
2003) (“[Section § 2-207] omits any specific treatment of terms attached to the goods, or in or on
the container in which the goods are delivered. This article takes no position on whether a court
should follow the reasoning Btep-Saver Data Systems, Inc. v. Wyse Techn@8§y-.2d 91
(3d Cir. 1991) andlocek v. Gateway, Ind.04 F. Supp. 2d 1332 (D. Kan. 2000) (original 2-207
governs) or the contrary reasoningHill v. Gateway 2000105 F. 3d 1147(7th Cir. 1997)
(original 2-207 inapplicable).”).

According to the dissenting judgeRogers by aligning itself with the Third Circuit, the
Rogerscourt adopted the “minority view,” which “looks to the circumstances surrounding the
order of the product; determines when the contract was formed; and then applies § 2-207 of the
U.C.C. to determine if the terms included in the packaging are integrated into the cor8esct.”
Rogers 138 P.3d at 838 n.9 (Kauger, J., dissentisgg; also Step-Saver Data Sys.,,|1889
F.2d at 104 (cited as representative of minority view). In contrast, the “majority approach
recognizes that the contract is formed when the purchaser fails to return a product, under the
assumption that the seller is the master of the offer, and holds the purchaser bound by any terms
included in the packaging of the producRbgers 138 P.3d at 838 n.9 (Kauger, J., dissenting);
see also ProCD, Inc. v. Zeidenbe8$ F.3d 1447, 1452 (7th Cir. 1996) (cited as representative
of majority view).

14 Prior Oklahoma Supreme Court and Oklahoma Court of Civil Appeals cases are, at
least to some extent, in accord WRbgers See Old Albany Estates, Ltd. v. Highland Carpet
Mills, Inc., 604 P.2d 849, 852 (Okla. 1980) (holding that “[t]here existed a contract for sale of
carpet prior to delivery or receipt of the invoices” and applying § 2-207 to determine if warranty
disclaimer contained in invoice became a term of the agreerhamly v. IJAM, Inc.114 P.3d
487, 492 (Okla. Civ. App. 2005) (holding that “a contract for sale existed” prior to receipt of the
invoice and applying § 2-207 to determine if fierselection clause contained in the invoice
became a term of the agreemer8ge also infra.15 (explaining possible differences between
Lively andRogers.
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of the contract’s terms. However, tR®gerscourt concluded that it did not have a sufficient
evidentiary record to determine the time of contract formation or the contract’s terms.

In this case, the time of formation thfe contracts and their terms depend on the

conversations and circumstances between Dell and the plaintiffs at the time the

orders were placedf the language and circumstances were such that when the

orders were placed, the contracts were not formed until after the plaintiffs received

the “Terms and Conditions of Sale” documehg arbitration provisions would be

a term of the contracts. The arbitratiggrovision would alsde a term of the

contracts if it were incorpated into them at the time the plaintiffs placed the

orders. If the contracts were formed at the érthat the orders were placed and the

“Terms and Conditions of Sale” documentsweot incorporated into the contracts,

the second question [application of § 2-207(1) and (2)] becomes relevant to the

analysis.
Id. at 832 (emphasis added).

Applying the principles ilRogerdo the instant case, the Court begins with the premise that
Saint Francis made an offer at the time it placed the purchase orders, whether by phone, fax, or
email. The question becomes whether the record “unambiguously indicates” that, at the time the
orders were placed, (1) the Forum Selection §damas discussed by the parties and incorporated
into the contracts; or (2) the language and cistamces surrounding the orders were such that the
contracts were not formed until after Saint Frareigived the invoices and attached Terms of Sale.
See Rogersl38 P.3d at 832. If the answer to both questions is no, the Forum Selection Clause is

not part of the agreement. Iethinswer to either question is yes, the Forum Selection Clause is part

of the agreement.See id. see alsoOkla. Stat. tit. 12A, § 2-207, Oklahoma Code Comment

15 Citing the italicized language, the “Oklahoma Code Comment” to § 2-207 states that
the Oklahoma Supreme Court’s “position”Rogers‘accords with the great weight of authority
and rejects the rigid analysis of Court of Civil Appeals of Oklahomavigly v. IJAM, Inc. 114
P.3d 487 (Okla. Civ. App. Div. 4 2005).” Okla. Stat. tit. 12A, § 2-207, Oklahoma Code
Comment. Thus, the author of such comment may disagree with Justice Kauger that the majority
in Rogersfollowed a “minority view.” See supran.14.
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(explaining that, pursuant tRogers “the terms of a record may be adopted after beginning
performance or use if the parties had reasdmeoov that their agreement would be represented in
whole or in part by a later record to be agreadand that there would not be an opportunity to
review the record or a copy of it before performance or use began”).

According to the Buck Affidavit, Saint Francis did not agree to be bound by the Forum
Selection Clause at the time of plagithe relevant purchase orderSeéBuck Aff. 11 5, 6, 8, 9.)
Defendants offered no evidence disputing Bud&&imony that the parties did not discuss the
Forum Selection Clause at the time Saint Frapleised the orders. In fact, Thomas’ description
of the purchase-order process also indicatestligaparties did not discuss the Forum Selection
Clause or any other terms and conditions of saBeeThomas Aff. 1 4-7 (“St. Francis never
provided any terms or conditions, written or \arlvhen ordering DeVilbiss oxygen concentrators
from Sunrise.”).) As to thquestion of whether the parties ursteod and agreed, at the time the
relevant orders were placed, that Sunrise intended to condition its acceptance on the Terms of Sale,
there is no specific testimony offered by eitheryaktowever, the Thomas Affidavit indicates that
there was no discussion of the Terms of Sateeatime the orders were placed. As explained by
Thomas, the process was a routine one that diciwalive any conditional acceptance or discussion
of terms:

All St. Francis purchases were made by telephone calls, emails, or fax to the Sunrise

offices for purchase of Sunrise equipment. The calls were placed with Sunrise using

a St. Francis purchase order number and immediately given a Sunrise invoice

number. The orders were taken by Sunrigbeatime of the call, facsimile, or emalil

was made and in the course of Sunbgsiness. The Sunrise account records kept

by Sunrise in the ordinary course of busmare attached hereto as Exhibit A. For

each order placed by St. Francis, thedéaid Sunrise invoice using Sunrise Terms

and Conditions are generated at the tineeotidler is placed. There are no exceptions
to this procedure for any customer of Sunrise.
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(Thomas Aff., 11 5-8.) Nor did Defendants sukemy evidence or argument that the Terms of Sale
document itself expressly conditioned acceptanceionf Beancis’ offer on Saint Francis’ agreement
to the Terms of Safé.

Construing all evidence in the light moswdéaable to Saint Francis and drawing all
inferences in its favor, the Court finds that $&rancis has shown that each purchase contract for
Concentrators was completed prior to its receipihe Terms of SalePursuant to OUCC § 2-206,

Saint Francis made offers for purchase upon phoning, emailing, or faxing Sunrise, and Sunrise
accepted the offers upon promisingstdp and/or shipping the Coentrators. Saint Francis has
expressly denied that the terms of such contracts included any agreement to litigate in California,
and Defendants have not offered any contraigesce. Further, the Court finds no evidence
supporting an inference that Saint Francis geneagliged, at the time of purchase, to be bound by
Terms of Sale to be sent byr8ise at a later time. Therefoegplying Oklahoma law, the Forum
Selection Clause in the Terms®dle, which was attached to relavavoices sent at a date after

the purchase contracts were formed, is an “additional” term under the OUCC.

Instead of making factual arguments regardnggcircumstances at the time the orders were
placed, Defendants (1) objected to the Buck Affidas hearsay; (2) argued that the Terms of Sale
must govern the agreement because they are thevatien terms in the record; and (3) argued that
Saint Francis’ failure to object to the TermsS#le upon receipt, and Saint Francis’ course of
conduct in continuing to purchase Concentrators égtérst receipt of Terms of Sale, indicates that

such terms are part of the contracts. The Gailiraddress each argument in turn. First, the Court

16 Neither party discussed or raised the “Purchase Orders” clause in the Terms of Sale as
a conditional acceptance, and the Court does not reach this question.
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overrules Defendants’ objection to the Buck Affida Although Buck was not the individual who
actually placed the orders, Buck, as Saint Eigncorporate counsel, has sufficient personal
knowledge of the typical process of ordering tlha€entrators to support the declarations contained
in his affidavit:’

Second, the fact that there is only one “writingither than a battle of the forms, does not
change the analysis outlinedRiogers InKlocek v. Gateway, Incorporatetio4 F. Supp. 2d 1332,
1339 (D. Kan. 2000), a case that is also representative of the approach adBptgetgithe court
expressly rejected the argument that 8 2-207 doesmby when there is only one “writing.” The
court reasoned that, although disputes under 8§ 2-26i afise in the context of a battle of the
forms, “nothing in its language precludes apgia@ain a case which involves only one fornid’;
see alsdkla. Stat. tit. 12A, § 2-207, cmt. 1 (explaining that § 2-207 applies “where an agreement
has been reached either orally or by infal correspondence . . . and is followedhbgor both of
the parties sending formal memoranda embodying the terms so far as agreed upon and adding terms
not discussed”) (emphasis addedhus, the Court finds that tHRogersanalysis, as more fully
explained inKlocek applies regardless of whether the parties exchange writings or whether the

invoice/terms of sale sent with the product is the only written agreement in thefecord.

17 Although certain statements in the Buck Affidavit regarding the purchase orders being
“sent” were misleading, Saint Francis clarified in its surreply that the orders were placed by
either phone, email, or fax, and the Thomas Affidavit is in accord. In any event, as argued by
Saint Francis, this distinction is not relevant to the analysis.

18 This is in accord with the 2003 amendments to UCC § 2-3@@UCC § 2-207, cmt.
1 (as amended in 2003) (“This section applies to all contracts for the sale of goods, and it is not
limited only to those contracts where there has been a “battle of the forms.”).
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Finally, as to Defendants’ argument that $&nancis’ continued acceptance of and payment
for the Concentrators constitutes acquiescence to the Terms os&aldgmas Aff. T 10), this
argument was expressly rejectedRimgers See Rogerd 38 P.3d at 833 (“The plaintiffs’ accepting
the computers and not returning them is consistéhta contract being formed at the time that the
orders were placed and cannot be construedagasescing in the ‘Terms and Conditions of Sale’
document whether includedth the invoice or acknowledgmentwith the computer packaging.”).

In following the Third Circuit and other similar ss the Oklahoma Supreme Court rejected the line

of cases holding that failure to return the product or object to the terms sent with the product
constitutes acceptance of such ter®ese idat 832 (discussing split in cases and rejecting decisions
holding that purchasers manifested an interiie bound by “accepting ldeery of and failing to

return the computers”).

E. Additional Term - OUCC § 2-207(2)

Section 2-207(2) of the OUCC provides tlatlditional terms ar¢o be construed as
proposals for addition to the contract.” Between two merchants, the terms become part of the
contractunless “(a) the offer expressly limits acceptance to the terms of the offer; (b) they
materially alter it; or (c) notification of objection tilem has already been given or is given within
a reasonable time after notice of them is receivdd.?® Saint Francis relies on OUCC § 2-
207(2)(b), arguing that the Forum Selection Clalidenot become part of the agreement because
it “materially altered” it. Oklahoma and other ctse uniformly holds that a forum selection clause

constitutes a “material alteration” of the agreeme®ee Lively114 P.3d at 493 (finding that a

9 For purposes of this motion, Saint Francis does not dispute that it is a “merchant”
under the OUCC.
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“forum selection clause materially altered the cacif’ and was therefore not a part of the contract)
(citing numerous cases from other jurisdictio@&jaxy Int’l, Inc. v. White Stores, In&8 F.R.D.
311, 321 (W.D. Pa. 1980) (“We view the addition afhice of law term to this contract as a
significant alteration, and therefore, we rule thdidtnot become part of the contract.”). Further,
this legal proposition was not disputed by Defendants, as Defendants argued that the Forum
Selection Clause was not an “additional term” atBfius, the Court finds that the Forum Selection
Clause constituted a material alteration of the agreement.

If an additional term materially alters thergpain, it can still become part of the agreement
if it is “expressly agreed to by the other partpéeOkla. Stat. tit. 12A, 8-207, cmt. 3. However,
as explained above, Saint Francis’ evidence inegcttat it never expressly agreed to the Forum
Selection Clause, and Defendants have not presented any countervailing é¥idence.

IV.  Conclusion

The Court concludes that, under the OUCC andRibgersdecision, the Forum Selection
Clause was an additional term, rather than a tdrthe parties’ original agreement. The Court
further concludes that the Forum Selection €tamaterially altered the bargain and was not

expressly consented to by Saint Francis. Adgiogly, the Forum Selection Clause never became

2 Defendants’ reliance on OUCC § 2-28)(rather than OUCC § 2-207(2), is
misplaced. This provision governs what terms apply when the parties’ conduct reflects a
contract “although the writings of the parties do oibterwise establish a contract.” OUCC § 2-
207(3). In such a case, “the terms of the particular contract consist of those terms upon which
the parties agree, together with any supplementary terms incorporated under any other provisions
of this act.” Id. In Rogers which presented the precise question at issue here, the court
explained that, if the Court deems terms of sale “additional” terms, the remaining analysis is
governed by OUCC § 2-207(1) and (Hee Rogersl38 P.3d at 832. The court did not discuss
OUCC 8§ 2-207(3) and certainly did not view the teroh sale sent with the invoice or product as
“terms on which the writings of the parties agre8e€e id.
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part of the Concentrator purchase contractdeimants’ Motion to Dismiss Plaintiff's Complaint,
or, In the Alternative, Transfer Venue (Doc. 21), is DENIED.

ORDERED this 10th day of August, 20009.

e X

TERENCE KERN
UNITED STATESDISTRICT JUDGE
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