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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

KENNETH D. HEWITT, )

Petitioner, ;
VS. ; Case No. 08-CV-227-TCK-TLW
DAVID PARKER, Warden, )3

Respondent. )

OPINION AND ORDER

This is a 28 U.S.C. § 2254 habeas corpu®actBy Opinion and Order filed February 8,
2011 (Dkt. # 58), the Court determined that Petitiavgs entitled to an evidentiary hearing on his
claim of ineffective assistance of counsehe evidentiary hearing was held on May 2, 2011.
Petitioner was represented by attorney Ryag. RRespondent was represented by Assistant
Attorney General Jay Schniederjan. At the conolusif the hearing, the Cdutirected the parties
to file proposed findings of fact and conclusionta®f. The parties have complied with the Court’s
directive. _Se®kt. #s 72 and 75. For the reasons dised below, the Court finds that Petitioner’s
trial and direct appeal were marred by ineffexztssistance of counsel. Petitioner is entitled to a
new trial. Therefore, the petition for writ ofieas corpus shall be granted, conditioned on the
State’s commencement of new trial proceedingbin120 days of the entry of this Order.

FACTUAL AND PROCEDURAL BACKGROUND

The Court has previously summarizbd facts of this case. SB&t. # 58. In brief, Petitioner
Kenneth D. Hewitt was charged in Rogers Colggrict Court, Case No. CF-2004-574, with Lewd
Acts With a Child, After Former Conviction @wo or More Felonies. Petitioner refused two plea

offers and proceeded to be tried by a jury opt&mber 14-15, 2005. At trial, he was represented

Dockets.Justia.com


http://dockets.justia.com/docket/oklahoma/okndce/4:2008cv00227/26396/
http://docs.justia.com/cases/federal/district-courts/oklahoma/okndce/4:2008cv00227/26396/78/
http://dockets.justia.com/

by attorney Timothy Wantland. Che first day of trial, prior to jury selection, Mr. Wantland
advised the trial judge that Petitioner waived his statutory right to a bifurcated trial and that he
anticipated Petitioner would testify in his own deferihe trial judge made a record to memorialize
Petitioner’s decision to waive a bifurcated trial argldecision to reject the State’s final plea offer.
Petitioner acknowledged to the trial judge that the State had made a plea offer of 15 years in custody
of the Oklahoma Department of Corrections, that counsel advised him that he faced 20 years
to life if convicted by the jury, but that it was hiscision to reject the plea offer and to waive a
bifurcated trial. During voir dire, defense counsél frospective jurors at least two (2) times that
he anticipated Petitioner would testify in his own defa Defense counsel also told the jurors that
Petitioner had three (3) prior felony convictioasd that one was a “sex-related charge.” In
addition, Mr. Wantland’s entire opening statement was based on what Petitioner would tell the jury
when he testified.

During trial, the State presented the testimony of three witness: S.M., the victim; Christopher
Don Hopkins, the victim’s father; and Douglase8per, the police officer who arrested Petitioner.
First, S.M., who was eleven (11) years old attime of the incident, testified that on September
17, 2004, between 7 and 8 p.m., he went outside the apartment where he lived with his father in
Catoosa, Oklahoma, to empty his cat’s litter box.hA€ompleted the task, he was approached by
a man who asked him, “Do you like the stars?” Wthileman continued to ask questions, S.M. saw
the man put his hand in his pants and “play \hitinself.” The man asked S.M. if he “like to
jaculate [sic],” and then said “I like to jaculdgic].” As S.M. turned tdeave, the man grabbed
S.M.’s pants and said, “Please don't tell anybody.” S.M. returned to his apartment where he told

his father what had happened. Christopher Hopldssfied that after S.M. told him what had



happened, he then called the police. Douglas&peane of the officers who responded to the call
testified that Petitioner was found in a grassy area near the apartment complex. His physical
description, including the description of the clothes he was wearing and the items he carried,
including a ball cap, a dark coat, and QuikTripgnmatched the description given by S.M. Mr.
Wantland cross-examined all three witnesses. Wewaothing in his cross-examination served to
advance a defense theory or to impeach the witnesses’ credibility.

At the end of the first day of trial, on Septber 14, 2005, the State rested and the trial judge
overruled defense counsel’'s demurrer. The jury was excused for the evening recess. Trial was
scheduled to resume at 9:00 a.m., on the mgrof September 15, 2005. However, Mr Wantland
and the prosecutor first entered the courtroom at about 9:30 a.m., followed by the trial judge who
made an expressly off-the-record comment apologito the jury for the delay, but stating that the
delay “saved you four hours.” The judge thenrinstied the court reporter to go on the record and
the trial resumed. First, certified copi@<Petitioner’s prior judgments and sentencang with
3 photographs of the apartment complex, were entered by stipulation. The defense then rested
without offering the testimony of Petitioner or any otivéness. After hearing the attorneys’ closing
arguments, including the prosecutor’s request that the jury find Petitioner guilty and recommend a
sentence of 250 years, the jury returned a veodiguilty as charged and recommended a sentence

of 125 years imprisonment.

! The Judgment and Sentence entered in Wagboenty District Court, Case No. CF-01-
154, as presented to the jury showed a dised charge of sexual battery along with a
conviction for indecent exposure. Jakt. # 19, Tr. Trans. &64. Neither trial counsel nor
the trial judge took action to insure that the dismissed charge was redacted.
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On October 6, 2005, the trial court judge setd Petitioner to 125 years imprisonment in
accordance with the jury’s recommendation. Defense counsel lodged no objection to the
recommended sentence when afforded the opportunity prior to entry of the sentence.

Petitioner appealed his conviction to the Gklaa Court of Criminal Appeals (“OCCA”).

Represented by attorney Thomas D. McCorniikk, raised two (2) propositions of error:

1. Improper closing argument was allowed.

2. The Defendant was denied effective assistance of counsel [based on counsel’s failure
to object to prosecutor’s improper closing argument and for waiving a bifurcated
trial].

SeeDkt. # 17, Ex. 1. In an unpublished summapynion filed July 7, 2006, in Case No. F-2005-
1019 (Dkt. # 17, Ex. 3), the OCCA rejected both claims and affirmed the Judgment and Sentence
of the trial court.

On October 17, 2007, Petitioner filed his apation for post-conviction relief (Dkt. # 17,
Ex. 4) in the state district court. By ordded December 13, 2007 (Dkt. # 17, Ex. 5), the state
district court denied relief on Petitioner’s claims that he was improperly denied free transcripts, he
was denied the right to testify on his own belthk trial court committed error by failing to conduct
a bifurcated trial, the trial court erred iniliilag to properly instruct the jury regarding the
significance of the 85% Rule, prosecutorial miscondwetyas denied his right to an impatrtial jury,
the trial court erred by allowing a prosecutioitngss who was not on the witness list, he was
denied allocution, and he was denied effects@stance of trial and appellate counsel. Petitioner
appealed to the OCCA. By Order filed Redy 28, 2008 (Dkt. # 17, Ex. 6), the OCCA affirmed

the denial of post-conviction relief.

2 Mr. McCormick is now deceased. Sekt. # 42, “Ex. 57.”
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On March 4, 2008, Petitioner filed his federafifoen for writ of habeas corpus (Dkt. # 1)

and supporting brief (Dkt. # 4) in the United $&District Court for the Western District of

Oklahoma. By Order filed April 21, 2008, the casewansferred to this Court. In his supporting

brief, Petitioner identifies six (6) grounds for relief, as follows:

Ground 1:

Ground 2:

Ground 3:

Ground 4:

Ground 5:

Ground 6:

The trial court denied Petitioner gwecess of law by failing to conduct a
bifurcated proceeding.

Defense counsel and trial cadenied Petitioner due process of law by
refusing to allow Petitioner to testify, ppesent witnesses for the defense, or
to speak at sentencing.

Petitioner was denied the right to trial by an impatrtial jury.

Petitioner was denied the effectassistance of counsal trial and on
appeal.

Pationer's sentence is improper and is a violation of the Eighth
Amendment.

Petitioner was denied due proceskesual protection of the law when both
trial court and appointed appellate coelnefused to allow Petitioner to view
his transcripts.

SeeDkt. # 4. In response to the petition, Respondités that the petition is timely but asserts that

Petitioner’s claims are not cognizable in thespedings, or do not justify relief under 28 U.S.C.

§ 2254(d), or are procedurally barred. Sée. # 17.

By Opinion and Order filed February 8, 2011, the Court determined that Petitioner was

entitled to an evidentiary hearing on his claimraffective assistance of counsel for refusing to

allow him to testify. That hearing was held on May 2, 2011. Upon consideration of the evidence

presented at the hearing, the Court finds Petitioreattided to habeas corpus relief on those claims.



ANALYSIS

A. Exhaustion

Before addressing any claim raised in the petition, the Court must determine whether
Petitioner meets the exhaustion requirenoé@8 U.S.C. § 2254(b) and (c). JRese v. Lundy455
U.S. 509, 510 (1982). Consideration of Petitionetams is not precluded by the exhaustion
requirement.
B. Petitioner is entitled to habeas relief on his claim of ineffective assistance of counsel

The Antiterrorism and Effective Death Pendiist (“AEDPA”) provides the standard to be
applied by federal courts reviewing constitutibolaims brought by prisoners challenging state
convictions. Under the AEDPA, wh a state court has adjudicated a claim, a petitioner may obtain
federal habeas relief only if the state decisiaas contrary to, or involved an unreasonable
application of clearly established Federal law, as determined by the Supreme Court of the United
States” or “was based on an unreasonable detatiminof the facts in light of the evidence

presented in the State court proceeding.” Z:8).S.C. § 2254(d); Williams v. Taylds29 U.S.

362, 402 (2000);_Neill v. Gibser278 F.3d 1044, 1050-51 (10th Cir. 2001). When a state court

applies the correct federal law to deny relief,defal habeas court may consider only whether the
state court applied the federal law in an objectively reasonable mannd3elBeeCone 535 U.S.

685, 699 (2002); Hooper v. MullirB14 F.3d 1162, 1169 (10th CR002). Furthermore, the

“determination of a factual issue made by a Statat shall be presumed to be correct. The

3 With the exception of his challenge to his sentence based on the Eighth Amendment,
Petitioner raised all of his claims on eitltrect or post-conviction appeal. Even though
Petitioner’s Eighth Amendment claim has not been presented to the state courts, it would be
subject to a procedural bar if he were ttune to state court to raise it in a second post-
conviction application.



applicant shall have the burden of rebuttingatesumption of correctness by clear and convincing
evidence.” 28 U.S.C. § 2254(e)(1). Inthis céise OCCA adjudicated on direct appeal Petitioner’s
claims of ineffective assistancetafl counsel for waiving a bifurcated trial and for failing to object
to comments made by the prosecutor duringitgpsrgument. The OCCA also adjudicated
Petitioner’'s claims of ineffectev assistance of appellate counsel and improper denial of free
transcripts on post-conviction appeal. Therefthhese claims are subject to review under the
standard set forth in § 2254(d).

In the prior Opinion and Order, the Courtetenined that because the OCCA applied the
wrong constitutional standard injadicating Petitioner’s claim of effective assistance of appellate

counsel, the claim would be reviewdshovo. Cargle v. Mullin 317 F.3d 1196, 1202-05 (10th Cir.

2003) (explaining that (1) the merit of the omittedrl@s the focus of the appellate ineffectiveness
inquiry, (2) omission of a sufficiently meritorious claim can, in itself, establish ineffective
assistance, and, thus, (3) the state court’s rejeatiamappellate inefféweness claim on the basis

of the legal premise invoked here is wrong as a matter of federal constitutional lawlssee

Malicoat v. Mullin, 426 F.3d 1241, 1248 (10th Cir. 2005) (following Cargléhe Court further

found that because Petitioner had identified factual issues which were not contravened by the
existing trial record, and which, if proven, mayi#e him to habeas relief, Petitioner was entitled

to an evidentiary hearing on his claim of ineffeetassistance of counsel. The specific issues to be
examined were whether trial counsel providedfeative assistance in refusing to allow Petitioner

to testify at trial and whether appellate counseVled ineffective assistance in failing to raise the

ineffective assistance of trial counsel claim on direct appeal.



Respondent urges the Court to reassess itsgaiermination that the OCCA's adjudication
of Petitioner’s ineffective assistance of appellatensel claim was contrary to federal law in light

of the Supreme Court’s holdings_in Harrington v. Richt&1 S. Ct. 770 (2011) (explaining the

interaction between the habeas standard fouBd®a64(d) and the standaagplicable to review

of ineffective assistance of counsediahs provided by Strickland v. Washingiet66 U.S. 668

(1984)), and Cullen v. Pinholstédr31 S. Ct. 1388, 1398-1401 (2011) (finding habeas corpus review

of a state court adjudication under 8§ 2254(d) to be limited to the record before the state court). See

Dkt. # 75. Neither Richtemor Pinholsterlter this Court’s previoudetermination that the OCCA

applied the wrong constitutional standard to Petitisngeffective assistance of appellate counsel

claim. Respondent argues that the case cited by the OCCA, Cartwright y.788f.2d 592

(1985), in turn applies the Stricklastandard as required by the Supreme Court. However, in
denying claims of ineffective assistance of appelthe OCCA routinely misstates the applicable
standard. When the OCCA statas,it did in this case, that “[flare to raise each and every issue
is not determinative of ineffective assistancemiresel and counsel is not required to advance every
cause of argument [sicggardless of merit,” seeDkt. # 11, Ex. 5 (emphasis added), this Court can
only conclude that the OCCAowmld find that appellate counsel provides constitutionally effective
assistance even if a meritorious claim is orditve direct appeal. However, no Supreme Court
opinion stands for the proposition espoused by BEMA: that appellate counsel is not required to
advance a meritorious argument. The OCCA'’s ratestent of the standard governing ineffective
assistance of appellate counsel claims maydmdt to its misstatement of the Supreme Court’s

holding in.Jones v. Barng463 U.S. 745 (1983). In Barneke Supreme Court addressed “whether

a criminal defendant has a ctingional right tohave appellate counsel raise every nonfrivolous



issue that the defendant requests.”ald7/54 n.7. The Supreme Court ruled that “[n]othing in the
Constitution or our interpretation of thdbcument requires such a standard.” atd754. The

OCCA has morphed the holding_of Barma® the misstatement ofélaw set forth in Cartwright

708 P.2d at 593-94, in this case, and in numerous other cases, i.e., that appellate counsel “is not
required to advance every argument regardless of merit.” Because that legal premise is wrong as
a matter of federal constitutional law, this Canwtes no deference to the OCCA'’s adjudication of
Petitioner’s ineffective assistance of appellate counsel claim. Mal#2@F.3d at 1248; Cargle

317 F.3d at 1202-05. Therefore, Petitioner’s claimeffective assistance of appellate counsel will

be reviewedle novo.

Under _Strickland v. Washingtpd66 U.S. 668 (1984), a defendant must show that his

counsel’s performance was deficient and thatdeficient performance was prejudicial.dtd687;

Osborn v. Shillinger997 F.2d 1324, 1328 (10th Cir. 1993). A defant can establish the first prong

by showing that counsel performed below the level expected from a reasonably competent attorney
in criminal cases. Strickland66 U.S. at 687-88. There is a “strong presumption that counsel’s
conduct falls within the range of reasonable professional assistancat”@83. In making this
determination, a court must “judge. [a] counsel’s challenged condoa the facts of the particular

case, viewed as of the time of counsel’s conduct.”atd690. Moreover, review of counsel’s
performance must be highly defetiah “[I]tis all too easy for a court, examining counsel’s defense
after it has proved unsuccessful, to conclude that a particular act or omission of counsel was
unreasonable.” Icat 689. To establish the second prong fardiant must show that this deficient
performance prejudiced the defense, to the extent that “there is a reasonable probability that, but for

counsel’'s unprofessional errors, the result & groceeding would have been different. A



reasonable probability & probability sufficient to undermine confidence in the outcome.’atld.

694; sealsoSallahdin v. Gibson275 F.3d 1211, 1235 (10th Cir. 2002); Boyd v. Warb F.3d

904, 914 (10th Cir. 1999).
When a habeas petitioner alleges that his llgipecounsel rendered ineffective assistance
by failing to raise an issue on diregipeal, the Court first examines the merits of the omitted issue.

Hawkins v. Hanniganl85 F.3d 1146, 1152 (10th Cir. 1999). i thmitted issue is meritless, then

counsel’s failure to raise it does not amourtdastitutionally ineffective assistance. ; Iseealso

Parker v. Champigri48 F.3d 1219, 1221 (10th Cir. 1998iting United States v. CopK5 F.3d

388, 392-93 (10th Cir. 1995)). “Representationcanstitutionally ineffective only if it ‘so
undermined the proper functioning of the adversanatess’ that the defendant was denied a fair
trial.” Richter, 131 S. Ct. at 79(quoting_Strickland466 U.S. at 686). “The Stricklarstandard
must be applied with ‘scrupulous care.” Pinholsfied1 S. Ct. at 1408 (quoting RichtéB1 S. Ct.
at 788). As noted in Richtef{e]ven underde novo review, the standard for judging counsel’s
representation is a most deferential one.” RicHi8t S. Ct. at 788.

At the evidentiary hearing, the Court hededtimony relevant to the issue of whether
appellate counsel provided ineffective assistance in failing to argue that trial counsel provided

ineffective assistance in not allavg Petitioner to testify. In Cannon v. Mulli®d83 F.3d 1152 (10th

Cir. 2004), the Tenth Circuit Court of Appeals azklred a habeas petitioner’s claim that his trial
attorney had not allowed him to testify. The Te@trcuit summarized the relevant law as follows:

A criminal defendant has a constitutionight to testify in his own behalf at
trial. Rock v. Arkansas483 U.S. 44, 49-52, 107 S. Ct. 2704, 97 L.Ed.2d 37 (1987).
The decision whether to testify lies squamith the defendant; it is not counsel’s
decision._Jones v. Barne463 U.S. 745, 751, 103 &t. 3308, 77 L.Ed.2d 987
(1983). Defense counsel should inform the dééat that he has the right to testify
and that the decision whether to testify belongs solely to_himl &egpue 953 F.2d
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at 1533-34. Counsel should also discuss with the defendant the strategic implications
of choosing whether to testify, and should make a recommendation to the defendant.
Seeid. Yet counsel lacks authority to preverdefendant from testifying in his own
defense, even when doing so is suicidal trial strategyJSiéed States v. Janog20

F.2d 1156, 1161 & n. 10 (10th Cir. 1983).

Cannon 383 F.3d at 1171-72.

At the evidentiary hearing, Petitioner preserftag (4) witnesses: himself, his wife, his
father, and his sister. S&kt. # 71, Evid. Hr'g Trans. Counsel for Respondent presented two (2)
witnesses: Petitioner’s trial counsel, Timothy Wamtlzand Kacy Himes, the victim in the incident
resulting in Petitioner’s prior indecent exposure convictiorP&ditioner testified that prior to trial,
he met with his defense attorney, Mr. Wantland, one time outside the courtroom. That meeting
lasted about four (4) minutes amdk place at the Rogers County Jail.dt26. Petitioner testified
that he never discussed the theory of the case with Mr. Wantlaadl Sdand that Mr. Wantland
made no recommendations to him concerning whether or not he should tes@fy.thee second
day of trial, after the state rested the previdagg, Petitioner testified that he asked Mr. Wantland
if they could review his testimony. ldt 9. Mr. Wantland responded, “[n]o, you will not be
testifying. You're going home.”_lavir. Wantland then rested tloase without calling witnesses.
The events of the second mornuwfgrial, including Petitioner’s request to Mr. Wantland to review
his anticipated testimony and Mr. Wantland’s responsive effort to “hush” Petitioner and
admonishment that he would not be testifyiwere corroborated by the testimony of Petitioner’s
wife, father, and sister, who were all present in the Rogers County courtrooat.32].43, 47.

In stark contrast to Mr. Hewitt’s version of events, attorney Timothy Wantland testified that
he “absolutely” discussed trial strategy with Mr. Hewittatlh4, and that he met privately with Mr.

Hewitt in an anteroom outside the courtroom before trial reconvened on the second moraing, id.
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56. He further testified that Mr. Hewitt told him theg did not want to have testify and that he,
Mr. Wantland, “did not disagree” based on what thelfeved to be “weaknesses of the case.” Mr.
Wantland cited three weaknesses: the time of day of the incident, the age of the complaining
witness, and “the parts of not beindeatw identify every aspect of it.” Iat 55. He stated his belief
that “we could create doubt that Mr. Hewitt was tine that the state was saying did these thing.”
Id. Mr Wantland denied telling Petitioner he could testify and that he would walk out of court
a free man. Idat 59-60.

Under the facts of this case, Petitioner’s cl#iat he intended to testify until he was told
by counsel that “no, he would not be testifying” is more credible that Mr. Wantland’s claim that
Petitioner himself decided not to testify. The reaftects that during voir dire, trial counsel told
the prospective jurors at least two (2) times thétiBeer would take the stand to tell his side of the
story. Sedkt. # 19, Tr. Trans. at 19, 109. In adaiitj during his opening statement, Mr. Wantland
told the jurors repeatedlthat he anticipated th&etitioner would testify. Idat 137-38. Mr.
Wantland’s opening statement centered around Petitioner’s anticipated testimony. The State’s case
rested on the testimony of the victim, a boy whes weéeven (11) years old at the time of the
incident. The boy’s father and theresting police officer testified that they acted on what they had
been told by the victim. The victim identifiedtR@ner as the man who approached him outside the
apartments and that Petitioner was the manwadm“playing around with himself.” There was no
evidence even remotely suggesting that any other man was observed in the area outside the
apartments. Inthe absence of testimony by Beé&tior any evidence supporting a defense, the jury
had no option but to accept the victim’s uncontreee testimony and find Petitioner guilty of the

crime charged.
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Mr. Wantland testified at the evidentiary hearing held in this habeas proceeding that he
thought the State’s case against Petitioner was weakDI8e# 71 at 54-55. He stated that he
“thought we could create doubt thdr. Hewitt was the one thahe State was saying did these
things.” 1d.at 55. The Court finds Mr. Wantland’ststment puzzling at best. Although the only
evidence against Petitioner was the victim’s testimony, there were few inconsistencies in the
testimony presented by the State and absolutegviience that some other man was present and
could have been responsible for the incident described by the ¢ictim.

The Courtis also puzzled by Mr. Wantland'’s failure to make a record concerning Petitioner’s
failure to testify. Despite having focusés voir dire and opening statement on Petitioner’s
anticipated testimony, Mr. Wantland simply stigield to admission of Petitioner’s prior judgments
and sentences and announced “at this time, the defense would rest” on the morning of the second
day of trial._Sedkt. # 19, Tr. Trans. at 230-31. If Petitiorfead made the decision not to testify,
as stated by Mr. Wantland at the evidentiary hearingD&ee# 71, Evid. Hr'g Trans. at 54, then
it would have certainlypeen important for Mr. Wantland to have made a record of that decision,
especially in light of his opening statement to thg.juOn the first morning of trial, the trial court
made a record to reflect that Petitioner had pagteighin and agreed with the decision to waive his
right to a bifurcated trial. Sdakt. # 19, Tr. Trans. at 5. The tr@urt also made a record to reflect

that Petitioner had rejected the State&sapbffer of fifteen (15) years. Sikat 7-8. However, no

During cross-examination of the victim’s father, Mr. Wantland asked about a woman who
was sitting in a lawn chair outside of thetint's apartment on the evening of September 17,
2004. Sedkt. # 19, Tr. Trans. at 210. However, there was no testimony that another man
was present outside the apartment complex at the time of the incident. Furthermore,
throughout this proceeding, Petitioner has aduhift@t he spoke to the boy on the night of

his arrest. The logical defense to be pursued at trial was not that the police arrested the
wrong man, but simply that Petitioner did not engage in lewd acts in front of the boy.

13



record was made concerning the sudden changlistrategy reflected by Petitioner’s failure to
testify. Had it truly been Petitioner’s decision, titesthould have been memorialized on the record,
especially in light of the dire consequences resulting from the uncontroverted testimony of the
State’s witnesses, the stipulation of three prior felony convictions including one for indecent
exposure, and trial counsel’s failure to request redaction of a dismissed charge of sexual battery.

Having found Petitioner’s version of the evesiisrounding his failure to testify to be more
credible, the Court finds trial counsel perfornaediciently in not allowing Petitioner to testify. As
noted in Cannarfcounsel lacks authority to prevent a defant from testifying in his own defense,
even when doing so is suicidal trial strategy.” Canr3@3 F.3d at 1172. To be entitled to habeas
relief, however, Petitioner must also sitikie prejudice prong of the Stricklasthndard. He must
show that there is a reasonable probability thatfor counsel’s unprofessional error, the result of
the proceeding would have been different. ré&sonable probability is a probability sufficient to
undermine confidence in the outcome.” Stricklad@b U.S. at 694.

At the evidentiary hearing, Petitioner testified thatl he been allowed to testify at trial he
would have told the jury about his encounter with S.M., the boy who made the accusations against
him. SeeDkt. # 71, Evid. Hr'g Trans. d0-15. Petitioner would have told the jury that he told the
boy to use the trash dumpster for the contents of his cat’s litter boat 1d. In response, the boy

scowled and kept tossing cat litter in the gras® &ditioner told him “I'll whip you, little boy,” id.

The Courtis also bothered by the trial judgXpressly off-the-record comment, made upon
her entry into the court room on the second day of trial prior to resumption of trial
proceedings, that her delay “saved th&mur hours.” Mr. Wantland testified at the
evidentiary hearing, sdekt. # 71 at 76-77, that the comment followed his meeting with the
prosecutor and the trial judge in chambersrimyuthat meeting, he told the judge that the
defense would not be presenting witnessestlaeylfinalized jury istructions. Petitioner
was not present during the meeting in chambers.
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and then had no further conversation with the boyatld1. He would have also testified that at
the time of his arrest, he had poison ivy on hisdsaarms, neck, and face, but none in his groin
area. ldat 14. He also had surgarny1996 that left him incapabt# having an erection. et 14-

15, 28. However, because Petitioner did not tgdtife jury heard only the testimony from the

State’s witnesses. This is not a case where andafe was denied the right to testify where the

State’s evidence was overwhelming. Seg, United States v. LgtB65 Fed. Appx. 946 (10th Cir.

2010) (unpublished)Battle v. Sirmons304 Fed. Appx. 688 (10th Cir. 2008) (unpublished); United

States v. Walterd 63 Fed. Appx. 674 (10th Cir. 2006ppublished); United States v. HUB2 Fed.

Appx. 257 (10th Cir. 2003) (unpublished). Petitida¢estimony not only would have provided a
reason for S.M. to have fabricated his claims against Petitioner but also would have called into doubt

the only evidence against him, the testimony of S.M.WGiited States v. Hanraha®?010 WL

2292912 (D. N.M. 2010) (unpublished) (finding no ditnsonal violation where defendant’s side
of the story was before the jury even withbig testimony). Without Petitioner’s testimony, the
prosecutor was able to state during final closing argument that “the inconsistencies in this trial
are zero. The testimony is uncontroverted. You heard no other version from any other witness.”
SeeDkt. # 19, Tr. Trans. at 252. The prosecuoncluded, without drawing an objection from
defense counsel, by asking the jury to “[r]etarverdict of guilty, and that you assess punishment
at 250 years in Department of Corrections, so that he will not be backt’286.

Even though Petitioner’s credibility would havesm challenged with his prior convictions,
including a conviction for felony indecent exposie, Wantland had already told the jurors during

voir dire that Petitioner had prior convictionscluding a sex-related conviction. Clearly, Mr.

This and other unpublished opinions are cited for persuasive valutBd¢ar. R. 32.1(A).
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Wantland believed Petitioner would testify and decided to take the “sting” out of the prior
convictions by admitting them during voir dire. Petitioner’s testimony may have been enough to
create reasonable doubt for at least one jurortharkfore, to undermirenfidence in the outcome

of Petitioner’s trial. Having satisfied both prongs of the Strickistathdard, Petitioner’s claim of
ineffective assistance of trial counsel is meritorious. Appellate counsel provided ineffective
assistance in failing to raise this claim on dirgxqtesal. Petitioner’s request for habeas corpus relief
shall be conditionally granted.

C. Petitioner is not entitled to habeas relief on his remaining claims

1. Ineffective assistance of trial counsel (part of ground 4)

Petitioner’'s remaining claims of ineffective atance of trial counsel are, in large part,
subsumed by the Court’s finding merit to Petitionet&m of ineffective assistance of counsel for
refusing to allow him to testify. For example,discussed above, trial counsel clearly anticipated
that Petitioner would testify. Therefore he diot provide ineffective assistance in waiving a
bifurcated trial or in discussing Petitioner’s record of prior convictions with prospective jurors
during voir dire. Petitioner is not entitled to relief on this claim under 28 U.S.C. § 2254(d).

The Court further finds that Petitioner has not satisfied the Stricktandard as to his claim
that trial counsel provided ineffective assis&@nn failing to object to comments made by the

prosecutor in closing argument. The Court has reviewed the allegedly improper conmtiets

On direct appeal, Petitioner complained that during closing argument, the prosecutor
erroneously stated that he represented the child, expressed his personal opinion regarding
guilt, cast Petitioner as a threat to society, operly stated that the child would suffer harm
unless Petitioner were found guilty, vouched for the credibility of the victim, and improperly
stated that Petitioner needed a severe sentertbatdee would not be returned to society.
SeeDkt. # 17, Ex. 1.
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context of the parties’ closing arguments andghtliof the evidence pregex at trial. The Court
finds the comments were objectionable and cowstsamlld have objected. However, failure to do
so does not satisfy the standard for ineffecagsistance of counsel. Petitioner is not entitled to
habeas relief on this claim.

2. Ineffective assistance of appellate counsel (part of ground 4)

In his supporting brief (Dkt. # 4), Petitionelleges that his appellate counsel provided
ineffective assistance when he failed to raise mttlappeal the habeas claims raised by Petitioner
in his application for post-conviction relief. Petitiomaised this claim of ineffective assistance of
appellate counsel in his post-conviction proceedigsdiscussed above, the legal standard cited
by the OCCA in denying Petitioner’s claim of inettive assistance of appellate counsel deviates
from the controlling federal standard. Car@#7 F.3d at 1202-05. Therefotige Court will analyze
Petitioner’s additional claims of ineffective assistance of appellate calewsalo.

Petitioner complains that his appellate counstlised to raise the claims identified in the
habeas petition on direct appeal. &k # 4 at 19. Those clainnsclude grounds 1, 2, 3, part of
4, 5, and 6. The Court has determined aboveaihaellate counsel provided ineffective assistance
in failing to challenge trial counsel’s failure to allow Petitioner to testify. Many of Petitioner’s
remaining claims of ineffective assistance of dippe counsel are linked to his failure to testify.
To the extent Petitioner’s remaining claims can be separated from his claim regarding his failure to
testify, the claims omitted by appellate counsel lack merit.

a. Trial court’'s denial of right to due process by failing to conduct a
bifurcated proceeding

As discussed above, appellate counsel argued on direct appeal that trial counsel provided

ineffective assistance in waiving a bifurcatedltriga his habeas petition, Petitioner argues as his
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first proposition of error that he was denied due process by the trial court’s failure to conduct a
bifurcated trial. However, the Supreme Court has held that there is no federal constitutional right

to a bifurcated trial._Spencer v. Tex&885 U.S. 554, 568 (1967) (“Two-part jury trials . . . have

never been compelled by this Court as a matteowstitutional law, or even as a matter of federal
procedure.”). As aresult, the trial court’s a@gpaience in Petitioner’s decision to waive a bifurcated
trial did not result in a denial of due process. As this claim lacks merit, appellate counsel did not
provide ineffective assistance in failing&ase this claim on direct appeal. Codék F.3d at 392-93.
b. Denial of effective assistance @ounsel and due process by refusing to
allow Petitioner to testify, to present witnesses for the defense, or to
speak at sentencing

The Court has found merit to Petitioner’s clatimest appellate counsel provided ineffective
assistance in failing to argue that trial counsel/jated ineffective assistance in refusing to allow
him to testify. Counsel’s failure to call other witnesses for the defense does not constitute
ineffective assistance. Marianne Hewitt'stiteeny would not have provided an alibi and would
have otherwise been cumulative of Petitionerssiteony. Therefore, trial counsel did not provide
ineffective assistance in failing to call Marianne Hewitt as a witness.

The Court also finds that appellate counsdlrtbt perform deficiently in failing to raise a
claim based on the trial court’s failure to allow Petitioner to speak at sentencing. The sentencing
transcript reflects that prior to formséntencing, the following exchange took place:

THE COURT: Mr. Wantland, do you have ahiytg further on your client’s behalf?

MR. WANTLAND: No, Your Honor.

THE COURT: Mr. Hewitt, anything that you wish to say before sentencing is
imposed?

THE DEFENDANT: No, Your Honor.
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THE COURT: The testimony at this trial wahilling to me in its simplicity and in
the obvious dark compulsion, Mr. t#t, that drives you to do what
you do. | believe that you are, undaetiiy, a menace to society, as
the State has said, if society includes young children and children that
are in your presence without any supervision by another adult.

The Court finds that the jury verdict was arrived at by persons
who are charged by the law to make punishment recommendations
and | would not disturb that jury verdict.

You are ordered to serve one hundred and twenty-five years
in the Department of Corrections’ custody, pursuant to what the jury
had recommended. You are ordered to pay a fine of one thousand
dollars. You are likewise ordered to pay a fifty dollar Victim’s
Compensation Assessment and Court Cost.

THE DEFENDANT: Your Honor, may | ask — speak of the testimony given in court?

THE COURT: No, Mr. Hewitt, your time to speakover. There is nothing that |
want to hear from you right now.

(Dkt. # 19-2, Sent. Trans. at 7-9) hat record reflects that, coaty to Petitioner’s allegation, the
trial court judge afforded Petitioner the opportunity to speak just prior to imposition of sentence.
However, Petitioner declined to say anything. Gaitgr the trial court judge imposed sentence did
Petitioner request to speak. At that point, it veaslate. Petitioner was not denied due process at
sentencing. Neither trial nor appellate counsel provided ineffective assistance of counsel.
C. Denial of right to an impartial jury

In his third proposition of error, Petitioner contetiulst he was deprived of an impatrtial jury
when his trial counsel waived his right to a bifated trial and informed the prospective jurors
during voir dire that Petitioner had three prfelony convictions, including one for indecent
exposure, Selkt. # 4 at 13. He clainappellate counsel provided ineffective assistance in failing
to raise this claim on direct apal. The Sixth Amendment, as &épable to the states through the
Fourteenth Amendment, and principles of duepss guarantee a criminal defendant in state court

an “impartial jury.” Ristaino v. Rosst24 U.S. 589, 595 n.6 (1976) (citations omitted); RoSS V.

19



Oklahoma 487 U.S. 81, 85 (1988). “[T]he Constitution prpposes that a jury selected from a fair
cross section of the community is impartiagaedless of the mix ohdividual viewpoints actually

represented on the jury, so long as the jurorgoasacientiously and properly carry out their sworn

duty to apply the law to the facts of the particular case.” Lockhart v. Mc@réeU.S. 162, 184

(1986). In_Ross v. Oklahom#he Supreme Court found that any claim of jury impartiality must

focus on the jurors who ultimately sat. Ro&87 U.S. at 86. The Supreme Court has also stressed
that the trial court is granted wide discretiorconducting voir dire in &as of inquiry that might

tend to show juror bias. Mu’min v. Virgini&00 U.S. 415, 427 (1991)Vbir dire examination

serves the dual purposes of enabling the court to select an impartial jury and assisting counsel in
exercising peremptory challenges.” &.431.

During voir dire, both the prosecutor and trial counsel informed the prospective jurors of
Petitioner’s prior convictions. Defense counsel thkeljurors that the fact that Petitioner had prior
convictions did not mean that he was guilty of the crime chargedDI&e# 19-1 at 97-98. At the
evidentiary hearing, Mr. Wantland testified that stimtegy was based on the fact that he believed
Petitioner would testify. Sdekt. # 71 at 53. Based on the prospective jurors’ responses, he could
determine whether any prospective juror harbbras or prejudice against Petitioner because of his
prior convictions. Other than the fact tha® was found guilty, Petitioner points to nothing
suggesting that his jury was not impartial. Aftareful review of theecord, the Court concludes
that Petitioner’s claim that he was denied the rightrial by an imparal jury lacks merit.
Therefore, appellate counsel did not perform deficiently in failing to raise this claim on direct

appeal.
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d. Ineffective assistance of trial counsel

In his brief in support (Dkt. # 4), Petitionetentifies numerous claims of ineffective
assistance of trial counsel that were not raisedimtt appeal. He claims that his first court-
appointed attorney, Robert Price, provided ingffecassistance in advising him to plead guilty and
then withdrawing when Petitioner refused to plead guilty. He also claims that trial counsel, Timothy
Wantland, provided ineffective assistance of celms failing to prepare Petitioner for trial; in
failing to request that the jury be instructed on the 85% Rule; in failing to conduct proper voir-dire;
in failing to engage in meaningful cross-exaation and utilize potent impeachment evidence; in
failing to adequately investigate to identify esate; in failing to utilize available evidence; in
failing to present witnesses for the defense;ianfdiling to act as loyal advocate for Petitioner
throughout trial and at sentencing.

The Court has addressed Petitioner’s claimdpatllate counsel was ineffective in failing
to raise on direct appeal Petitioner’s claim that tounsel provided ineffective assistance in failing
to present witnesses for the defense above. Doet @urther finds that appellate counsel did not
provide ineffective assistance in failing to raise #uditional claims of ineffective assistance. As
to Petitioner’s claim concerning the representation provided by attorney Price, Petitioner cannot
demonstrate that he was prejudiced by Mr. Priaeigce to plead guilty. Petitioner clearly desired
a jury trial and he received a jury trial. Iddition, the record reflects that by minute order filed
February 23, 2005, while Petitioner was representedyPrice, a change of plea hearing was
scheduled for March 7, 2005. Sb&t. # 19-3, O.Rat 26. Two days later, on February 25, 2005,
Petitioner, represented by Mr. Wantland, filed a motion to set aside waiver of jury tral2[d.

Thus, because another attorney, Mr. Wantland, was promptly appointed to represent Petitioner,
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Petitioner cannot demonstrate prejudice based onlyhe fact that Mr. Price withdrew from
representation. Petitioner’s claim of ineffective assistance by Mr. Price lacks merit and appellate
counsel did not provide ineffective assistanctailing to raise the claim on direct appeal.

Mr. Wantland’s failure to allow Petitioner testify at trial has been discussed above.
Petitioner’s other specific claims lack merit. EifBetitioner alleges that Mr. Wantland failed to
consult with him prior to trial. However, Petitier has failed to support this claim with any facts
demonstrating how he was prejudidsadhis alleged failure. Condary allegations are insufficient

to entitle a petitioner to relief. Hall v. Bellma@35 F.2d 1106, 1110 (10th Cir. 1991) (holding that

even pro se plaintiffs must allege sufficieatts on which a recognized legal claim can be based,
and that conclusory allegations will not suffice). Similarly, Petitioner’s claim that Mr. Wantland
failed to otherwise “act as loyal advocate” is undeveloped and conclusory and does not entitle
Petitioner to habeas relief. Because these claimgfiéctive assistance of trial counsel lack merit,
appellate counsel did not provide ineffective aasist in failing to raise the claim on direct appeal.

Next, Petitioner claims that trial counsel piaed ineffective assistance in failing to request
that the jury be instructed on the 85% Rule. Urider85% Rule, as applicable to the facts of this
case, “[p]ersons convicted of: [llewd molestatadra child as defined iBection 1123 of [Title 21]

. shall be required to serve not less trdghty-five percent (85%) of any sentence of
imprisonment imposed by the judicial system prior to becoming eligible for consideration for
parole.” Okla. Stat. tit. 21, § 13.1 (2002). At timee of Petitioner’s trial, held September 14-15,
2005, an instruction on the 85% Rule was ngunmed under Oklahoma law. On February 22, 2006,
or more than five (5) months after Petitioner’slirilae OCCA held that trial courts should instruct

jurors on the 85% Rule pritw sentencing. Anderson v. Stai80 P.3d 273, 283 (Okla. Crim. App.
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2006). The Andersooourt, however, specified that its Holg was prospective and did not apply
to “cases before this decision.” Betitioner’s trial counsel did not perform deficiently in failing to

anticipate the change in law by requesting an instruction on the 85% RuldaS=ev. Addison

275 Fed. Appx. 802, 806 (10th Cir. 2008) (unpublisi{fd)he failure of Mr. Haney’s lawyer to
request an instruction on the 85% Rule did moistitute ineffective assistance of counsel because

Andersorwas not decided until four months after his triac&t. denied, 129 S. Ct. 766 (Dec. 15,

2008); Cheadle v. Dinwiddj@78 Fed. Appx. 820, 823 (10th Cir. 2008) (unpublished) (“Although
the OCCA recently changed its position with regardvhether the jurgan be instructed on how
much time a defendant must serve before parole eligibility, that court did not base its change on
anything in the United States Constitution, nor did it apply the new rule retroactively. In sum,
Cheadle has not shown appellate counsel wagitdgimally ineffective for failing to critique the
work of trial counsel.” (citing Andersori30 P.3d at 283)kert. denied, 129 S. Ct. 918 (Jan. 12,
2009). In this case, therefore, trial counsel m@sonstitutionally ineffective and appellate counsel
did not provide ineffective assistance in failing to raise this claim on direct appeal.

Petitioner also claims that trial counsel pa®d ineffective assistance in failing to conduct
proper voir dire. To the extent Petitioner’s clairhased on trial counsel’s discussion of Petitioner’'s
prior convictions with prospective jurors, the Cdurds that because trial counsel anticipated that
Petitioner would testify, it was proper for counsgelse the discussion to determine whether any
potential jury member harbored bias or prejudigainst Petitioner because of his prior convictions.
This claim of ineffective assistance of trial cogliacks merit and appellate counsel did not provide

ineffective assistance in failing to raise the claim on direct appeal.
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Petitioner also alleges that trial counsel failed to engage in meaningful cross-examination
and utilize potent impeachment evidence. In his reply (Dkt. # 20), Petitioner claims that trial
counsel failed to pursue his allegations that Off@gencer lied at preliminary hearing, that Catoosa
Police did not recover a black jacket or QuikTrip cup because Petitioner had no such items, that
S.M. described someone in a white hat and that Petitioner’s hat was dark blue, that the same
investigating Catoosa police officers had relyelmarassed and threatened Petitioner on numerous
occasions, that S.M. and his father were later evicted from the apartments because of S.M.’s
“excessive and extreme vandalism,” that S.M. made a faulty identification based on the officers’
exclamation that “we’ve got the sex offender,” and that the police reports and Information Sheet
failed to identify anyone named Christopher Hopkins as being present at the time of the incident.
These claims are, in large part, speculative and lacking evidentiary support. Petitioner does provide
a Rogers County Jail property receipt reflecting a list of property items picked up by Marianne
Hewitt on September 23, 2004d0on September 15, 2005. $¥4d. # 20, Ex. 7. That list includes
a blue cap. Idit does not include a dark coat, a QuikTrip bottle, or a white ball capiddever,
the fact that those items are not on the list doesex#ssarily lead to the conclusion that Petitioner
was not wearing a white ball cap agid not have a QuikTrip bottle or dark coat at the time of his
arrest. In addition, because trial counsel anticipated calling Petitioner as a witness, those
discrepancies could have been exploredrmduRetitioner’s testimony. Because the Court has
addressed counsel’s failure to allow Petitionersafie no further relief on this claim of ineffective

assistance of trial counsel is warranted.
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e. Excessive sentence
As his fifth proposition of error, Petitioner cotams that his 125 year sentence is improper
and a violation of the Eighth Amendment. He claims appellate counsel provided ineffective
assistance in failing to raise this claim on direct appeal.
“The Eighth Amendment, which forbids ctwand unusual punishments, contains a narrow

proportionality principle that applies t@ncapital sentences.” Ewing v. Califorf®®8 U.S. 11, 20

(2003) (citation and internal quotations omittéid)e proportionality principle, however, “reserves

a constitutional violation for only the extraordinary case.” Lockyer v. Andra@e U.S. 63, 77

(2003);_sealsoUnited States v. Gillespid52 F.3d 1183, 1190-91 (10th Cir. 2006) (summarizing

Supreme Court precedent on the proportionality polec@and noting that “the [Supreme] Court has
only twice invalidated a sentence under thghith Amendment: once in 1910, when the defendant
was sentenced to fifteen years in chains and lador for falsifying a public document; and most
recently in 1983, when the defendant was semtro life without parole after committing six
nonviolent felonies including writing a bad $100-dollar check”) (citations omitted). As the Tenth
Circuit has instructed, courts “are reluctant teeifere with the legislative determination of an

appropriate sentence range.” Hawkins v. Hargét F.3d 1279, 1285 (10th Ci©99). Application

of the narrow proportionality principle has, therefdreen reserved to the truly extraordinary case
involving a sentence grossly disproportitent the crime of conviction. ldt 1282; sealsoUnited

States v. Angelq<l33 F.3d 738, 750 (10th Cir. 2008nited States v. Guruld61 F.3d 1238, 1247

(10th Cir. 2006).
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In this case, Petitioner was found guilty of Leats with a Child, After Former Conviction
of Two or More Felonies, and was sentenced to 125 {e&wstitioner’s prior convictions, for
Assault and Battery on a Police Officer, Assauld Battery With a Dangerous Weapon, and Felony
Indecent Exposure, included crimes of violenod a sex offense. The sentencing range provided
by the Oklahoma recidivist statute is 20 yeatdeamprisonment. While Petitioner’s sentence was
arguably disproportionate as punishment for hisaaonduct, it is not grossly disproportionate to

his crime as determined by Supreme Court rulings. Haeelin v. Michigan501 U.S. 957, 994

(1991) (holding that a sentence of life withoutrgla is not disproportionate to a first-time
offender’s conviction of possession of cocaine). Petitioner fails to present the extraordinary case
needed to establish a violation of his Eighthekdment rights. Appellate counsel did not provide
ineffective assistance in failing to raise this claim on direct appeal.

3. Denial of due process and equal prettion by refusing to allow Petitioner to
access transcripts

In ground six of his petition, Petitioner clainhe was denied due process and equal
protection when he was denied access to his transcripts. In support of this claim, Petitioner provides
a letter from his appellate counsel stating thagtinot provide copies ofg¢hranscripts in that you
have not paid for these items and they mustehened to the Court Clerk upon completion of the
case.” _Sedkt. # 4, Ex. 11. Petitioner also sought copies of the transcript prior to filing his
application for post-conviction relief. Howevhrs request was denied. On post-conviction appeal,

the OCCA denied relief on Petitioner’s claim thathael been denied copies of the transcripts in

In closing argument, the prosecutor requested “that you return a verdict of guilty, and that
you assess punishment at 250 years in the Department of Corrections, so that he will not be
back.” SeeDkt. # 19-1, Tr. Trans. at 256. Under thets of this case, that request should
have at the very least drawn an objection from defense counsel.
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violation of due process, stating that “Petitioner’s request for free transcripts was addressed and
denied by this Court in an Order issu@ctober 9, 2007, Case No. MA 2007-0949.” B&e # 17,
Ex. 6. Inthe order cited by the OCCA, the stgipellate court cited Okla. Stat. tit. 22, § 1080, and
Tiger v. State859 P.2d 1117 (Okla. Crim. App. 1993), dadnd that “[u]ntil Petitioner files an
application for post-conviction relief in the Districourt which makes a showing of need and raises
a genuine issue of material faPetitioner would not be entitled to transcripts at public expense.”
SeeDkt. # 19-4 at 146.

It is clear that the Due Process and Equatdetion Clauses of the fourteenth amendment
require states to provide indigent inmates trapsewhen such transcripts are essential to achieving

adequate appellate review. Griffin v. Illinpi351 U.S. 12, 189 (1956). Courts generally have

refused to recognize an indigent’s constitutional right to a personal transcript, however, when a

transcript has been made avhi&to his or her counsel. Seeg, Anderson v. Tomasi®30 F.2d

32 (10th Cir. 1991) (unpublished); Gay v. Watkisg9 F.Supp. 1019, 1021 (E.D. Pa. 1984); United

States v. Davidsqr38 F.Supp. 1253, 1255 (N.D. Ind. 1977).

In this case, Petitioner’s appellate counsel had access to the trial transcript. As a result,
Petitioner’s rights to due process and equalgatain were not violated because he was not
personally provided a copy of the transcfgtpurposes of dact appeal. AnderspA30 F.2d 32.

To the extent Petitioner’s ground 6 claim is basethok of a personal copyf the trial transcript
for purposes of direct appeal, the claim shall be denied

Next, Petitioner’s claim that the state coumi€nial of his request for transcripts for
preparation of his application of post-convictiohefeviolated his rights talue process and equal

protection is a challenge to Oklahoma'’s post-cormicfirocedures. It is well established that the
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federal writ of habeas corpus reaches only coronstin violation of the United States Constitution,

laws, or treaties. E.gestelle v. McGuire502 U.S. 62, 67-68 (1991); Pulley v. Hardsé5 U.S. 37,

41 (1984); Smith v. Phillips#55 U.S. 209, 221 (1982); Brinlee v. Cri§08 F.2d 839, 843 (10th

Cir. 1979). In this regard, the Supreme Court hatedtthat “[flederal courts have no supervisory
authority over state judicial proceedings and mégrvene only to correct wrongs of constitutional

dimension.” Smith v. PhillipsA55 U.S. at 221. The Tenth Circu@t of Appeals has held that an

attempt by a habeas petitioner to challenge “the Oklahoma post-conviction procedures on their face
and as applied to him would fail to state a febepastitutional claim cognizable in a federal habeas

proceeding.” Steele v. Younfjl F.3d 1518, 1521, 1524 (10th Cir. 1993);aleeSellers v. Ward

135 F.3d 1333, 1339 (10th Cir. 1998) (holding thatléeged deprivation of due process based on
the state appellate court’s refusal to grant4gosviction review was not cognizable on federal
habeas corpus “because the constitutional ern@ises focuses only on the State’s post-conviction

remedy and not the judgment which providedidss for his incarceration”); Graves v. BopNe.

99-7013, 1999 WL 1079626, at *2 (10th Cir. NA&O, 1999) (unpublished) (“Mr. Graves’
challenges to Oklahoma’s post-conviction procedulo not amount to federal constitutional claims
in a federal habeas action.”).

Petitioner’s challenge to the state courts’ denial of free transcripts for preparation of his
application for post-conviction relief is a challenge to Oklahoma post-conviction procedures and
fails to state the deprivation of a federal adnsonal right. Thus, the claim in Ground 6 based on
Oklahoma'’s post-conviction procedures shall be etkfor failure to state a cognizable claim for

habeas relief.
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4. Procedural bar

Petitioner first raised his claims that he wiasied due process by the trial court’s failure
to conduct a bifurcated trial (ground 1), that he dexsied his right to an impatrtial jury (ground 3),
and that trial counsel provided ineffective assistaof counsel for failing to “prepare Petitioner for
trial; request jury instruction; conduct proper vior-dire [sic]; engage in meaningful cross-
examination and utilize potent impeachment evideadeguately investigate to identify evidence;
utilize available evidence; present witnesses for the defense; object to instances of prosecutional
[sic] misconduct; and to act as loyal advocate for Petitioner throughout trial and at sentencing”
(grounds 2 and 4) on post-conviction appeal. Bide# 17, Ex. 4. The record also confirms that
Petitioner has never presented his excessive sentence claim (ground 5) to thé OCCA.

In resolving Petitioner’s claims of ineffectiassistance of appellate counsel, the Court has
determined that, with the exception of his claim of ineffective assistance of trial counsel for refusing
to allow him to testify, none of the claims raised in the application for post-conviction relief has
sufficient merit and that appellate counsel didprotvzide ineffective assistance in failing to raise
the claims. Therefore, the Court finds it unnecesgagngage in a lengthy analysis of procedural
bar. Because the claims ider@d above, as raised in Petitioner’s post-conviction application, lack

merit, Petitioner is not entitled to habeas corpus relief on those claims.

In his reply (Dkt. # 20), Petitiomestates that he did presémg excessive sentence claim to

the OCCA as part of ground Xl as raised in his application for post-conviction relief.
However, in ground Xl, Petitioner argued that he had been denied the effective assistance
of counsel. As part of thataim, he argued that “Wantlasdid and did nothing to protect
Hewitt’s right to allocution nor to dissuadadge Posts’s imposition of a sentence of 125
years, a violation oHewitt's Eighth Amendment protection against such excessiveness.”
SeeDkt. # 17, Ex. 4 at 22. Thus, the excessigrtence claim was raised as an instance of
ineffective assistance of counsel, and was not fairly presented to the OCCA as a separate
claim based on violation of the Eighth Amendment.
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CONCLUSION
Petitioner received constitutionally ineffectivesestance of trial and appellate counsel. As
a result, he is entitled to a new trial. Accoglin the petition for writ ohabeas corpus shall be

conditionally granted. His remaining claims lack merit and are denied.

ACCORDINGLY, ITISHEREBY ORDERED that the petition for writ of habeas corpus
(Dkt. # 1) isconditionally granted on Petitioner’s claim of ineffective assistance of appellate
counsel for failing to raise a claiofiineffective assistance of triedunsel for refusing to allow him
to testify. Petitioner’'s remaining claims lack merit and are denied. The writ of habeas corpus shall
issue unless the State of Oklahoma commencesria\proceedings withii20 days of the entry

of this Opinion and Order.
DATED this 6th day of February, 2012.

Tlsree C X

TERENCE C. KERN
UNITED STATES DISTRICT JUDGE
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