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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA, )

)
Plaintiff, )

)

V. ) Case No. 08-CV-278-TCK-PJC
)

(1) LINDSEY K. SPRINGER, Individually )

and as Co-Trustee of the S.L.C.A. Family )

Trust; (2) REGINA M. CARLSON, as )

Co-Trustee of the S.L.C.A. Family Trust; )

(3) MARTHA F. MOORE, Individually and )
as Trustee of the W.T. Moore and Martha F. )
Moore Revocable Trust dated June 12, 2002, )
(4) W.T. SMITH; and (5) JANETH S. SMITH, )

)

Defendants. )

OPINION AND ORDER

On May 9, 2008, Plaintiff United States of Anwer (“United States”) filed its Complaint
against: (1) Lindsey K. Springer (“Springer”), imatlually and as co-trustee of the S.L.C.A. Family
Trust; (2) Regina M. Carlson, as Co-Trustee of the S.L.C.A. Family Trust; (3) W.T. Moore; (4)
Martha F. Moore; (5) W.T. Smith; (6) Janet S.i®im(7) Albert Mendez, individually and as trustee
of the Mendez Family Trust; and (8) Kathy Anglin, in her official capacity as Creek County
Treasurer. (Compl. Doc. 2.) On October 10, 2008, the United States filed an Amended Complaint
(Doc. 36) which, among other things, eliminafefendants Mendez, Anglin, and W.T. Moore as
defendant$. The United States seeks to reduce to judgment the federal tax assessments made
against Springer for his unpaid 1990-1995 federal income tax liabilities and the penalty provided

by section 6673 of the Internal Revenue Code (ZCI). (Am. Compl., Doc. 36, 1 2.) The United

1 'W.T. Moore died on September 18, 2007. The United States also changed the name
“Janet Smith” so that it correctly reads “Janeth Smith.”
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States also seeks a judicial aetmation that the “S.L.C.A. Family Trust” is Springer’s alter ego
or nominee. Finally, the United States seeks tedose its tax liens against real property in Creek
County, Oklahoma, owned by Springer but titled i tlame of the S.L.C.A. Family Trustd.{

Now before the Court are the following pending motions: “Springer’s Motion to Enjoin
under 27 U.S.C. 8 6330(e)” (a motion for permanejunction) (Doc. 57) “Springer’s First
Amended Motion to Dismiss Amended Complaint” (Doc. 64); Motion to Dismiss for Statute of
Limitations Violations (Doc. 81); Motion to Bimiss (the cross-claims) (Doc. 121); Motion for
Summary Judgment by Cross Claimants AgainsiGSA..Family Trust (Doc. 153); United States’
Motion for Summary Judgment (Doc. 154); Mwtifor Summary Judgment (Doc. 161) (filed by
Springer); and Springer's Emergency Motion Eajoin Under 26 U.S.C. 8 6330(e) and for
Temporary Restraining Order, which was filed by the Court Clerk as two separate documents, a
motion for temporary restraining order (Doc. 1a2d a motion for preliminary injunction (Doc.
173).

l. Allegations and Evidencé

A. Jurisdiction and Venue

The United States alleges that jurisdiction over this action was conferred by 28 U.S.C. §
1340 and § 1345, and by 26 U.S.C. § 7402. (Am. Coby. 36, 1 3.) Further, the United States
alleges that venue in the Northern Dista€Oklahoma is proper under 28 U.S.C. § 1396 because

all the defendants reside in this judicial districid @also because the real property that is the subject

2 Because the Court is addressing the motions to dismiss as well as the motions for
summary judgment, references in this section are made to the allegations of the Amended
Complaint as well as to supporting evidentiary materials subsequently offered in the various
motions.



of this action is located in Creek County, Oklahondd. § 4.) Springer resides in Kellyville,
Oklahoma, within this judicial districtld. 1 5; Strong Decl., Doc. 158, Ex. 26., Springer Depo. 8:3-
15.) Springer was also named as a defenddms icapacity as Co-Trustee of the S.L.C.A. Family
Trust. (Am. Compl., Doc. 36, 5.)

B. Springer’'s Federal Income Tax Liabilities

On September 3, 1996, the Commissioner of Internal Revenue issued two notices of
deficiency to Springer, one asserting federalimedax deficiencies against him for the years 1990
through 1992 and the other asserting federal indameéeficiencies against him for the years 1993
through 1995. I¢.  10; Darnold Decl., Doc. 156, { 5, Ex. 1n)these notices of deficiency, the
Internal Revenue Service (“IRS”) determinedittiSpringer was liable for federal income tax
deficiencies and penalties for his failure to fdderal income tax returns (26 U.S.C. § 6651(a)) and
pay estimated taxes (26 U.S.C. § 6654) forli9@0-1995 tax years. (Am. Compl., Doc. 36, 1 11;
Darnold Decl., Doc. 156, 1 5, Ex. 1.)

Springer filed a petition with the United States Tax Court to redetermine the tax deficiencies
proposed by the Commissioner for the 1990-1995 taxsydam. Compl., Doc. 36, { 12; Darnold
Decl., Doc. 156, | 6, Ex. 1.) The Tax Court entered an order dismissing Springer’s petition and
deciding that he was liable for deficiencies atatutory additions to tax for the 1990-95 tax years
as set forth in the notices of deficiency atidition, the Tax Courtimposed a $4,000 penalty against
Springer pursuantto 26 U.S.C. § 6673 with eesjpo the tax year ending December 31, 1996. (Am.
Compl., Doc. 36, 1 13; Darnold Decl., Doc. 15,2 Ex. 5.) Springer appealed from the Tax
Court decision to the United States Court of 8alg for the Tenth Ciréu The Tenth Circuit

dismissed his appeal 8pringer v. Comm:rNo. 97-9008 (10 Cir. Oct. 15, 1997), because he had



failed to pay the sanctions assessed against him in a prio6Sgas®er, et al. v. Internal Revenue
Serv, 81 F.3d 173 (10Cir. 1996). (Am. Compl., Doc. 3§,14; Darnold Decl., Doc. 156, 12, Ex.
5.)

The United States alleges that,1897, 1998, 1999, 2005n@d 2007, a delegate of the
Secretary of the Treasury made assessment agamdsgave notice and made demand for payment
upon Springer, for unpaid federal income taxessaattitory additions to tax for the 1990-96 taxable
years. §eeAm. Compl., Doc. 36, 1 15; Rice Decl., DAa&7, Exs. 6-12.) The total unpaid balance
of the assessments is calculated by the United States as approximately $161,897.83. (Am. Compl.,
Doc. 36, 1 15.) Nonetheless, Springer never fhegdax assessments together with the statutory
additions to tax and interest which have accrued thereon as provided bidl&ip6.) The United
States calculates the total unpaid balance ofskessments and statutory additions to tax for the
1990-1995 tax years, together with the 26 U.S.C. § 6673 penalty and accrued but unassessed
statutory interest and penaltias approximately $378,131.54d.(f 18; Rice Decl., Doc. 157, 1
103)

The IRS filed a notice of federal tax lien withtspect to the unpaid federal income taxes and
statutory additions to tax for the 1990-1996 tamng against Springer with the County Clerk of
Creek County, Oklahoma, on April 28, 1999. (Am. Compl., Docf38®; Ambuehl Decl., Doc.

22, 113, Ex. 16; Tinkler Decl., Doc. 21, 11 9,10, Exs. 2, 3.)

®Rice calculates the total as $381,702.39, perhaps due to interest and penalties accruing
after the filing of the Amended Complaint.



C. Suspension and Review of Efforts to Collect

On March 2, 2005, the IRS sent a “Final et Notice of Intent to Levy and Notice of
Your Right to a Hearing” (IRS lteer 1058) (the “Notice”) to Springer with respect to the delinquent
federal tax liabilities described above. (Am. Copipoc. 36, § 21; Rice €xl., Doc. 157, 1 6.) In
response, on March 15, 2005, Springer filed a RedoeatCollections Due Process Hearing (IRS
Form 12153) with the IRS. (Am. Compl., Doc. §&2; Rice Decl., Doc. 157, {1 7.) Consequently,
the IRS suspended its efforts to collect the fald@x liabilities while the hearing and any appeals
therefrom were pending. (Am. Compl., Doc. $&2; Rice Decl., Doc. 157, 1 7.) On August 16,
2005, the IRS sent Springer separate Notices of Determination that sustained the IRS decision to
levy upon Springer’s assets to collect thostefal tax liabilities. (Am. Compl., Doc. 3§,25;
Strong Decl.,, Doc. 158, T 3, Ex. 13.) Spring®ught judicial review of the Notice of
Determination on or about September 15, 200Spinnger v. United States, et,alase No. 5:05-
CV-01075-F (W.D. Okla.). (Am. Compl., Doc. 3626; Strong Decl., Doc. 158, { 4, Ex. 14.)

On August 7, 2006, the Western Districtaklahoma dismissed the action on the grounds
that res judicata barred theiiaa. (Am. Compl., Doc. 3@]27; Strong Decl., Doc. 158, 1 4, Ex. 14.)
Springer filed a notice of appeal on August 23, 200Be Tenth Circuit affirmed the dismissal of
the civil action on May 1, 2007 in Appebllo. 05-6387, and Springer’s petition for a writ of
certiorari was denied by the United States 8o Court on January 14, 2008. (Am. Compl., Doc.
36,1 27; Strong Decl., Doc. 158, 11 5,6, Exs. 15sk€; Springer v. Internal Revenue Serv. ex. rel.
United StatesCase Nos. 05-6387, 06-5123, 06-6268, 2007 WL 12524 75Cit0May 1, 2007),

cert. den.128 S.Ct. 1093 (2008).)



Within 30 days of the dismissal of the actiarthe Western District case, Springer filed a
petition with the Tax Court i®pringer v. Comm;rDkt. No. 17707-06L, with respect to the same
Notices of Determination described above. (Romp. Doc. 36, 28.) On or about November 14,
2007, the Tax Court granted the motion of then@ossioner for summary judgment and determined
that the IRS could proceed with the collectiospfinger’s unpaid federal income tax liabilities for
the 1990-1995 tax years and the 26 U.S.C. 8§ 66ialyyefor 1996. (Am. Compl. Doc. 36, 1 29;
Strong Decl., Doc. 158, 7, Exs. 17.) Spriragggealed that decision and, on August 31, 2009, the
Tenth Circuit affirmed the decision of the Tax Co@pringer v. Comm;r580 F.3d 1142 (10Cir.

2009). In his briefing, Springer stated that he weeparing a petition for writ of certiorari to the
United States Supreme Court due January 24, 2010. (See Supp. Br., Doc. 174, n.2.). The docket
for the Supreme Court shows that he filed a petition for writ of mandamus on January 21, 2010 in
Case No. 09-8701.

D. The Refiled Federal Tax Liens

While the actions in the Tenth Circuit and the Tax Court were pending in 2007, the IRS
refiled notices of federal tax liens on A6, 2007, June 12, 2007, and June 26, 2007 with respect
to the unpaid federal income taxes and statwtddytions to tax for the 1990-1995 tax years and the
26 U.S.C. 86673 penaltyd( 1 20; Ambuehl Decl., Doc. 2218, Ex. 16; Tinkler Decl., Doc. 21,

199, 10, 18, 20, 22, Exs. 2, 3, 10, 12, 14.) Thd 26, 2007 notice duplicates the April 28, 1999



notice. (d. § 3¢; Ambuehl Decl., Doc. 22, 15, Ex. 16.) The June 26, 2007 notices duplicate the
notices filed against Springer on June 12, 2007..1(32, Ambuehl Decl., Doc. 22, 1 17, Ex. 16.)

On or about August 23, 2007, the IRS erausdy mailed two “Taxpayer’'s Copies” of
Certificate[s] of Release of Federal Tax Lien (R@68(A)) (“Certificates oRelease”) to Springer.
These certificates, which set forth the same serial numbers as the notices filed on June 26, 2007,
were not filed with the County €tk of Creek County, Oklahoma. The IRS had determined that the
tax liens did not meet the requirements foeaske under 26 U.S.C. § 6325(a) as the underlying tax
liabilities had not been satisfied, nor had thegome unenforceable, and no bond had been filed
with the IRS with respeco the liabilities. $ee idf 35, 38.) The IRSithdrew the April 26, 2007
lien by filing a Withdrawal of Fed Notice of Federal Tax Lien with the County Clerk of Creek
County, Oklahoma, on or about September 4, 2007 @31; Ambuehl Decl., Doc. 22, | 16, Ex.

16; Tinkler Decl., Doc. 21, 19, Ex. 11.) ©Onabout September 13, 2007, the IRS similarly
withdrew the two notices filed on June 26, 200d. { 33; Ambuehl Decl., Doc. 22, { 18, Ex. 16;
Tinkler Decl., Doc. 21, 11 21, 23, Exs. 13, 15.)

After the filing of the Complaint in this acot, Springer filed a motion to dismiss (Doc. 10),
in which he asserted that the IRS had raldathe federal tax liens. (See Mem. Supporting
Springer’s Mot. to Dismiss, Doc. 11, at 23-28he motion to dismiss was filed on July 16, 2008.
(See Doc. 10.) On July 29, 2008, Springer mawedmend his Motion to Dismiss to attach as

exhibits certain certificates of release of lienjehithe Court granted. (Docs. 13, 14.) He claimed

* This paragraph of the Amended Complaint indicates that the April 26, 2007 notice
duplicated the notice of April 28, 2007, but the year of that date is obviously a typographical
error because it references Exhibit 1 to the Amended Complaint, and Exhibit 1 is the April 28,
1999 notice.



that he had received the certificates oly 19, 2008, although they were dated August 23, 2007.
(Id.) On July 30, 2008, the IRS advised Springer that the taxpayers’ copies of the Certificates of
Release were sent to him in error because theasodif federal tax lien to which they referred were
withdrawn under 26 U.S.C. 8 6323 and the liens weteeleased. (Am. Compl., Doc. 36, { 36.)

On August 1, 2008, the United States moved for an extension of time to respond to the
Motion to Dismiss, stating that it needed todito investigate and describe the circumstances
surrounding the certificates of release of lien. (See. 15). The Court granted the motion for an
extension of time. (See Doc. 1@he IRS explains in the Amended Complaint that, also on August
1, 2008, Springer called a toll-free number at the @émned Lien ProcessingLP) Unit at the IRS
Center in Cincinnati, Ohio to inquire about the cexdifes of release. According to Plaintiff, the
IRS tax examiner who took the call mistakenly bedithe releases were valid and, as a result, he
erroneously caused two Certificates of Releageedkral Tax Lien (Form 668(2)) to be filed with
the County Clerk of Creek County, Oklahoma, with respect to Springer's unpaid federal tax
liabilities. (d. 1 37.)

On or about August 4, 2008, the IRS filed tRevocation[s] of Certificate of Release of
Federal Tax Lien (Form 12474) to revoke the certificates filed on August 1, 2008. The IRS also
filed another notice of federal tax lien against Springer with respect to the unpaid federal tax
liabilities at issue on that date, and it filed a o®tf federal tax lien against the S.LC.A. Family
Trust as the nominee of Lindsey K. Springemad. (Norman Decl., Doc. 24, 1 13, Ex. 24; | 14,

Ex. 25.) Springer requested a collection due E®¢&€DP) hearing in connection with the August

4, 2008 Notice of Federal Tax Lien, and afterlfR8 denied his request, Springer filed a petition



in the United States Tax Court on February 18, 28p9inger v. Comm;rNo. 3781-90L. (See
Resp. Br., Doc. 176, at 2; Reply Br., D465, at 8.) That petition remains pending.

On August 15, 2008, Plaifitifiled its response to the motion to dismiss and attached the
declarations of five IRS employees regarding the circumstances surrounding the certificates of
release. (See Docs. 20-25.) On October 10, 26868 )nited States filed the Amended Complaint
which set forth an explanation for the circumstances surrounding the certificates of release of lien.
(Am. Compl. Doc. 36.) On November 20, 200& @ourt denied Springer’s Motion to Dismiss as
moot. (Doc. 60.) However, Springer raisechsnaf the same arguments in the Amended Motion
to Dismiss (Doc. 64) currently at issue.

E. The Subject Real Property

The real property that is the subject aéthaction and upon which the United States seeks
to foreclose its tax liens, is described as follows:

The North Half (N/2) of the &utheast Quarter (SE/4) of the

Northwest Quarter (NW/4) of Section 2, Township 17 North, Range

10 East, of Creek County, State of Oklahoma.
(Am. Compl., Doc. 36, 1 44; Strong Decl., D&&8, Ex. 26, Springer Depo., 8:7-10). On or about
March 11, 1994, W.T. Moore and W.T. Smith, on behalf of themselves and their respective spouses,
entered into a contract to sell the surface andsarfights of the subject real property described
above to William D. Greenhaw and LindaGreenhaw for the sum of $34,000.00. (Am. Compl.,
Doc. 36, 145; Strong Decl., Doc. 158, Ex. 28, TW&Smith Depo., 10:12-24.) By Joint Tenancy
Warranty Deed dated April 14, 1994, the Moores and the Smiths conveyed the subject property to
the Greenhaws. (Am. Compl. Doc. 36, {géeCounterclaim, Doc. 92, { 2; Cross-Claim, Doc. 93,

1 1; Mot. Summ. J. Exs., Doc. 159, Ex. 18.a liocument titled “Real Estate Mortgage with Power



of Sale,” dated April 15, 1994, the Greenhaws marglathe above-described real property to the
Moores and Smiths. (AnCompl., Doc. 36, 1 4%&eeCounterclaim, Doc. 92, | 2; Cross-Claim,

Doc. 93, T 2; Mot. Summ. J. Exs., Doc. 159, 9.) By General Warrdy Deed, dated July 30,

1996, the Greenhaws conveyed the subject property to the S.L.C.A. Family Trust dated 3/18/94.
(Am. Compl., Doc. 36, T 4&eeCounterclaim, Doc. 92, 1 3; Cross-Claim, Doc. 93, T 3.; Mot.
Summ. J. Exs., Doc. 159, Ex. 20.) The S.L.G=Amily Trust assumed the mortgage executed by
the Greenhaws on April 15, 1994, in favor of the Moores and Smiths. (Am. Compl., Doc. 36,  48;
seeCounterclaim, Doc. 92, 1 4; Mot. Summ. J. Exs., Doc. 159, Ex. 20.)

On July 29, 1996, the day before the conveyaeseribed in the preceding paragraph, the
S.L.C.A. Family Trust executed an Assumption Agreement in favor of the Moore’s and Smiths.
(Am. Compl., Doc. 36, 1 4%eeCounterclaim, Doc. 92, | 4; Cross-Claim, Doc. 93, { 4; Mot.
Summ. J. Exs., Doc. 159, Ex. 21.) The defendants, Lindsey K. Springer and Regina M. Carlson,
formerly known as Regina M. Springer, in their capacities as trustees of the S.L.C.A. Family Trust,
executed the Assumption Agreement on behalf of the grantee, the S.L.C.A. Family Trust. (Am.
Compl., Doc. 36, 1 4%eeCounterclaim, Doc. 92, { 4; Mot. Summ. J. Exs., Doc. 159, Ex. 21.)

On September 3, 1996, the Commissioner of Inté&keaknue issued notices of deficiencies
to Springer with respect to his unpaid 1990-1995reddecome tax liabilities. (Am. Compl., Doc.

36,1 50.) On or about August 23, 2002, W.T. Moard Martha F. Moore transferred their rights,
title and interests in the real estate mortgagthe W.T. Moore and Mtha F. Moore Revocable
Trust Dated June 12, 2002. (Am. Compl., Doc. 36, 5&8&Counterclaim, Doc. 92, 1 4; Cross-
Claim, Doc. 93, { 5; Strongdgl., Doc. 158; Ex. 29, M. Moof@epo. 25:21 - 26:3.) W.T. Moore

died on or about September 18, 2007. (Am. Compl., Doc. 36, 1 52.)

10



After the conveyance of the subject rpadperty to the S.L.C.A. Trust on July 30, 1996,
Springer made monthly mortgage payment$3§0.06 to the defendants W.T. and Martha Moore
(after September 18, 2007, as trustee of the Mdore and Martha F. Moore Revocable Trust
Dated June 12, 2002) and W.T. Smith and JaneBmg@h. When paid, the funds used to pay the
mortgage came exclusively from Springeld. {[ 53; Strong Decl., Doc.158, Ex. 28, W.T. Smith
Depo. 43:1-44:5; Ex. 26, Springer jue 16:11 - 18:10.) Martha Mo®and the Smiths assert that
the S.L.C.A. Family Trust made its last paytiarFebruary 2008 and brought current the principal
and interest owed for the payment due Febriar008, but that the S.L.C.A. Family Trust ceased
payment after that date. (Counterclaim, Doc.Y9&, Cross-Claim, Doc. 93, 1 8. W.T. Smith Depo.
41:14-24))

The Smiths and Martha Moore allege that the defendant S.L.C.A. Family Trust is in default
under the terms of the original note and the original mortgage and the mortgage assumption
agreement. (Counterclaim, Doc. 92,  6; CrossaglBioc. 93, { 8.) They seek to have the Court
determine the default, liquidate the amount oveedi order foreclosure of the mortgage and sale
of the property securing the note and mortgageurclaim, Doc. 92, 1 €ross-Claim, Doc. 93,

1 8.) They also ask that the@t declare that their claims and rights have priority over the claims
of any party as to the real property at issue hatkthat they are entitled to be paid first from the
property sale proceeds after payment of necessdgyexpenses. (See Counterclaim, Doc. 92, 1 7;
Cross-Claim, Doc. 93, at 6.) Thagsert that, as of the date tiigsd their cross-claim, the S.L.C.A.
Family Trust owed them theum of $5,219.03. (Cross-Claim, Doc. 93, 19.) Defendants Martha
F. Moore, W. T. Smith, and Janeth S. Smilgdftheir Counterclaim and Cross-Claims on January

28, 2009 (See Docs. 92, 93.)

11



Springer and Regina Carlson (formerly Redbmainger) occupied the subject real property
as their primary residence from the time it was\weyed to the S.L.C.A. Family Trust in 1996 until
1999, when they divorced. (Am. Compl., Doc. 36, § 53.) Lindsey Springer has continuously
occupied the subject real property since it was cordaythe S.L.C.A. Family Trust. Also, he has
made improvements to the subject property, and (through the S.L.C.A. Family Trust) he has paid
the Creek County property taxesiked on the subject propertyld(; Strong Decl., Doc. 158, Ex.
26, Springer Depo. 10:22 - 11:9, 16:11-18:10, 27:138.28To0 pay the Creek County property
taxes levied and the improvements made toptioperty, the S.L.C.A. Family Trust uses funds
exclusively from Springer. (Strong Decl.,©4d58, Ex. 26, Springer Pe. 10:22-11:9,12:10-17.)
Springer has sworn to the Creek County Treasurer that he was “at all times a Trustee involved in
‘purchase, taxes and maintain [sic] of propérag a co-trustee of the property. (Mot. Summ. J.
Exs., Doc. 159, Ex. 23.) Springer is the s@eision-maker concerning the property. Since their
divorce in 1999, Springer’s ex-wife, Regina Carlbas not been aware of what has been done to
the property as she no longer lives there. g0arlhas visited the property only to pick up her
children. Springer and Carlson do not meet regarding the S.L.C.A. Family Trust and she has not
made any decisions regarding the S.L.C.A. iBafirust. (Strong Decl., Doc. 158, Ex. 27, Carlson
Depo. 15:17-22; 17:4-5; 18:13-21, 50:16-20.)

The address for the S.L.C.A. Family Tr(i147 S. Harvard Ste. 116, Tulsa, OK 74135) on
its 2003 Creek County property tax bill is identical to the address used by Springer on pleadings
filed in the United States District Court for tNerthern and Western Districts of Oklahoma. (Am.
Compl. Doc. 36, 1 54.) Notices of federal liaxn with respect to Springer’s delinquent 1990-1995

federal income tax liabilities and the 26 U.S.C. 8 6673 penalty assessed against him for 1996 were

12



filed against the S.L.C.A. Family Trust, as noaerof Lindsey K. Springer, with the County Clerk
for Creek County, Oklahoma, on November 1, 2005, and November 16, 260%.55.) Until
2005, Springer paid thad valoremtaxes levied by Creek County, Oklahoma, on the subject real
property. The 2005 county property taxes were niot\ywhen they were due. On or about January
2, 2008, Jeanie L. Springer, current spouseefldfendant Lindsey K. Springer, paid $1,161.67 to
the Creek County Treasurer to redeem the subject real proplkert{l.57.)
Il. Standard of Review

Because the parties discussnyaf the same issues in their briefing on the motions to
dismiss as well as the motions for summary judgment, and the Court is addressing all dispositive
issues herein, the Court sets forth the standae/edw for both types of motions before addressing
each motion individually.

A. Motions to Dismiss

In reviewing motions to dismiss, the Court generally accepts the allegations in the Complaint
as true unless the non-moving party challenges the facts, in which case the Court may allow some
evidence E.g, Stuart v. Colo. Interstate Gas Ca71 F.3d 1221, 1225 (10th Cir. 2001) (discussing
Rule 12(b)(1) motions). Where there is no evidey hearing, “the plaintiff need only make a
prima facie showing that jurisdiction exists” and t[&ctual disputes are selved in favor of the
plaintiffs.” Rusakiewicz v. Low&56 F.3d 1095, 1100 (1CCir. 2009) (internal quotations and
citations omitted) (discussing a Rule 12(b)(2) )i Similarly, the plaintiff bears the burden of
proof to establish proper vensee Pierce v. Shorty Small’s of Bransb87 F.3d 1190, 1192 (10th
Cir. 1998), and service of processgbB Charles A. Wright and Arthur R. Millefederal Practice

and Procedures 1353 (3d ed. 2004).

13



In considering a motion to dismiss under Ruld) (&), the inquiry iSwhether the complaint
contain: ‘enougl facts to state a claim to relief thai is plausible onits face.” Ridge at Rec Hawk,
LLCv. Schneide, 492 F.3c 1174 1177 (10tk Cir. 2007 (quoting Bell Atl. Corp. v. Twombl, 550
U.S.544 127S.Ct. 1955 196¢(2007)) In conducting this inquiry, a court must “assume the truth
of the plaintiff's well-pleader factua allegation and view them in the light mc favorable¢ to the
plaintiff.” I1d.; seeGallaheiv.Sheltor587F.3c¢ 1063 106¢&(10tr Cir. 2009) However, “conclusory
allegation are notenougl to withstanca motior to dismiss.” Gallaghel, 587F.3c al 106¢ (citation
omitted)?

B. Summary Judgment

Summary judgment is proper only if “the pleags, the discovery and disclosure materials
on file, and any affidavits show that there is nawgee issue as to any mege fact and that the
movant is entitled to judgment as a matter of lawed. R. Civ. P. 56(c)(2). The party seeking to
overcome a motion for summary judgment must make a showing sufficient to establish the existence

of those elements essential to that party’s c&se. Celotex Corp. Catretf 477 U.S. 317, 323-33

®> Both movant and respondent have attached evidentiary materials to their memoranda
relevant to the motions to dismiss, but it is not clear if these evidentiary materials are relevant to
Springer’s lack of subject matter jurisdiction defense or his failure to state a claim defense. If
they are relevant to the latter and considered by the Court, “the motion must be treated as one for
summary judgment under [Fed. R. Civ. P.] 56.” Fed. R. Civ. P. 12(d). Further, [a]ll parties must
be given a reasonable opportunity to present all the material that is pertinent to the rabtion.”
The parties have had sufficient time to present all material pertinent to the motions to dismiss;
indeed, the parties address many of the same issues in their respective motions for summary
judgment. The evidentiary materials appear relevant only to issues regarding the validity and
revocation of the liens and the statute of limitations issue, but it is not clear whether these issues
are 12(b)(1) matters or 12(b)6) matters. In any event, the Court does not deem it necessary to
formally convert that portion of the motions to dismiss based on Fed. R. Civ. P. 12(b)(6) to a
Rule 56 motion for summary judgment since the Court is addressing all dispositive issues
present in both the motions to dismiss and the motions for summary judgment herein.

14



(1986). The Court resolves all factual disputesdnaavs all reasonable inferences in favor of the
non-moving partyE.g., Turner v. Public Serv. Co. of Colorad®3 F.3d 1136, 1142 (1(ir.
2009) (citation omitted). However, the party 9agko overcome a motion for summary judgment
“must still identify sufficient evidence requiringilsmission to the jury. . . . [He] cannot avoid
summary judgment merely by presenting scintillaevidence to support [his] claim; [he] must
proffer facts such that a reasonable jury could find in [his] favdnitner, 563 F.3d at 1142
(citations omitted). The Court considers evidencdénform of an affidavit by the Plaintiff only

if it is based on his personal knowledge and seth facts that would be admissible at triflee
Garrett v. Hewlett-Packard Cp305 F.3d 1210, 1213 (ir. 2002) (citation omitted).

lll.  Springer's First Amended Motion to Dismiss (Doc. 64)

In Springer’s First Amended Motion to Dismiss, Springer argues that dismissal is appropriate
under Fed. R. Civ. P. 12(b)((1) for lack of subjaettter jurisdiction; under Fed. R. Civ. P. 12(b)(2)
for lack of personal jurisdiction; under Fed.@v. P. 12(b)(3) for improper venue; under Fed. R.
Civ. P. 12(b)(5) for insufficient service of pr@se and under Fed. R. Civ.R2(b)(6) for failure to
state a claim. (Docs. 64, 65.) Has attached his own declaoatj his request for a CDP hearing,
and two letters from the IRS to his 48ggamemorandum in support of the motidde€First Am.
Mem., Doc. 65.)

Springer sets forth 14 “questions presented stmbwhich are incomprehensible, frivolous,
irrelevant, or res judicata. For example, his first argument is that “28 U.S.C. § 116, entitled
‘Oklahoma,’ is unconstitutional and in violation of Article IV and thé" ®mendment to the
Constitution of the United States, the separatiopooiers between that of the State of Oklahoma

and that limited enumeration of power givenlthreted States by such States like Oklahom#d?, (
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at 3.) Although his arguments are difficult to follow, the substance of his defense, and the only
arguments that merit significant discussion, appelae that (1) the United States’ liens are invalid,
and (2) the United States’ revocations of its lien releases are invalid.

A. Validity of the Federal Tax Liens

Springer argues that the “claimed ‘Tax Li¢xas been released and no valid lien currently
exists.” (First. Am. Mem., Doc. 65, at 30.) When the IRS assesses taxes, a lien automatically arises
against the taxpayer and his property intere3gsU.S.C. § 6321. However, to protect the United
States’ interests in the taxpayer’s real property against certas ofreditors, the IRS will file
a Notice of Federal Tax Lien pursuant to 26 U.S.C. 8§ 6323. A withdrawal of a notice does not
extinguish the underlying tax lienSee26 U.S.C. 8§ 6323(j); Treas. Reg. 8 301.6223(j)-1. The
withdrawal documents and the IRS letter to Sger concerning the withdrawals state that the
withdrawal of the notices “doe®t affect the statutory lien provided by IRC section 6321; it simply
relinquishes any lien priority obtained by the mid Revenue Service when the notice was filed.”
(See Tinkler Decl., Doc. 21, Exs. 11, 13, 15; Mot. to Dismiss, Doc. 10, Ex. 1.)

As explained in the facts section above, th8 fiked Notices of Federal Tax Liens against
Springer on April 28, 1999, and it refiled thetines on April 26, 2007, June 12, 2007, and June 26,
2007. Realizing that it had filed duplicates, the iBfuested Withdrawals of Notice of Federal Tax
Lien from the Centralized Liefrocessing (CLP) Unit that handles the processing of all lien
certificates from the IRS’ field offices. (WiedemmaDecl. 11 7, 8). At the request of officials in
the field office, CLP employees processes Withdrawals on August 23, 2007, which were filed
on September 4, 2007 (for the April 26 duplesgtand September 13, 2007 (for the June 26

duplicates) with the Creek County Clerk’s OfficEhe withdrawals were meant to withdraw the
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duplicate Notices of Federal Tax Lien filed April 26, 2007 and Jurs, 2007. (Ambuehl Decl.
Doc. 22, 11 16, 18.) They were not meant thariaw the notices filedn April 28, 1999 and refiled
on June 12, 2007, and they do not operate to release the underlying liens.

B. Revocation of the Certificates of Release

Processing of the withdrawals caused certificatesleése of federal tax lien to be generated
erroneously. (Wiedemann Decl. Doc. 23, { &gfore the certificates could be mailed to be
recorded, the CLP caught the mistake and didn#lkthe certificates to the Creek County Clerk.
(Id.) However, certain records in the IRS compptegram used to track liens, the Automated Lien
System, were not updated to reflect that the certificates had been processed ihdefffdrs.)

As set forth above, Springer called a toddmumber for the CLP on July 24, 2008, after the
filing of this lawsuit, and asked the tax examinio answered his call why the certificates had not
been recorded with the county clerk. (Jack3eal., Doc. 25, 11 6, 10.) The tax examiner checked
the IRS computer system and saw that theases had been processed on August 23, 20074 (
13.) He verified with the county clerk’s officedththe releases had not been received. Believing
the releases to be valid, he again processezkttiéicates to be sent to the county clerkl.)( This
time, however, the CLP did not discover the errdil time certificates had le& recorded with the
county clerk. (Wiedemann Dec., D@8, 11 14, 15.) On the date that the certificates were due to
be mailed to the county clerk, the IRS also seletter to Springer explaining that the certificates
were erroneous and instructing him not to fike topies he received. (Jackson Decl., Doc. 25, 1 14;
Wiedemann Decl., Doc. 23, 1 13x.E24.) The certificates thusere erroneously recorded on

August 1, 2008. (Norman Decl., Doc. 24, 11 9, 10, Ex. 21 -22.)
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A filed Certificate of Release generally operateshow that the liereferred to in such a
certificate is extinguished. 26 U.S.C. 86235(f)(1)(A). However, it does not establish that the
underlying tax liability has been pai&ee Urwyler v. United Statess A.F.T.R. 2d 95-2114, 95-1
USTC § 50,238 (E.D.Cal. 1995}iller v. Comm’r, 23 T.C. 565, 569 (1954Lfomm’r v. Angier
Corp., 50 F.2d 887, 892 f1Cir. 1931)see also In re Goldstph04 F.3d 1198, 1200 (1Cir. 1997)
(distinguishing the liability for tax from thesasessment); Rev. Rul. 85-67, 1985-1 C.B. 364 (same);
In re Doerge 181 B.R. 358, 363 (Bankr. S.D. lll. 1995).

More important, the statute explicitly provides fioe revocation of a certificate of release.
The statute provides that:

If the [IRS] determines that a certificaibrelease . . . imposed by section 6321 was

issued erroneously or improvidently and if the period of limitation on collection

after assessment has not expired, the [IRS] may revoke such certificate and reinstate

the lien - (A) by mailing notice of such revocation to the person against whom the

tax was assessed at his last knowddrass, and (B) by filing notice of such

revocation in the same office in which the notice of lien to which it relates was filed

(if such notice had been filed).

26 U.S.C. § 6325(f)(2kee, e.g., United States v. Ré&8 A.F.T.R. 2d 2001-6828, 1000-1 USTC

9 50,340 (S.D. Ga. Mar. 21, 2000). An IRS Revenue Officer Advisor mailed a notice of the
revocation to Springer at his last known addreskfied a notice of the revocation with the Creek
County Clerk’s Office. (Norman Decl., Doc. 24,78, 11-12, Exs. 22-23.The IRS also filed

new Notices of Federal Tax Lien on August 4, 2001, 7 9, 10, 13, 14, Exs. 24-25.) The
revocations certify that the IRS released the ligriar. As discussed more fully below, the period

of limitation on collection after assessment had exjiired. Therefore, the IRS satisfied the

statutory requisites of 26 U.S.C. § 6325(f)(2) &mel lien was reinstated. The certificates were
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revoked; the liens remain valid. Springer’s First Amended Motion to Dismiss (Doc. 64) should be
denied.
IV.  Motion to Dismiss for Statute of Limitations Violations (Doc. 81)

Springer argues that, if the liens are vali& #$atute of limitations has run on the United
States’ ability to foreclose on the liens. The Internal Revenue Code provides, in relevant part:

Where the assessment of any tax impdsethis title has been made within the

period of limitation properly applicable theto such tax may be collected by levy or

by a proceeding in court, but only ifetevy is made or the proceeding begun—(1)

within 10 years after the assessment of the tax, . . .
26 U.S.C. § 6502(a). Springer asserts that the tidtates’ claims are outside of this ten-year
period because the assessment of ttestand penalties, if made at%alas allegedly made on May
29, 1997, but the IRS *waited til [sic] August 2008, to place a lien on Springer over those
‘assessments’ with a proper CDP notice.” (Mot. to Dismiss, Doc. 81, at 1.) He does not make clear
the significance of the August 4, 2008 date, butratleeuments, as set forth above, show August
4, 2008 as the date the IRS filed its revocationhefcertificates of release and the date it filed
another notice of federal tax lien with respect to the unpaid federal tax liabilities at issue.

As set forth in the Amended Complaint, the IRS assessed Springer for his 1990-1995 income
tax liabilities on May 29, 1997. (Am. Compl. Dag6, 11 13, 15.) On Ap 9, 1998, the IRS
assessed the § 6673 penalty against Springel] 15.) Since the earliest assessment was May 29,

1997, the statute of limitations would have run on May 29, 2007, without tolling of the period of

limitations. The following provisions of the statute are relevant.

®Springer claims that the IRS did not make an assessment pursuant to 26 U.S.C. § 6203.
This issue is discussed more fully in connection with Springer’'s Motion for Summary Judgment
(Doc. 161) below.
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If a timely proceeding in court for the collection of a tax is commenced, the period

during which such tax may be collected by levy shall be extended and shall not

expire until the liability for the tax (orjadgment against the taxpayer arising from

such liability) is satisfied or becomes unenforceable.

26 U.S.C. § 6502(a). If a taxpayer requests a G&d&ting in connection with the issuance of a
notice to levy, “the running of any period of lintittns under section 6502 . . . shall be suspended
for the period during which such hearing, apgeals therein, are pendingihd an additional 90

days thereafter. 26 U.S.C. § 6330(e)(1). The corresponding regulations clarify that the period of
limitations is “suspended until theate . . . the determination resulting from the CDP hearing
becomes final by expiration of the time for seekimdjcial review or the exhaustion of any rights

to appeals following judicial review” plu80 days thereafter. Treas. Reg. § 301.6330-1(g)(1).

On March 2, 2005, the IRS sent a notice of levy to Springer, and on March 15, 2005,
Springer requested a CDP hearing. When ti& dBstained its decision to levy upon his assets,
Springer then appealed that decision to the WeBlistrict of Oklahoma, the Tenth Circuit, and the
Supreme Court. He also petitioned the Tax Cafier his civil action was dismissed in district
court, and he appealed the demisof the Tax Court to the Unit&tates Court of Appeals for the
Tenth Circuit. The Tenth Circuit affirmed tfiex Court’s decision on August 31, 2009. It appears
that Springer has appealed that decigmmhe United States Supreme Cou8eeSpringer v.
Comm’r, Case No. 09-8701 (U.S. Jan. 21, 2010). It would seem, therefore, that the statute of
limitations remains tolled, or suspended pursuant to 26 U.S.C. § 6330(e)(1).

However, the United States maintains thatlimitations period tolled from March 15, 2005
to February 12, 2008, which is 90 days afterTax Court determined, on November 14, 2007, that

the IRS could proceed with collections. The United States bases its calculation on 26 U.S.C.

86330(e)(2), which provides that, even if ggpeal is pending, the tolling of the period will
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discontinue “if the underlying tax liability is not at issue in the appeal and the court determines that
the [IRS] has shown good cause not to suspend the lelyThe underlying liabilities are not at
issue in this case because Springer had ald@lienged the liabilities in 1996 and lost. Also, in
deciding Springer’s petition arising from the 2005 notice of levy, the Tax Court held in 2007 that
the IRS could proceed with tleellection of Springer’s unpaid federal income taxes and the § 6673
penalty. Springer v. Comm;rNo. 17707-06L (T.C. 2007).The Tax Court's 2007 decision is a §
6330(e)(2) court determination that the IRS has shown good cause not to suspend the levy. The
United States’ calculation of the suspensiomnqueas 1,064 days from March 15, 2005 to February
12, 2008, is correct, and the United States had until April 27, 2010 to file this suit.

Springer argues in his replyiéf (Doc. 94), that the staibf limitations was tolled from
April 10, 2005 (30 days after he received the March 2, 2005 Notice of Levy) through August 16,
2005 (a period of 128 days), when his CDP mgprequest was denied and the IRS sustained its
decision to levy upon his asséts¢de contends that, as of August 16, 2005, any tolling was lifted
because the IRS determined that the underlyaxgliability had already been litigated. This
argument overlooks the second requirement of 26 U.S.C. 8§ 6330(e)(2), which provides that the
tolling of the period of limitation is lifted if “theourt determines that the [IRS] has shown good

cause not to suspend the levy.” 26 U.S.C. 8§ 638D) (emphasis added). The limitations period

"The Tax Court decision is attached to the Strong Declaration, Doc. 158, Ex. 17.

8According to this calculation, the period of limitations would have run on October 4,
2007, which is 128 days after May 29, 2007 (ten years after the assessment was made). Springer
states in his response to the United States’ motion for summary judgment that the United States
had until October 27, 2008 to commence any claim they may have had. (Resp. Br., Doc. 164, at
26.) He does not explain how he arrived at th&t Bat, as the United States points out, if that is
the date the statute of limitations ran, the May 9, 2008 filing was timely.
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was tolled, and the United States’ filing of teigt was timely. Springer’s Motion to Dismiss for
Statute of Limitations Violations (Doc. 81) should be denied.
V. Springer’'s Motion for Summary Judgment (Doc. 161)

In addition to his arguments regarding the validity of the federal tax liens and the revocation
of the certificates of release discussed aboven&gr argues that the IRS failed to make a proper
assessment against him pursuant to 26 U.S.C. 88 6201, 6202, and 6203 as well as 26 C.F.R. 88
301.6203-1, 301.6215-1, and 301-7514. In particular, he claims that the IRS failed to send him a
notice of the assessment and a demand for paywitmh 60 days after #hassessment is made.
See?6 U.S.C.A. §6303(a). A notice déficiency is valid, even ifit is not received by the taxpayer,
ifitis mailed to the taxpayer’s ‘last known address.” 26 U.S.C. § 6212(I&{l1g;v. United States
33 F.3d 46, 48 (10Cir. 1994);Armstrong v. Comm;r15 F.3d 970, 973 (1994%uthrie v. Sawyer
970 F.2d 733, 737 (¥OCir. 1992). The last known address is “that address to which the IRS
reasonably believes the taxpayer wishes the notice &itlg; 33 F.3d at 48 (citation omitted).

Springer's contends that his last known address was 5147 S. Harvard, #116, Tulsa,
Oklahoma 74135, and that is the address the IRSwised it issued the Notices of Deficiencies.
(SeeReply Br., Doc. 78, Exs. 1, 2.) However, the IRS sent the April 28, 1999 Notices of Federal
Tax Lien to Springer at 5943 E."8t., Tulsa, Oklahoma 74112d Ambuehl Decl., Doc. 76, EX.

A.)? Springer confuses the notice of deficieneiéth the notice of federal tax lien and essentially
argues that both are invalid because the notitaxdien was mailed to the wrong address. He does

not dispute that the notices of deficiencies wseat to the correct address, and his argument

® Springer argues that the March 2, 2005 Notice of Levy shows thstieet address;
however, the envelope, post-marked March 8, 2009, and March 9, 2009, shows the Harvard
Avenue address. (Reply Br., Doc. 78, Exs. 3, 7.)
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regarding the validity of the tax lien notice ignores the notices refiled in June 12, 2007 and on
August 4, 2008. It also ignores the fact that 1gyer filed a request for a CDP hearing after the
March 2, 2005 Notice of Levy; he had actual notfce.

In fact, Springer acknowledges that he requested a collection due process hearing in
connection with the August 4, 2008 filing, and aftez IRS denied his request, Springer filed a
petition in the United Stat@sax Court on February 18, 2008pringer v. Comm;rNo. 3781-90L,
which remains pending. (See Resp. Br., Doc. 178, Reply Br., Doc. 165, &.) The Tax Court
issued an order, dated May 7, 2009, essentiathering the Commissioner to respond to, among
other things, Springer’s argument that the IRS did not send the April 29, 1999 CDP lien notice to
Springer’s last known address. (Reply Br., Doc. 165, Ex. 1.)

The IRS responded, explaining that, as of the time the notice was issued, Springer had last
filed a tax return for the taxablegr 1989 — some ten years earliéd., Ex. 2, 1 3.) The Tax Court
has held that a taxpayer’s last known addre®isddress shown on the taxpayer’s most recently
filed return, absent clear and concise notice of change of ad@&esse.g., Armstrond5 F.3d at
973-74;Abeles v. Comm’©1 T.C. 1019, 1031 (1988)usko v. Comm,i89 T.C. 806, 808 (1987).

The IRS acknowledges that it sent other docunterfsgringer’s Harvard address before 1999, but
it could not confirm Springer’s “last known address1999 due to the fathat the IRS maintains
no electronic record of a taxpayer’'s former addresses or of the dates on which those addresses

change. I@. 11 10, 12.)

10 See Mulvania v. Comm'769 F.2d 1376, 1378(ir. 1985) (citations omitted) (“[A]
notice of deficiency actually, physically received by a taxpayer is valid under § 6212(a) if it is
received in sufficient time to permit the taxpayer, without prejudice, to file a petition in the Tax
Court even though the notice is erroneously addressed.”) The same should be true for a notice of
federal tax lien.
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The IRS could confirm that the ®&treet address was in the IRS address records as of
March 29, 1996, although Springer used the Haraddiess for purposes of a lawsuit pending at
the time and in correspondence to the IRS in 198§ (3.) The IRS argues that a taxpayer’s use
of an address, in correspondence with officalshe IRS, which differs from that on his most
recently filed return does not constitute clead aoncise notice of a change of addrease King
v. Comm’; 857 F.2d 676, 681 (ir. 1988);Lloyd v. Comm’y T.C. Memo 2000-299. Acquisition
of adifferent address by IRS personnel generallytiaidenstitute adequate notice, especially if the
same IRS personnel are not involved in issuing a particular natigeed States v. Zoll&@24 F.2d
808, 810-11 (9 Cir. 1984);Hyler v. Comm’r T.C. Memo. 2002-321.

As IRS counsel points out, Springer does not allege that he provided clear and concise notice
to the IRS prior to April 29, 1999 of any changeaoldress. Instead, he relies on his use of a
different address for purposes of litigation. The use of a different address in litigation does not
constitute clear and concise notice of change of address for notice pu®esadollet v. Comm’r
82 T.C.618(1994). Hence, the IRS may rely on the address shown on the most recently filed return,
as reflected in the IRS’ electronic recor@ee Gille33 F.3d at 47Armstrong, 15 F.3d at 973-74.

Thus, the IRS cannot prove Springer’s “lasbwn address” shown in the IRS’ records on
April 29, 1989, but other documents suggest that it was th&tt8et address since Springer failed
to provide clear and concise notice of any charigeldress. The Tax Court has not yet ruled upon
this issue, but this Court finds the explanatigrthe IRS adequate and the rationale for rejecting
Springer’s argument with regard to the notice pass/e. Springer’s argument that the assessments,
as opposed to the tax liens, are invalid becausewbey not sent to hiast known address is not

well-grounded: the notices of deficiencies were sehis correct address. His argument that the
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tax liens are invalid is not well-grounded becaudmaited to provide notice tthe IRS of his change
of address for purposes of the ges of federal tax liens and,any event, he had actual notice at
least as of March 15, 2005.

Springer also argues that the United States’ failure to produce three specific documents
warrant judgment in his favor: (1) an actual document specifically purporting to be the May 29,
1997 or April 9, 1998 assessment; (2) a Sumnfaegord of Assessment with supporting
documents; and (3) a properly signed Revelcwounting Control System (“RACS”) 006 form
dated May 29, 1997 or April 9, 19981e also argues that the RACS 006 failed to display the seal
of the “District Director” in accordanceith 26 C.F.R. 8 301.7514-d),(d) (1994). InVarch v.

Internal Revenue Sen835 F.3d 1186 (FOCir. 2003), the Tenth Circuit remarked that “the IRS
need not provide a taxpayer with a copy of theacdummary Record of Assessment. Instead, the
courts have held that the IRS may submit Cediés of Assessments and Payments on Form 4340.”
Id. at 1188. Forms 4340 are certified under sealthnd, admissible as self-authenticating under
Fed. R. Evid. 902(1Hughes v. United State853 F.2d 531, 540 {Cir. 1992).

The United States has submitted Forms 434QjfCates of Assessments and Payments,
concerning all of Springer’s tax liabilities at isswere (Doc. 157, Exs. 3-8) to show that the IRS
made a valid assessment. The Forms 4340 state that the IRS sent a “Statutory Notice of Balance
Due” on May 29, 1997 regarding Springer’'s 19985 income tax liabilities and a “Statutory
Notice of Balance Due” on April 9, 1998 concerning the 1996 civil tax penalty. The Tenth Circuit
has accepted IRS Forms 4340 as presumptive evidence that tax assessments were made in
accordance with 26 U.S.C. 8 6208arch, 335 F.3d at 118&;0ng v. United State972 F.2d 1174,

1181 (10 Cir. 1992);Guthrie, 970 F.2d at 737.
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Springer does not dispute that the assessmerd made, he simply points to perceived
procedural irregularities in an attempt to avoid hgub pay the taxes he es. He does not dispute
that he received notices of de&acy and notices of ient to levy from the IRS, both of which
inform the taxpayer if the amount owed and botmaled payment. In fact, he admits to receiving
those and litigating the merits in federal court ptoothis lawsuit. Springer’s arguments as to the
validity and effect of the assessments arevaitiag. His motion for summary judgment (Doc. 161)
should be denied.
VI.  United States’ Motion for Summary Judgment

The United States asserts that tax liens in favéine United State arose as of the dates of
the assessments pursuant to 26 U.S.C. 88 6328322dn the amounts of the assessments plus all
statutory additions to tax accruing thereon under law. (Am. Compl., Doc. 36, | 43.) Further, the
United States maintains that the federal tax ls&teched to all property and rights to property then
owned or thereafter acquired by Springer, inaigdhe property and rights to property belonging
to Springer and held by his nominees and/or alter elygbl.The United States’ first argument in
its motion for summary judgment is that the tax assessments made against Springer should be
reduced to judgment because res judicata bars him from further challenging the underlying
assessments against him, and his actionedonesting a CDP hearing extended the statute of
limitations to bring an action seeking to collélceé assessed taxes. The United States’ second
argument is that the Court should order the fa®ale of federal tax liens encumbering Springer’s
property and interestin property. As the Coustdleeady addressed the statute of limitations issue,

it turns now to the United States’ res judicata argument.
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A. ResJudicata

Throughout this his briefing in this lawsuit,i8mer has challenged not only the IRS’ efforts
to collect the tax assessments at issue, but the merits of the underlying assessments as well. The
doctrine of res judicata prevents parties from redtiitg legal claims that were or could have been
the subject of a previously issued final judgmeénACTEC, Inc., Gorelick427 F.3d 821, 831 (10
Cir. 2005) (citation omitted). In the tax contexfireal decision of the Tax Court is res judicata as
to the tax liability determined by that court, aisdnot subject to collatal attack in a later
proceeding.See, e.g., United States v. Anlid4 F.2d 1270, 1272 (1@ir. 1980).

As set forth in the allegations and evidersection above, Springer filed a petition in 1996
to challenge notices of deficiency for 1990-199%e Tax Court reached a final judgment on the
merits, dismissing Springer’s petition for failurestate a claim upon whigklief could be granted.
The Tenth Circuit dismissed the appeal becausebdailed to pay the sanctions assessed against
him in a prior case. On May 29, 1997, the IRS assessed Springer for the 1990-1995 income tax
liabilities proposed in the notices of deficieranyd on April 9, 1998, for the penalty (imposed by
the Tax Court) pursuant to 26 U.S.C. 8 6673. [R&filed a notice of federal tax lien on April 28,
1999, and it sent its notice of intent to levy on March 2, 2005.

Springer filed a request for a CDP hearing, and the IRS sustained its decision to levy upon
Springer’s assets. Springer sought judicial rewéthe IRS’ determination in the Western District
of Oklahoma. On August 7, 2006, the Western District of Oklahoma dismissed the action on the
grounds that res judicata barred the action. ThehT@mtuit affirmed the dismissal of the civil
action on May 1, 2007, noting “that res judicata, Whiee may raise sua sponte, would bar those

actions to the extent Springer challenges the fact of his liability for income taxes, interest, and
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penalties for 1990-19953pringer v. Internal Revenue Sem@ase Nos. 05-6387, 06-5123, 06-
6268, 2007 WL 1252475 n.5 (1Cir. May 1, 2007). Springer’s petition for a writ of certiorari was
denied by the United States Supreme CawmrtJanuary 14, 2008. To the extent Springer’s
arguments herein challenge his liability for the taassessed, the doctrine of res judicata bars his
efforts.

B. Foreclosure

A lien on the taxpayer’s property and rights to property arises in the United States’s favor
when the taxpayer is liable for federal taxes afubes to pay that obligation after demand is made.
26 U.S.C. 1 6321. Federal tax liens arise atithe of assessment and continue until the liabilities
are satisfied or become unenforceable.UZ&C. 1 6322. On May 29, 1997 and April 9, 1998, the
dates of the assessmemtghis matter, federal tax liens arose and attached to all of Springer’s
property and rights to property.

Section 6321 includes not only any property otvhg the delinquent taxpayer but also any
property held by a third party if the Court deteresirthat the third party is holding the property as
a nominee or alter ego of the delinquent taxpageM. Leasing Corp., v. United Statd29 U.S.
338, 350-51, 97 S.Ct. 619, 627-28, 50 L.Ed.2d 530 (1®¥nan v. United StateS05 F.3d 1060,
1065 (10 Cir. 2007). To make that determinatitime Court must firsiook to Oklahoma law to
determine if Springer has rights to the subject pitysend, if so, then to federal law to determine
whether those rights qualify asoperty for purposes of the federal tax lien under 26 U.S.C. § 6321.
Holman 505 F.3d at 1067 (quotirigrye v. United State$28 U.S. 49, 588 (1999)).

Under Oklahoma law, a resulting trust can arise when the intent behind the disposition of

property or other facts and circumstances creatdemreirce that the beneficial interest does not run
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with the legal title.See Boatright v. Perkin894 P.2d 1091, 1093 n. 4 (Okla. 1995). “A resulting
trust may be implied or results in favor of the aravhom the equitable interest is assumed to have
been intended, and equity deems thenidéel owner to be the real owneBtanham v. Smit852
P.2d 761, 763 (Okla. Civ. App. 1992) (citation omittedhe doctrine of resulting trust is codified
in Okla. Stat. Ann., tit. 60, § 13Boatright 894 P.2d at 1094 n. 12ly v. Bowman925 P.2d 567,
573 n. 9 (Okla. Civ. App. 1996). Theasiite creates a presumption that the payor of consideration
for real property intends to retain beneficidbmest in the propertyOkla. Stat. Ann. tit. 60, 8137.
Springer and his ex-wife assumed the mortgagthe subject real property on behalf of the
S.L.C.A. Family Trust. However, Springer madeof the mortgage payments until February 2008
with his own funds. (Strong Dedboc. 158, Ex. 26, Springer Depo. 16:11 - 18:10.) As discussed
below, no payments have been made to any stleceafter. He is the sole source and payor of
consideration for the subject propeand, clearly, he intended to retaitbeneficial interest in the
property. Springer has offered no evidence to@wae the statutory presumption under state law
except to say that his children are the true fieilakowners. Springer does not dispute that he
purchased the property, he improved the property, he maintains the property, and he pays the county
taxes assessed on the property with his fund€unds belonging to his children, his ex-wife, or
the S.L.C.A. Family Trust. Aresulting trust haisan here because the intent behind the disposition
of the property as well as other facts and circuntgishave created an inference that the beneficial
interest does not run with the legal titleee Boatright$94 P.2d at 1093 n. 4. The S.L.C.A. Family

Trust holds bare legal title in trust for its true beneficial owner, Lindsey K. Springer.
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Under federal law, Springer’s rights to the subject property qualify as property for purposes
of the federal tax lien under 26 U.S.C. § 6321. The Tenth Circuit has relied on the following six
factors to consider in whether a nominee lien should be enforced.

(1) whether inadequate or no considenmativas paid by the nominee; (2) whether the

property was placed in the nominee’s name in anticipation of a lawsuit or other

liability while the transferor remains imwtrol of the property; (3) whether there is

a close relationship between the nominee and the transferor; (4) whether they failed

to record the conveyance; (5) whethe transferor retained possession; and (6)

whether the transferor continues to enjogy benefits of the transferred property.

Holman 505 F.3d 1065 n. 1 (quotirgpotts v. United State429 F.3d 248, 253 n. 2'{€ir. 2005).
Since Springer and Carlson initially bought the sulpeaperty in the namef the S.LC.A. Family
Trust, Springer is not a “transferor” as referenced irbiha&tsactors. Nonetheless, the applicable
factors weigh in favor of enforcing the nominealagainst Springer, the delinquent taxpayer. No
consideration has been paid for the property byth.C.A. Family Trust; instead, Springer has paid
on the mortgage. Springer has a close relationgitifthe nominee as co-trustee with his ex-wife.
He has retained possession of it and continussstde on it and enjoy the benefits of ownership.
Even without analysis of tHgpottdactors, the Tenth Circuit “has recognized that a tax lien may be
enforced when the taxpayer has never held legal title to the property but has directed that title be
placed in a third party’s nameFolman 505 F.3d at 1065 (citingnited States v. Miller Bros.
Const. Cq.505 F.2d 1031, 1036 (1ir. 1974)).

Springer never held legal title to the subjecigarty, but he has directed that title be placed
in the name of the S.L.C.A. Family Trust. Thus, the S.L.C.A. Family Trust is Springer’'s nominee,
and the federal tax liens encumbering Springedperty and interest in property may be enforced.

The United States seeks a judicial forecloswt@ch requires the Court to make a determination

regarding the priority of the Uted States and the mortgago&ee26 U.S.C. § 7403. The United
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States concedes that the W.T. Smith, Janeth S. Smith, and Martha F. Moore, individually and as
trustee of the W.T. Moore and Martha F. Me&evocable Trust dated June 12, 2002, have priority
over the federal tax liens at issue.

VII.  Springer’'s Motion to Dismiss Cross-Claims (Doc. 121) and Motion for Summary
Judgment by Cross Claimants Against S.L.C.A. Family Trust (Doc. 153)

Springer seeks to dismiss the cross-claims of Martha F. Moore, individually and as trustee
of the W.T. Moore and Martha F. Moore Revdealrust dated June 12, 2002 and W.T. Smith and
Janeth S. Smith (“Cross-Claimants”). As setif@above, the Cross-Claimants seek a judgment for
unpaid principal and interest accrued and accruing on the promissory note and mortgage, plus
attorney fees, court costs and other expen&&a®ss-Claim, Doc. 93, 1 10.) They also seek
foreclosure and sale of the real property at istegiad a determination that their claims and rights
have priority over the claims of the United States in this mattdrat(6.)

Springer claims that the cross-claimsosld be dismissed based on Fed. R. Civ. P.
12b)(1),(2),(3),(4),(5), and (6). He specifically argues that a cross-claim should not be permitted
because it is not a responsive pleading permittéeedyR. Civ. P. 7. Asthe Cross-Claimants point
out, cross-claims are permitted pursuant to Fe@h\RP. 13(g). Springer made the same argument
in a Motion to Strike, filed February 17, 20090® 120). The Court denied the motion by opinion
and order dated February 27, 2009 (Doc. 137.)

Springer also argues that he has not beevedewith the cross-claim pursuant to the
procedures set forth in Fed. ®iv. P. 4. Rule 4 provides for service of a summons with a copy of
the complaint in an action. It is not relevantte service of a cross-claim. A cross-claim may be
served pursuant to the procedures outlined in Fed. R. Civ. P. 5, and the certificate of service set forth

at the end of the cross-claim indicates that proper service was made.
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Springer’'s argument regarding venue is similarly frivolous. He states that the venue is
improper because the agreement at issue belongdercsurt. This argument ignores the fact that
the case was properly brought by the United Stafieslaral court, and Fed. R. Civ. P. 13(g) permits
a cross-claim.

if the claim arises out of &transaction or occurrence tigthe subject matter of the

original action or of a counterclaim, otlife claim relates to any property that is the

subject matter of the original action. The cross-claim may include a claim that the

coparty is or may be liable to the cross+tlant for all or part of a claim asserted in
the action against the cross-claimant.

As to the merits of the cross-claim, Springsserts that he has paid the Cross-Claimants in
full. The Cross-Claimants assert that the origimamissory note and mortgage in this matter called
for amortized payments calculated on a 15-ymsment schedule with payments at $360.06 per
month, including principal and interest, with a balloon provision requiring that the remaining
principal balance be paid in full on April 15, 200teaB4 payments (7 years). (Cross-Claim, Doc.
93, 1 2.) When S.L.C.A. Family Trust acquired the property, it assumed this mortighde4.)

The Cross-Claimants contend that, whenlihlloon payment under the note and mortgage
came due on April 15, 2001, they agreed with S.L.Eanily Trust, through its co-trustee Lindsey
K. Springer, to waive the obligation to pay in full the principal balance owing on April 15, 2001, and
to allow monthly payments to continue accordimghe 15-year amortized payment schedule. (
1 7.) Apparently, the agreement was oral, as the Cross-Claimants have submitted no written
document memorializing the agreement. Cross-Claimants submit, instead, the affidavit of W.T.

Smith. (Mot. Summ. J., Doc. 153, Ex. 1.)
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W. T. Smith affies that the beginning pripal balance owed under the promissory note was
$30,000.00. 1. 1 4.) On April 15, 2001, the final payment of $22,289.00 was due under the
balloon provisions of the promissory note, @agments had been made only though the payment
due on December 15, 2000d.(f 9.) Springer contacted W.T. Smith, who discussed the situation
with Janeth S. Smith, W.T. Moore and they agreegive the S.L.C.A. Family Trust the option to
continue to make the monthly payments under the full 15-year amortization schedule until the
balance owing was paid off.ld() Springer accepted that option, and payments on the promissory
note were made to the MoorasdaSmiths through First United Bankid(f 10.) Smith attached
copies of credit memoranda showing that pagta were made from May 2001 through February
2008. (d., Ex. 6.) Springer discontinued paymeafier February, 2008. (Cross-Claim, Doc. 93,
18.)

Springer claims that

[n]either Moores or Smiths can pointany agreement by Springer to pay them 12%

interest on the remaining balance. Springer only agreed to pay 2% over prime.

Springer agreed to continue to makegame monthly payments till the balance was

paid in full. A proper calculation of the amount owed as of April 15, 2001, along

with 2% over prime will show that Springer owes no money to cross claimants.

(Mot. to Dismiss, Doc. 121, &t) He does not submit said calculation, and the credit memoranda
show that he continued to pay the $360.06 for each month between May 2001 through February
2008. (Mot. Summ. J., Doc. 154, Ex. 7.) The credit memorandum dated February 11, 2008 shows
a balance due of $4,677.93d.}

While neither the Cross-Claimants nor Springer cite to any legal authority on this issue, basic

principles of contract law dictate that Springedsirse of performance after the oral modification

to the parties’ agreement bind the S.L.C.A. Baifrust to the terms described by W.T. Smifee,
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e.g, John D. Calamari and Joseph M. Perillbg Law of Contract8 3.17, 5.11, 11.32, 19.37,
19.45 (4 ed. 1998). In Oklahoma, “[w]hen parties oralyree to an alteration of a contract, and
such contract, as amended, iflyficarried out, this constituteas to such amended matters, an
executed contractAllen Farms, Inc. v. Broce Const. Co., In2006 OK CIV APP 36 1 13, 134
P.3d 852, 855 (Okla. Civ. App. 2005) (quotikgnison v. Baldwin1960 OK 93, 1 0(1), 351 P.2d
307);seeOkla. Stat. tit. 15, § 237 (“A contract in writing may be altered by a contract in writing,
or by an executed oral agreement, and not otherwiseg)also Archer v. Osage Fed. Sav. & Loan
Ass’n of Pawhuskal941 OK 50, 112 P.2d 162, 165 (Okla. 1941) (written directions for the
application of montly payments in a note and age were subject to modification and alteration
by a subsequent oral agreement that was fully executed). The Cross-Claimants are entitled to the
relief requested in their Motion for Summary Judgment (Doc. 153); Springer’s Motion to Dismiss
Cross-Claims (Doc. 121) is denied.
VIII. Motions for Injunctive Relief

While Springer’'s motions for injunctive relief would appear moot, based on the Court’s
decision to grant judgment in favor of the Udit8tates and the Cross-Claimants, the Court
addresses them briefly because the issues rdleavaach may arise on appeal. On November 16,
2008, Springer moved to enjoin the United States’ claims based on his request for a CDP hearing
following the United States’ issuance, on Augu&008, of the notice of federal tax lien concerning
the same tax liabilities that were the subjethefnotice of federal tax lien issued on April 29, 1999.
(See Springer’s Mot. to Enjoin, Doc. 57.) Springer relies on 26 U.S.C. 8§ 6330(e)(1) which provides,
in relevant part, that “the beginning of ayeor proceeding during the time the suspension under

this paragraph is in force ay be enjoinedabgroceeding in the proper court, including the Tax
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Court.” Id. A hearing request suspends levy actimnshe periods during which the hearing, and
appeals therein, are pendinigl.

The United States argues, in response ¢ontiotion, that Springer was not entitled to a
hearing on his request following the August 4, 2008&ediecause he had failed to request a hearing
after the issuance of the April 28, 1999 noticeee(8esp. Br., Doc. 75, at 3-4.) The United States
also argues that Springer was not in the propet tourvoke 8§ 6330(e)(1), as the Tax Court is the
only proper court to which Springer could appthe denial of eequest for hearindld., at 5-6.)
Finally, the United States argues that Springer i@t demonstrated that he was entitled to an
injunction.

The issue of whether Springer was entitled to a hearing is currently pending in the Tax Court.
See Springer v. Comm'No. 3781-90L (T.C.). However, the Tax Court has already held that the
IRS could proceed with the celition of Springer’s unpaid federal income taxes and the 8§ 6673
penalty. Springer v. Comm;rNo. 17707 -06L (T.C. 2007). Thus, application of 26 U.S.C. §
6330(e)(2) prevents the application of § 6330(e)étHise the underlying tax liability is not atissue
in the appeal and the IRS has shown good caude saspend the levy.” 26 U.S.C. 8 6330(e)(2).
Springer’s Motion to Enjoin under 27 U.S.C. 8§ 6330(e) (Doc. 57) should be denied.

On November 24, 2009, Defendant filed an “Emergency Motion to Enjoin Under 26 U.S.C.
§ 6330(e) and for Temporary Restraining Order” (Doc. 172)he motion is similar to a Motion
for Temporary Expedited Restraining Order (Doc. 97) filed by Springer on February 2, 2009,

wherein Springer set forth the procedural histafrihis case and reargued his asserted grounds for

"Five days later Springer submitted a 25-page “supplement” to the motion in which he
argues, or reargues, seven “issues presented.” (See Supp. Br., Doc. 174.)
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dismissal of the claims filed against him by theited States. The Court denied that motion by
Order dated February 27, 2009 (Doc. 137). The November motion is based on attempts by IRS
agents to levy upon Springer’s online PayPal account and a checking account. Springer requests that
the Court require IRS agents to return theants taken and to refrain from levying upon any of
his assets until the outcome of this case and a case pending in Tax Court.

The Court opted not to hold an “emergency” hearing on the November motion, as it deemed
a decision on the dispositive motions imminamid saw no material facts in dispuee Anderson
v. Jackson556 F.3d 351, 360 (5th Cir. 2009) (“If the party requesting the preliminary injunction
cannot show that factual disputes exist regarding the required elements, and cannot introduce
evidence sufficient to justify granting the moti@hearing on the requested injunctive relief is
unnecessary.”)Bors. v. Allen 607 F.Supp. 2d 204, 207 n.2 (D.D.C. 2009) (“A court may deny a
plaintiff's application for a preliminary injution without first providing a hearing on the merits
when the record demonstrates a lack of right to relief.”) (citations omitted).

The United States argued that the commencement of this action does not prevent the IRS
from seeking to collect on other assets fromr&er to pay his tax liabilities during the pendency
of this judicial lien-forecloswg action and, furthermore, the TArti-Injunction Act (26 U.S.C. 8
7421) prohibits Springer’s motion. The InterRalvenue Code provides that the IRS may levy upon
any property and rights to property (except fapgarty exempted by 26 U.S.C. 8§ 6334) if a taxpayer
neglects or refuses to pay any tax afteragoind demand. 26 U.S.C. § 6331(a). The purpose of
the levy is to provide for the prompt and inexpea<ollection of revenue and to prevent the loss
or diversion of the taxpayer’s assets while any agting claims to such assets are being resolved.

See United States v. Nat'l Bank of Commg4@@ U.S. 713, 721, 105 S.Ct. 2919, 2924, 86 L.Ed.2d
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565 (1985). Because the funds in Springer’s BbgRd checking accourdse liquid and could be
easily diverted or lost, it was appropriate for the tREBvy those assets. Ifitis determined that the
IRS did not have a valid assessment or lienregdiim, then Springdras potential remedies to
recover the levied fundsSee26 U.S.C. § 7422.

More important, the Tax Anti Injunction Act provides that “no suit for the purpose of
restraining the assessment or collection of axgltall be maintained in any court by any person,
whether or not such person is the paragainst whom such tax was assess2@il].S.C. § 7421(a).
The statute reflects long-standing Congressional pthietypermits “the United States to assess and
collect taxes alleged to be due without judicialimémtion, and to require that the legal right to the
disputed sums be determined in a suit for refurithbchs v. Williams Packing & Navigation Co.
370 U.S. 1, 7, 82 S.Ct. 1125, 1129, 8 L.Ed.2d 292 (1962). The Court may issue an injunction
against the IRS only if: 1) the government carprewail on the merits of its tax claim under the
most liberal view of the lawral facts and 2) the taxpayer hasagequate remedy at law and will
be irreparably harmed if the injunction is not grant®de Bob Jones Univ. v. Simda6 U.S. 725,
737,94 S.Ct. 2038, 2046, 40 L.Ed.2d 496 (1974) (cEngchs 370 U.S. at 6-7, 82 S.Ct. at 1128-
29). Springer did not prove eithafrthese elements. His “Engency Motion to Enjoin Under 26
U.S.C. 8§ 6330(e) and for Temporary Resireg Order” (Docs. 172, 173) is denied.

IX.  Summary and Conclusion

The beneficial owner of the subject propdrgrein is the defendant, Lindsey K. Springer,
although it is nominally held in ghname of the S.L.C.A. Familyust. Defendants W.T. Smith,
Janeth S. Smith, and Martha F. Moore, indiviuand as trustee of the W.T. Moore and Martha

F. Moore Revocable Trust dated June 12, 2002, hamgtpiover the federal tax liens at issue, and
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foreclosure of the liens is warranted. As dssad above, the liens and the revocations of the lien
releases are valid, and the United States filed its claims within the applicable statute of limitations.
The federal income tax assessments were propextie by the IRS, and any argument by Springer
as to the merits of the underlying assessments is barred by the doctrine of res judicata.

Accordingly, “Springer's Motion to Enjoin under 27 U.S.C. 86330(e)” (a motion for
permanent injunction) (Doc. 57) is DENIED; “Springer’s First Amended Motion to Dismiss
Amended Complaint” (Doc. 64) is DENIED; thi®lotion to Dismiss for Statute of Limitations
Violations” (Doc. 81) filed by Springer is DENIEBpringer’s “Motion to Dismiss” (the cross-
claims) (Doc. 121) is DENIED; the Motion for Summary Judgment by Cross Claimants Against
S.L.C.A. Family Trust (Doc. 153) is GRANTED; the United States’ Motion for Summary Judgment
(Doc. 154) is GRANTED; the Motion for SummyaJudgment (Doc. 161) (filed by Springer) is
DENIED; and Springer's Emergency Motion fnjoin Under 26 U.S.C. 86330(e) and for
Temporary Restraining Order, which was filed by the Court Clerk as two separate documents, a
motion for temporary restraining order (Doc. 172) and a motion for preliminary injunction (Doc.
173), is DENIED.

The United States and the Cross-Claimargsareby directed to submit proposed forms of
Judgment, Notices of Foreclosure and OrdefSabé to enforce the Judgment no later than March
12, 2010.

IT IS SO ORDERED this 3rd day of March, 2010.

s e

TERENCE KERN
United States District Judge
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