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FINDINGS OF FACT AND CONCLUSIONS OF LAW

On November 24, 2009, the Court certified the above-styled case as a collective action under
the Fair Labor Standards Act (“FLSAY). This collective action, which includes twenty-six
Plaintiffs, was tried to the Cotwwvithout a jury on March 21-25, 2011. As ordered by the Court, the
parties submitted proposed findings of fact and canahs of law with citations to the trial record.
(SeeDocs. 189, 190.) The Court enters the followkngdings of Fact and Conclusions of Law in
accordance with Federal Rule of Civil Proceduré 52.

Findings of Fact
1. Defendant At The Beach, Inc. (“ATBI”) owasid operates tanning stores in several states.
Customers purchase tanning packages and tanstottee Each store has tanning products for sale,
such as tanning lotion.
2. ATBI hires employees to manage its individual stores. All Plaintiffs were employed by
ATBI as store managers and/or assistanesteanagers in Oklahoma, Kansas, Colorado, and/or
Arizona. ATBI store managers are superviseddisyrict managers, and district managers are
supervised by regional managers.
3. Barbara Young started ATBI as a family-owned business consisting of two stores in
Oklahoma City, Oklahoma. Young's children, HBglt (“Belt”) and Candi Chappell (“Chappell”),

were employed by ATBI at relevant times.

1 On December 9, 2010, the Court entered an Opinion and Order (“Order”) addressing,
inter alia, ATBI's motion to decertify the collective action and the parties’ cross motions for
partial summary adjudicatiorSee Kaiser v. At the Beach, Indo. 08-CV-586, 2010 WL
5114729 (N.D. Okla. Dec. 9, 2010). The Order reaches several relevant conclusions of law and
is incorporated herein by reference.

2 Any Findings of Fact that are Conclusions of Law shall be construed accordingly, and
any Conclusions of Law that are Findirgf§=act shall be construed accordingly.
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4. In 2004, ATBI had 19 stores. From 2006 - 2@h8 approximate time period of the alleged
FLSA violations, ATBI grew from 20 stores #® stores. At the time of trial, ATBI owned 58
stores, had over 400 employees, and had a large corporate headquarters in Denver, Colorado.
5. At certain relevant times, ATBI's employee handbook provided:
Nonexempt— All nonexempt employees are pa an hourly basis and are expected
to confine their work to the normal workday and workweek unless their manager
authorizes overtime in adve®. Hourly paid employees will be paid overtime for
all authorized hours worked in excesstofhours within a workweek. Workweek
is defined as opening of business Monday through close of business Sunday.
Exempt — All exempt employees are paid dniveeekly salary basisHours worked
by salaried employees are often irregular and begin and end beyond the normal
workday. Salaried employees are exempt from the overtime provisions of the
Federal Wage and Hour Law and do not receive overtime pay.
(SeePIs.” Ex. 43 at 31 (emphasis added).) Prigkugust 15, 2008, all store managers and assistant
store managers were paid a fixed saland therefore fell into the “exempt” category, as defined
in the ATBI handbook.
6. According to Cindy Stuart (“Stuart”), ATBI's office manager and payroll supervisor, the
handbook was created by Belt. Belt did not testiftriat, and ATBI provded no explanation for
its initial decision to pay managers and assistant managers on a salary basis rather than an hourly
basis.
7. On or around July 2008, the itbd States Wage and Hour Division of the Department of
Labor (“DOL") conducted an investigation of AT (“2008 DOL Investigation”). Following such

investigation, DOL investigator Barbara Sulliv@8ullivan”) cited ATBI for “failure to pay non-

exempt salaried managers overtime wages.” .(PEk. 1.) Sullivan determined that ATBI owed

? Plaintiffs were actually paid semimonthiyg., on the 1st and 15th of the month, rather
than biweeklyj.e., every two weeks.



back wages to 301 employees in unpaid overtime in the total amount of $68,197.08. On November
3, 2008, Stuart signed a document entitled Sumpfduypaid Wages (“DOL Summary”), agreeing

to pay the 301 listed employees the amounts calculated by Sullivan for unpaid overtime.

8. The DOL Summary contains a “Gross Amounts Due” column. Sullivan calculated gross
amounts due based on a 48-hour workweek eigint hours of overtime — for every relevant
employee. As to the gross amount due, Sullstated: “The gross amounts of back wages due to
each manager were calculated as follows: Bi-weekly wages' x é@8ount due per employee. The
hourly rate = salary + bonuses + commissions/48keeQef.’s Ex. 1 (footnote in original)
(alteration to footnote added).) Thus, Sullivaediker finding of Plaintiffs’ average total weekly
hours (48) as the divisor in determining their reghtaurly rate of pay. In determining the overtime
owed, she used the DOL'’s Coefficient Table for Computing Extra Half-time for Overtime, DOL
Form WH-135, which provides a .83 rate for 48 haafrevertime. As explained in the Court’s
Conclusions of Law, Sullivan’s calculations theref assumed Plaintiffs had been paid “straight-
time” rates for all 48 hours worked, such that only an additional “half time” was owed for the 8
unpaid overtime hours.

9. Stuart sent checks for back due wagesutin July 7, 2008 in the amounts set forth in the
DOL Summary. Plaintiffs did not accept swttecks and proceeded with this litigatiGee<aiser,

2010 WL 5114729, at * 9-11 (ruling on parties’ cross motions for summary judgment on issue of
waiver).

10.  Atall times prior to August 15, 2008, ATBIddnot keep contemporaneous time records or

consistently require Plaintiffs to clock in or clock out.

* Based on Coefficient Table for Comparing [sic] Extra Half-time for Overtime.
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11. On August 15, 2008, as a result of the 2008 M@@kstigation, ATBI changed its salaries

and payroll structure. It raised storemagers’ salaries from $1500/month to $1820/méritlalso

began classifying assistant store managers as hourly employees entitled to overtime.

12.  After August 15, 2008, ATBI implemented someriaf clock in/clock out policy using the
computers in each store. However, ATBI did not present any evidence or cross-examine any
Plaintiffs regarding their hours worked using contemporaneous time records. Thus, such records
played no role in this case and are not part of the record.

13. Plaintiffs Jones, Madden, and Phillips did not testiftrial. All other 23 Plaintiffs testified

at trial.

14. Plaintiffs Kaiser, Colvin, Richardson, iSkey, Ashton, Chancellor, Still, Cantrell,
McCullough, Ingram, Howard, Morgan, Vaughn, and Briscoe were employed at stores in Oklahoma.
15. Plaintiffs Thompson, Carmody, Balakas, Fritz, Mullen, Rauch, and Olson were employed
at stores in Colorado.

16. Plaintiff Bayack was employed at a store in Kansas.

17. Plaintiff Stein was employed at a store in Arizona.

18. Stuart and Chappell testified at trial ag\iBI’s corporate practices and policies. Stuart

was ATBI's office manager and payroll supervisarall relevant times. Stuart did not make
decisions as to whether an employee was ¢iedsis exempt or noexempt under the FLSA but
simply followed directions from ATBI's management. Chappell was the regional manager over

Oklahoma and Kansas at all relevant times. ppbH has worked in nelgrevery capacity within

®> At trial, the evidence showed that this salary increase for store managers actually
occurred August 15, 2008, rather than October 2008, as testified by Stuart in her deposition and
found by the Court in the Order. Thus, this finding in the Order is amended by these Findings of
Fact and Conclusions of Law.



ATBI, including sales, store managdistrict manager, and regial manager. Effective 2010, she
became the Chief Operations Officer.
l. § 213(a)(1) Exemptions

A. Before August 15, 2008

19. At all times prior to August 15, 2008, Plaintiffs’ salaries ranged from $1100/month
$1500/month. Reduced to a weekly equivalBtdjntiffs’ salaries ranged from $253.85/week —
$364.15/week. Such salaries were inadequate for Plaintiffs to qualify for exempt Sateis.
Conclusions of Law 87-89.

B. August 15, 2008 - December 1, 2008
20.  Onoraround August 15, 2008, following the 2008 D®@/estigation, ATBI (1) raised store
managers’ salaries to $1820/month, payabénounts of $910 on a semimonthly basis,on the
1st and 15th of the month; and (2) began pguyassistant store managers an hourly rate plus
overtime pay for hours worked in excess of 40. é&toanagers’ salaries were still inadequate for
Plaintiffs to qualify for exempt status basmuthe timing of the $910 payments on a semimonthly
rather than biweekly basiSeeConclusions of Law 87-89.
21.  On December 1, 2008, ATBI made a $455.00 “adjustment payment” to store managers.
According to Stuart, ATBI understood its full BA salary obligations in August 2008, but waited
approximately 105 days to change from $910.00 semimonthly payments to the $910.00 biweekly

payments required by the FLSA. It did so, according to Stuart, for the benefit of its employees:

® Based on the inadequate salary level, the Court need not make any additional factual
findings regarding the salary basis or duties tests relevant to the § 213(a)(1) exemptions.

" Based on the inadequate salary level, the Court need not make any additional factual
findings regarding the salary basis or duties tests relevant to the § 213(a)(1) exemptions.
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Well, when we changed the payroll sture, we allowed employees the time to get
their finances together by changing thg gates, the biweekly from semimonthly,
the 1st and the 15th. So this check wesupplement the difference between those
90 days.

I’'m saying we did it as a courtesy to our employees to adjust their financial
situations.

.[I].f.l had an ACH or an EFT coming out on the 1st for my home mortgage, and | was
expecting a paycheck on the 1st, andl iba sudden my pay period changed to the
5th or the 8th or whatever the other Mopaaas, then that mortgage could actually
bounce.
(Tr. 895, 931.) This explanation does not makedaigense, did not stand up on cross-examination,
and is not credible. Instead, the Court finds &8I still did not understand its salary obligations,
even after the 2008 DOL Investigation, and &iBBI made the adjustment payment upon discovery
of its continued non-compliance with the FLSA.
C. After December 1, 2008
22. Effective December 1, 2008, ATBI began paying store managers $1820/month, payable in
amounts of $910 on a biweekly, rather than semimonthly, basis.
23. Prior to December 1, 2008, there was evidémaeATBI took deductions from managers’
paychecks for two practices: (1) failing to makeight deposit immediatglafter a closing shift
(“late night deposit”), and (2) failing to open a stan time (“late store opening”). Plaintiffs and
ATBI representatives consistently testified ttiese policies existed. Further, several Plaintiffs

testified that such deductions were regularly takdowever, all such deductions occurred prior to

December 1, 2008.

8 Because this salary was adequate, it is necessary to make factual findings regarding the
salary basis and duties tests.



24.  After December 1, 2008, therenis evidence of deductions taken from any of the relevant
Plaintiffs’ paychecks for late niglieposits or late store openingsuat testified at trial that she

did not take any such deductidn@m store managers’ paychecks after September 1, 2008. At least
with respect to late store openings, Stuart seaponsible for checking the stores’ computers and
determining if a store was opened late. Tli€ believes Stuart’s trial testimony that, after
September 1, 2008, she did not make any deductiomsditore managers’ paychecks for late store
openings, even if the computer indicated that a store had been operied late.

25. Plaintiff Stein, a store manager in Arizona, testified that she witnessed her assistant
manager’s paycheck being reduced for laieesbpenings in the post-December 1, 2008 time frame.
However, after December 1, 2008, assistant manageeseclassified by ATBI as non-exempt and
were being paid as hourly employees. Thus,tgstimony does not convince the Court that ATBI
had an actual practice of taking any disqualifydegluctions from store managers during the post-
December 1, 2008 time frame.

26. Plaintiffs’ testimony indicatethat late store openings and late night deposits occurred on
a regular basis, even among otherwise diligesresinanagers. The fact that no deductions were
taken during the post-December 1, 2008 time frame, ditbrarthe relevant Plaintiffs or any other
store managers, indicates tAatBI had ceased making any actual deductions for these types of

infractions.

® The Court is aware that this trial testimony contradicted Stuart’s prior deposition
testimony, wherein she testified that ATBI continued to take such deductions as late as October
2009. The Court is further aware that there is no way to verify Stuart’s trial testimony from
ATBI's payroll records because such deductions would have been grouped in a “MISC”
category, which included other deductions for missing or purchased product. Nonetheless, the
Court believes Stuart’s trial testimony on this &ssand Plaintiffs did not present any persuasive
contrary evidence as to the existence of actual deductions during the post-December 1, 2008
time frame.



27.  There is evidence that, in the post-Decemb&008 time frame, ATBI maintained written
policies regarding deductions for late night déggoand store openings, which were targeted at
salaried store managers and signed by somati#fai For example, on June 30, 2009, Plaintiff
Howard signed a document entitled “New Deposit Policy,” which reiterated the requirement that
managers make nightly deposits directly after their closing shift. This document could not have
been an “old” document, as speculated by Stbadause the document states that it is effective
June 30, 2009. Under the policy, the first infi@e would result in a $100 payroll deduction, the
second would result in $100 payroll deduction smspension, and the third would result in a $100
payroll deduction and termination. Howard aggned a document entitled “Late Opening Policy,”
which reiterated the requirement that managers thygénstores on time. The first infraction would
resultin a $50 payroll deduction, the second weesdilt in a $50 payroll deduction and suspension,
and the third would result in a $50 payroll deduction and termination.
28.  Forallclaims arising after December 1, 2008ed#ivant Plaintiffs held the position of store
managers’ The employee handbook describes store managers’ responsibilities as follows:
Manages the daily operation of a retail storcluding customer service, sales, and
inventory control. Consistently achieves all salon sales goals. Implements and
reviews store policies and procedures. ®uipes staff, sets sales goals, and trains
new hires. Relies on experience and judgment to plan and accomplish goals. The
salon manager contributes to the succef&8TBI] by supervising and coordinating
the activities of salon employees to ensfirendly, professional, efficient, and
courteous service is provided to customers in a clean, well-maintained environment.
(Pls.” Ex. 43 at 19.)

29. Based on the trial testimony, the relevantfifés’ duties included hiring, firing, completing

disciplinary write-ups, completing incident reports, assuring that maintenance was performed,

19 The Court refers to store managers with claims arising after December 1, 2008 as
“relevant Plaintiffs” or “these Plaintiffs.”



ordering supplies for the store, and supervising and training salespeople, bed technicians, and
assistant managers. These Plaintiffs also caegbleon-managerial tasks such as sitting at the front
desk, running the register, and cleaning tanning beds, particularly when they were the only
employees in the store at a certain time. Considering all Plaintiffs’ testimony and Chappell’s
testimony, the Court finds that the relevant RI&sispent approximately 30-40% of their time on
managerial tasks, and 60-70% on non-managerial tasks.

30. The evidence demonstrated that these Plaintiffs generally supervised at least four individuals
per store, including sales people, bed techniciantkaa assistant manager. The relevant Plaintiffs,

all of whom were employed as store managers, hired these employees, set these employees’
schedules, and regularly directed their work. Relefdaintiffs also had the authority to hire and

fire all employees in their store.

Il. Hours Worked

31. In addition to scheduled hours, all store managers were required to attend weekly manager
meetings, which lasted from 1.8 hours and were led by distrioanagers. The meeting durations
varied depending on the content of the meetings aiddmtity of the district manager. One district
manager in Tulsa, Shanda Keys (“Keys”), conducted lengthy manager’'s meetings.

32. In addition to scheduled hours, some Plaintiffs were required to attend monthly sales
meetings, which ranged from 1-3 hours.

33. In addition to scheduled hours, some Pldmtifere required to attend “lotion” training
meetings approximately twice per year. These sessions lasted approximately 1-4 hours.

34. In addition to scheduled hours, Plaintiffs were required to complete opening and closing

duties. On average, opening duties took approximately 15 minutes, and closing duties took
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approximately 30 minutes. Closing duties ut#d making a nightly deposit at a 24-hour banking
location after Plaintiffs left their stores.

35. In Tulsa, ATBI had “fitness stores,” whigitluded fithess equipment in addition to tanning
beds. Tulsa was therefore referred to as a ‘$gmearket,” and Plaintiffs employed in Tulsa were
required to complete “prospecting” duties. Such duties involved soliciting businesses near their
store and distributing promotional materials. Ratd Plaintiffs were mguired to obtain a specific
number of “prospects,” ranging from 10-20 mky. Typically, prospecting was done outside
regularly scheduled hours. If a manager had someone else to cover the store, prospecting could
potentially be completed during scheduled hours. Keys, the Tulsa market district manager at
relevant times, placed great emphasis on prospecting.

36. Chappell’s testimony that prospecting caydderally be completed during scheduled hours
and without leaving the store was not credibdaintiffs’ testimony regarding prospecting was
credible. For example, Shipley testified that slas required to get 20 prospects 6 days per week
and that this typically took 1-2 hours following her scheduled shift.

37. Plaintiffs were oftescheduledo work hours well in excess fifrty hours per week by their
district manager.

38. Plaintiffs were also “called in” by their digtt manager to work one or more shifts in
addition to those they were scheduled. Occasionally, these “call-in” shifts were compensated, if
Plaintiffs’ district manager chose to report the extra shift to Sttiditie rate of compensation was
$64.00/8-hour shift. Reporting of eatshifts was a sporadic occurce, and there was no set policy

or consistent practice of compensating Plaintiffs for call-in shifts.

1 Call-in shifts were also referred to as “sixth day shifts” by some witnesses.
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39. If employees managed by Plaintiffs called in sickuit, Plaintiffs were expected to cover
the shift and keep the store open at all times.
40.  Notwithstanding the handbook’s explanation of salaried employees’ “irregular” workweeks,
Chappell testified that Plaintiffs were scheduled in a manner so as not to exceed a 40-hour
workweek. For example, she testified that maragere scheduled only 38 in-store hours, leaving
2 remaining hours for their attendance at the required weekly manager meetings:
A. You would have a 7 to 3 shift aydu’d have a 3 to 11, and the managers

would be scheduled 3 to 11 Mondayahgh Thursday, then they would be

scheduled Saturdays, it's 8 to 2. Athé reason that we do that, Richard, is

because Monday through Thursday arebmusiest days that are going to see

the most clients, and that's when it's the most important person to have in

that role so that they can make dina they handle with experience that they

have being a manager.

Q. Wouldn't the managers’ meeting then add an extra two hours to a 40-hour

shift?

No, because when they’re working Saturday, it's a six-hour shift. It covers

the possible two hours, but our managemsetings don’t last for two hours.

They last at the most an hour and a half.
(Tr. at 958.) Chappell also testified that ATBI district managers employed this same scheduling
strategy to compensate for time spent at satetings and lotion meetings. Chappell’s testimony
that Plaintiffs’ hours generally did not exceed 40 hours per week was not credible.
41. In sum, the Court finds that Plaintiffs’ excess weekly hours included in-store operational
hours (extra shifts), opening duties, closing duties, manager meetings, sales meetings, lotion
meetings, and prospecting (Tulsark&t only). Particular Plairfts’ testimony, such as Kaiser and
Shipley, carried significant weight with the Cband persuaded the Court that ATBI's general

practice was to (1) require Plaintiffs to warkignificant number of hours in excess of 40 hours per

week, and (2) fail to pay overtime compensation in accordance with the FLSA.
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42.  The Court finds that those Plaintiffstidad to judgments worked between 48 and 62.5
average hours per week. The Court finds that am#ff worked in exces of an average of 62.5
hours per week. The Court findsek instances in which Plaintifisstimates of hours were inflated

in light of their specific testimony, their district maysais, and/or their store locations. In these three
instances, the Court finds that Plaintiffs’ aver&gurs were actually 60 hours per week. The Court
has therefore reduced these Plaintiffs’ estimated hours to 60 hours.

43. Plaintiff Ashton’s estimate of 70 average fsoper week is inflated. Based on Ashton’s
testimony, the Court finds that 60 average hours per week is a reasonable and credible estimate.
44, Plaintiff Balakas’s estimate of 60 averdgmurs per week is a reasonable and credible
estimate.

45. Plaintiff Cantrell’s estimate of 60 averalgeurs per week is a reasonable and credible
estimate.

46. Plaintiff Carmody’s estimate of 60 average hours per week is a reasonable and credible
estimate.

47. Plaintiff Chancellor's estimate of 80 amge hours per week is inflated. Based on
Chancellor’s testimony, the Court finds that 60 agerhours per week is a reasonable and credible
estimate.

48. Plaintiff Colvin’s estimate of 57.5 average hours per week is a reasonable and credible
estimate.

49. Plaintiff Ingram’s estimate of 60 average hours per week is a reasonable and credible
estimate.

50. Plaintiff Kaiser's estimate of 62.5 aveealgours per week is a reasonable and credible
estimate.
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51. Plaintiff McCullough’s estimate of 60 averagmurs per week is a reasonable and credible
estimate.

52. Plaintiff Richardson’s estimate of 60 avexdgurs per week is a reasonable and credible
estimate.

53.  Plaintiff Shipley’s estimate of 62 average hours per week is a reasonable and credible
estimate.

54. Plaintiff Still's estimate of 60 average hoursweek is a reasonable and credible estimate.

55. Plaintiff Thompson’s estimate of 70 hours peek is inflated. Based on Thompson’s
testimony, the Court finds that 60 average hours per week is a reasonable and credible estimate.
56. Plaintiff Bayack's estimate of 60 average hours per week is a reasonable and credible
estimate.

57. Plaintiff Howard’s estimate of 50.5 average hours per week is a reasonable and credible
estimate.

58. Plaintiff Mullen’s estimate of 48 averapeurs per week is a reasonable and credible
estimate.

59. Plaintiff Olson’s estimate of 52 average hqasweek is a reasonable and credible estimate.
60. Plaintiff Rauch’s estimate of 55 averadgeurs per week is a reasonable and credible
estimate.

61. Plaintiff Vaughn’s estimate of 52 average Isoper week is a reasonable and credible

estimate.
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[ll.  Statute of Limitations/Liquidated Damages

62. From at least October 2005 (the date effitst unpaid overtime claim) until December 1,
2008 (the cut-off date for recoverf) ATBI showed reckless disregard for whether its conduct
violated the FLSA. Further, ATBI did not establish that its payment decisions were based on a
reasonable belief that its conduct complied with the FLSA.

63.  Until August 15, 2008, ATBI took no steps whatsoever to comply with the FLSA in paying
Plaintiffs. Neither Stuart, Clpgell, or anyone else at ATBI ti@ducation, training, or experience

in FLSA compliance. Neither Stuart, Chappetlanyone else at ATBlought outside assistance
with FLSA compliance. Neither Stuart, Chappell,anyone else at ATBI reviewed any state or
federal laws to determine if Plaintiffs were being properly paid under the FLSA.

64. Even following the 2008 DOL Investigation, ATBbntinued to pay an insufficient salary

to classify Plaintiffs as exempt. ATBI's egplation that it delayed proper payments for a 105-day
period for the benefit of Plaintiffs is not crediblastead, the Court finds that ATBI did not exercise
responsible diligence in discharging its FLSA obligations. In light of all the circumstances
presented and ATBI’s specific notice of FLSA vidas, this continued failure to pay a sufficient
salary demonstrates reckless disregard even during the August - December 2008 time frame.
65.  Although ATBI started as a small busine&$Bl was a large business with hundreds of
employees at the time of the FLSA violations. Dkesihis fact, ATBI failed to take any steps, such

as consulting outside sources, providing trainimgeducation for its payroll manager, and/or
inquiring of state or federal authorities about th&RIs requirements. ATBI failed to take those

steps for an unreasonably long period of time. Téssilted in FLSA violations of a serious and

12 SeeConclusion of Law 107.
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significant magnitude that could have and stiduhve been avoided. The Court finds ATBI's
disregard for the FLSA to be particularly egaags in light of the large amount of overtime hours
Plaintiffs were required to work. It is inexcléathat ATBI did not inque, research, or attempt

to confirm whether Plaintiffs were being propgeaind adequately paid for their overtime hours.

IV.  Beaucourt’s Testimony

66. ATBI presente Kimberly Beaucoui (“Beaucourt” asa damage expert Beaucourt holds
aCPA ancotheirelatecdegree ancis employetas a managiniconsultar specializin¢in litigation
consulting, business valuation, and fraud investigation.

67. Beaucourt’ Repor anc testimon consiste of three genere categries: (1) identifying
mathematic: errors in Plaintiffs’ damages calculations; (2) identifying methodological errors in
Plaintiffs’ damages calculations; and (3) developing her own damages calculations.

68. Beaucourt's damages calculations consist of four “scenarios,” which demonstrate four
different factua time frame«for recoven— (1) Septembe 200€ - Augus 2008 (2) Septembe 2005

- Augus 2008 (3) Octcber 2006 - Plaintiff End Date; and (&) Periods Claimed. Within each
scenarictherearefour “categories, whichdemonstrai differenifactua estimate of hour:worked

— (A) Overtime Based on Payroll Records; (B)eAage Hours Determined by U.S. Department of
Labor (C) Overtime Hours Base(on Payrol Record anc Considerinia 48-Houl Workweek and

(D) Average Hours as Estimated by Plaintiff. Thus, Beaucourt provided 16 different calculations
which vary basei on factua assumptior regardin¢ (1) the recoven period anc (2) the hours
worked.

69. Base( on the Court’s factua findings Beaucourt’ Scenarit 4 (All Period: Claimed),

Categor D (Averag¢ Hours as Estimater by Plaintiffs) was the most relevant set of calculations
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provided Thus, this set of calculatiossrved as a useful starting pidior the Court in developing

its own damages model and completing its own sample calculation.

V. Damages

70.  Stuart and Chappell consistently testifiedt Plaintiffs’ fixed salary was intended to
compensate them for a 40-hour, 5-shift workwe@&keir testimony was that, if Plaintiffs’ hours
exceeded 40 in one week, Plaintiffs were to rexaicall-in shift paymnt in the amount of $64.00

for every shift worked in addition to their 4®ur workweek. As explained above, Chappell also
testified that managers were scheduled faefethan 40 operational hours during weeks when they
would be required to attend manager, sales, and lotion meetings. Thus, ATBI withesses maintained
that Plaintiffs’ salary was intended to compenslagen for a 40-hour workweek and that they took
steps to compensate Plaintiffs for certain “overtitm&lirs. This appears to be inconsistent with the
handbook, which would define Plaintiffs as “exgirfrom FLSA overtime requirements based on
Plaintiffs’ receipt of set salaries.

71.  This contradiction between the handbook aedrilal testimony of ATBI's withesses has
made this case somewhat unique. IngemEse, it is a “misclassification” case,, Plaintiffs were
classified as “exempt” and paid a salary for all hours worked, but were paid insufficient salaries to
actually qualify for exempt status. In another sense, it is not a “misclassification” case because
ATBI's corporate representatives maintained thaty were attempting to schedule Plaintiffs 40
hours in any given week and then pay them cettaiartime” payments for any extra shifts. This
indicates that ATBI considered Plaintiffs houdynployees entitled to some form of overtime
payment. If this were a stgint-forward “misclassification” case, ATBI would have routinely
required Plaintiffs to work in excess of 40 hguwithout being concerned about any overtime
payments.
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72. Further, as this Court held at the summary judgment stage (based on Stuart’s deposition
testimony), ATBI did not reach any understanding Witkintiffs that their fixed salary was intended

to cover all hours worked in any given week.efiéfore, ATBI could not avoid FLSA liability by
showing that it compensated Plaintiffs consisteitth the fluctuating workweek method explained

at 29 C.F.R. § 778.114 ("*FWW method"pee Kaiser2010 WL 5114729, at *18-21 (granting
summary adjudication to Plaintiffs on ATBI'SAVAV defense). As explained in more detail in
Conclusions of Law 135-142, the trial evidence also supports this conclusion.

73.  To the extent the Court has had difficulityirig this case into established FLSA damages
models, such difficulty was caused by ATBI and hgtPlaintiffs. Therefore, in discerning the
proper damages calculation, the Court has erredessidle of awarding Plaiiffs greater damages,

rather than rewarding ATBI for its lack of knagige and lack of consistent explanation for its
payment decisions.

74.  Further complicating the damages calculatidimadact that Plaintiffs received bonuses and
commissions in addition to their fixed monthly salaries and extra compensation for call-in shifts.
Bonuses were earned by meeting certain store goals, such as a “lotion average” and a particular
“close ratio.” (Tr. at 960§ Commissions were paid “on 5 to 10 percent on lotion, depending on
whether [Plaintiffs] made their averages or,aoid 3.5 [percent] commission on memberships sold.”

(Id. at 961.)

75.  The parties presented different total dareagdculations and different damages formulas.
Plaintiffs’ proposed damages formula is demonstrated by the following proposed calculation of

overtime due to Plaintiff Cantrell for April 2006:

13 It is not disputed that these production bonuses were non-discretionary bonuses, as
that term is used in FLSA regulations.
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April 2006

. Salary $1200 per month paid bi monthly [sic
II. Estimated hours worked 60.0 or 260.00 per month
per week (60.0 x52/12)
lll. Regular rate for pay period 1200 salary
including salary, bonus
non discretionary bonus 1710.88 commissions
and commissions
2910.88
+173.33
16.79
IV. Overtime rate 16.79 x1.5=25.19
V. Overtime hours worked 2560 —173.33 (52 x40/ 12) = 86.67
in period
VI.  Amount due for worked 86.67 x 25.19 = 2183.28

but unpaid overtime for month

76.  ATBI's proposed damages formula, preésdrby and through Beaucourt and her Second
Supplemental Expert Report (“Beaucourt Report”), is demonstrated by the following proposed

calculation of overtime due to Cantrell for April 2086:

4/01/06 4/15/06
Compensation Category
Salary $ 600.00 $ 600.00
Bonus
Commissions $2214.11

14 Beaucourt’s calculations are per pay period and must be added together in order to
compare them to Plaintiffs’ calculations, which are per month.
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Other

Total Compensation Per Pay Datéaid to Plaintiff $ 600.00 $2,814.11
Hours Per Week 60.00 60.00
Hours Per Pay Date

(Hours per Week, Multiplied by 52 weeks, divided by 24 Pay Dates per Year) 130.00 130.00
Federal MinimumWage $5.15 $5.15
Regular Pay Rate Per Hour 5.15 21.65
Overtime Pay Rate Per Hour (Regular Pg Rate multiplied by 1.5) $7.73 $32.48
Hours Per Week 60.00 60.00
Short Work Period Adjustment per Plaintiff (Converted from monthly adjustment to pay

Adjusted Hours Per Week 60.00 60.00
Total Regular Hours Per Pay Date 86.67 86.67
Total Overtime Hours Per Pay Date 43.33 43.33
Total Regular Pay Per Pay Date (Regular Hoursnultiplied by Regular Pay Rate) $446.35 $1,876.4]
Total Overtime Pay Per Pay Date (Overtime Hoursnultiplied by Overtime Pay Rate) $334.94 $ 1,407.34
Less: Total Compensation Already Paid to Plaintiff ($600.00)| ($2,814.11
Overtime Compensation Due $181.29 $ 469.66

77.
$2,183.28, while ATBI contends the total is $650.95.

78.

$719,506.43, while ATBI calculates total compensatory damages at $172,513.44.

79.

As demonstrated, Plaintiffs contend t@antrell’s total unpaid overtime for April 2006 is

Based on these differing formulas, Plainté&lculate total compensatory damages at

As demonstrated by the Cantrell example gthee also some factual discrepancies between

Plaintiffs’ and Defendant’s data for commissiorisor example, Plaintiffs used $1710.88 as the
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April 2006 commission amount, while ATBI us&2214.11. This discpancy exists because
Plaintiffs included the commission in the miorit was earned (April 2006), while Beaucourt
included the commission in the payripel when it was paid (May 15, 2008).For purpose of
calculating back due overtime for any given payqgurihe Court finds it most efficient, equitable,
and reasonable to include commission in the tmalpensation for the pay period in which it was
paid, rather than earned. This is due to tigaoization and presentation of the underlying payroll
data and other specific facts in this caskusl the Court will utilize the compensation amounts set
forth in the Beaucourt Report for any given semimonthly pay period.
80. To the extent there are any other discrejeana data, the Court finds that Beaucourt’s
extrapolation and analysis of the payroll data isameliable and is set forth in a more useful format
(i.e. per pay period). Therefore, in completing clltions in accordance with the Court’'s damages
model,see infraConclusions of Law Sections V and Vlll gtiparties shall use the data as set forth
and summarized by Beaucourt.
81. The key difference between the parties’ damages formulas is the divisor used to derive a
regular rate of pay. Plaintiffs utilizeddavisor based upon a 40-hour workweek (173.33 is the
monthly equivalent of a 40-hour workweek), &ehucourt utilized a divisor based on total hours
worked, including overtime hours. As explained below, both parties utilized a 1.5 overtime rate.
Conclusions of Law
l. § 213(a)(1) Exemptions
82.  The FLSA exempts from its overtime regunent any “employee employed in a bona fide

executive, administrative, or professal capacity.” 29 U.S.C. § 213(a)(%ge Archuleta v. Wal-

15 Stuart testified that any commissions earned were paid on the 15th of the following
month.
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Mart Stores, InG.543 F.3d 1226, 1228 (10th CR008). “While it is the employee’s burden to
prove that the employer is violating the FLSAisithe defendant employer’s burden to prove that
an employee is exempt from FLSA coveragéfchuletg 543 F.3d at 1233 (internal citation
omitted).
83. Exemptions to the FLSA must be narrondyistrued, and the employer must show that the
employee fits “plainly and unmistakenly” within the exemption’s ter@®ese id.see also Baden-
Winterwood v. Life Time Fitness, In666 F.3d 618, 626 (6th Cir. 2009) (“The applicability of an
FLSA exemption is an affirmative defense thatemployer must establish by a preponderance of
the evidence.”).
84.  ATBI contends that certain Plaintiffs, at relevant times, qualified for the executive and
administrative exemptions. The federal regulations contain the following test for determining
whether an employee is employed in a bonadixkcutivecapacity:

a) The term “employee employed in a bona fide executive capacity” in section

13(a)(1) of the Act shall mean any employee:

(1) Compensated on a salary basis at a rate of not less than $455 per week . . .

exclusive of board, lodging or other facilities;

(2) Whose primary duty is management of the enterprise in which the employee is

employed or of a customarily recognizéepartment or subdivision thereof;

(3) Who customarily and regularly directg thvork of two or more other employees;

and

(4) Who has the authority to hire or fiother employees or whose suggestions and

recommendations as to the hiring, firing, advancement, promotion or any other

change of status of other employees are given particular weight.

(b) The phrase “salary basis” is define@&41.602; . . . “primary duty” is defined

at 8 541.700; and “customarily and regularly” is defined at § 541.701.
29 C.F.R. § 541.100.

85.  The federal regulations contain the followtagt for determining whether an employee is

employed in a bona fidedministrativecapacity:
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(a) The term “employee employed in a bdida administrative capacity” in section

13(a)(1) of the Act shall mean any employee:

(1) Compensated on a salary or'fdmsis at a rate of not less than $455 per week

.. . exclusive of board, lodging or other facilities;

(2) Whose primary duty is the performancefice or non-manual work directly related to

the management or general business operaifdhe employer or the employer’s customers;

and

(3) Whose primary duty includes the exercise of discretion and independent

judgment with respect to matters of significance.

(b) The term “salary basis” is definedg41.602; . . . and “primary duty” is defined

at § 541.700.
29 C.F.R. § 541.200 (footnote added).
86. Under either regulation, an employee’s positiarst satisfy three general tests in order to
qualify for the relevant exemption: (1) a salary laest; (2) a salary basis test; and (3) a duties test.
See Baden-WinterwooBl66 F.3d at 626-27.

A. Before August 15, 2008
87.  The salary level test, which requires payna¢m rate of not ks than $455/week, “will be
met if the employee is compensated biweekly on a salary basis of $910, semimonthly on a salary
basis of $985.83, or monthly on a salary basis of $1,971.66.” 29 C.F.R. 8 541.600(b).
88. Prior to August 15, 2008, ATBI paid Plaintiffa amount significantly less than $455/week.
Thus, ATBI has failed to show that Plaintiffgere paid sufficient salaries to qualify for the
executive or administrative exemptions during this time frame, and Plaintiffs were non-exempt

employees entitled to FLSA overtime. The Court ne&dreach the salary basis test or the duties

test.

6 Neither party contends that Plaintiffs were compensated on a “fee basis,” and this
aspect of the administrative exemption is not at issue.
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B. August 15, 2008 - December 1, 2008
89.  After August 15, 2008, ATBI began paying Plaintiffs $910.00 semimonthly, or on the 1st
and 15th of every month. This was still natdficient salary under 29 C.F.R. § 541.600(b), which
requires semimonthly payments in the amount of $985.83. Thus, ATBI has failed to show that
Plaintiffs were paid sufficient salaries to qualify for the executive or administrative exemptions
during this time frame, and Plaintiffs were noreewt employees entitled to FLSA overtime. The
Court need not reach the salary basis test or the duties test.
90. OnDecember 1, 2008, ATBI made a $455.00 “anjast payment” to store manages8ee
Finding of Fact 21. ATBI contends that thadjustment payment prevents it from losing an
executive or administrative exemption for the August 15, 2008 - December 1, 2008 time frame
pursuant to the “window of correction” rule set forth at 29 C.F.R. § 541.683(c).
91. Generally, the window of correction rule is relevant to whether an employer has
demonstrated the salafyasis component of the executive, administrative, or professional
exemptions.See Klem v. Cnty. of Santa Clara, C208 F.3d 1085, 1090 (9th Cir. 2000) (“The
‘salary basis’ test also includes a windowcofrection through which an employer may remedy
certain improper deductions from an exempt @ygé’s salary.”). This provision, which is a
subpart of the regulation entitled “Effect of imper deductions from salary,” states: “Improper
deductions that are either isolated or inadvertent will not result in loss of the exemption for any
employees subject to such improper deductioiseiEmployer reimburses the employees for such

improper deductions.” 29 C.F.R. § 541.603(c).

17 ATBI cited the former version of the regulation, which was set forth at 29 C.F.R. §
541.118(a)(6). However, the current version was in place during relevant times.
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92.  As authority for extending the window of cection rule to its violation of the salalsvel

test during the August 15, 2008 - Decembe2QD8 time period, ATBI cited a 2003 DOL opinion
letter. SeeDOL Op. Letter, 2003 WL 23374601 (July 9, 2003). Such letter indeed indicates that
something akin to the window cbrrection rule may apply to isolated or inadvertent dips in an
employee’s salarfeveldue to “an employee’s time-entry error or omission or other clerical or
mechanical error or omissions that results iméral payment” in an amount less than the required
amount of weekly salarySee id(“Any shortage that results from the employee’s error or omission
may be adjusted by completing an adjustment f@arprocess that is consistent with the window of
correction contained in 29 C.F.R. § [541.603(c)])e Tact that an adjustment process exists to
correct such errors indicates that any initial updgments caused by time-entry errors, like clerical
and mechanical errors, are inadvertent and may be part of any payroll system that is subject to
human error.”).

93.  The window of correction rule does npply to ATBI's $455.00 adjustment payment made

on December 1, 2008. As explained above, thedew of correction rule generally prevents
employers from losing an exemption based upon an isolated or inadvertent instance of an improper
“docking” of pay, rather than an improper reductadrihe requisite salary level. Even assuming

the window of correction rule or something simigxtends to corrections made for inadvertent or
isolated dips in salary levels, that is not whatwored in this case. ATBIgayment of less than the
required salary, during the August 15, 2008 - December 1, 2008 time frame, was not isolated,
inadvertent, or the result of any technical or naedtal error. It was the result of a company-wide
decision that applied to all store managers fd®day period, which consisted of eight consecutive
pay periods. This is not the type of incidentalation that the “window of correction” rule is
intended to remedy. Therefore, the Court rejadiBI’'s attempt to avoid overtime liability for the
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August 15, 2008 - December 1, 2008 time frame basé&d adjustment payment and 29 C.F.R. §
541.603(c).

C. After December 1, 2008
94.  Forall periods on or after December 1, 2008, Afifd satisfied its burden of demonstrating
that the relevant Plaintiffs (those with claiehsring pay periods beginning or after December 1,
2008) qualified for the executive exemptid@pecifically, ATBI has demonstrated that, during this
time period, it was paying the requisite salary level, it was paying on a salary basis, and these
Plaintiffs’ duties satisfied the executive exemption duties test. Therefore, such Plaintiffs were
exempt employees and are not entitled to unpegitime after Decembé, 2008. The Court will
address how ATBI has satisfied its burden as to each of the three tests.

1. Salary Level Test
95. Effective December 1, 2008, ATBI began paystore managers $910 on a biweekly basis,
which satisfies the salary level teS§ee29 C.F.R. § 541.600(b).
2. Salary Basis Test

96. To satisfy the salary basis test, ATBI beagstlrden of proving thatlevant Plaintiffs were
paid: (1) a predetermined amount, which (2) was not subject to reduction (3) based on quality or
guantity of work performedSee Baden-Winterwop866 F.3d at 627. The relevant regulations,
as amended in 2004, provide substantial guidandetermining whether an employee’s salary is
subject to reduction:

a) An employer who makes improper deductions from salary shall lose the

exemption if the facts demonstrate tthet employer did not intend to pay employees

on a salary basis. An actual practice of making improper deductions demonstrates

that the employer did not intend to pay eoygles on a salary basis. The factors to

consider when determining whether anptoger has an actual practice of making

improper deductions include, but are not limited to: the number of improper
deductions, particularly as compared to the number of employee infractions
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warranting discipline; the time period during which the employer made improper
deductions; the number and geographic location of employees whose salary was
improperly reduced; the number and geographic location of managers responsible
for taking the improper deductions; and whether the employer has a clearly
communicated policy permitting or prohibiting improper deductions.
(b) If the facts demonstrate that temployer has an actual practice of making
improper deductions, the exemption istlauring the time period in which the
improper deductions were made for employees in the same job classification working
for the same managers responsible for the actual improper deductions. Employees
in different job classificatins or who work for differemhanagers do not lose their
status as exempt employees. Thus, for example, if a manager at a company facility
routinely docks the pay of engineers at that facility for partial-day personal absences,
then all engineers at that facility wieogay could have been improperly docked by
the manager would lose the exemption; engineers at other facilities or working for
other managers, however, would remain exempt.
29 C.F.R, § 541.603.
97. Based on the wording of the amended regulations, the Court agrees with the Sixth Circuit
that the “significant likelihood” test first set forth by the Supreme Coétier v. Robbin$19 U.S.
452,461 (1997), is no longer good laBee Baden-Winterwope66 F.3d at 627-28 (explaining that
regulations effective in 2004 effectively elimiadt‘substantial likelihood” test set forthAuerand
that “actual practices” test must apply to anyrokirising after date of amendment). Thus, the
guestion is whether, during the time period ditecember 1, 2008 (when ATBI finally satisfied the
salary level test), ATBI had an actual practice&fng improper deductions from Plaintiffs’ salaries
based upon late store openings or late night deposits.
98. Considering all relevant factors and Findinfjgact 24-27, ATBI did not have an actual
practice of taking payroll deductions for either Istiere openings or late night deposits on or after
December 1, 2008. Although ATBI dithve a threatening policy in place at this time, there were
no actual deductions taken. Without evidencatdéast one actual deduction during the relevant
time frame, the Court cannot find that ATBI herd“actual practice” of taking improper deductions.

See Baden-Winterwops66 F.3d at 630 (applying “actual practitest) (affirming district court’s
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conclusion that absence of any actual deductthumgg relevant time period was dispositive of
actual practices testlonroe Firefighters Ass’n v. City of Monro@00 F. Supp. 2d 790, 798-99
(W.D. La. 2009) (granting summary adjudication firafighters were paid on a salary basis) (“[T]o

the extent that the post-August 23, 2004 regulatiegsire an actual disciplinary deduction and to

the extent that these regulations are controlling, there is no evidence that any District or Deputy
Chief ever suffered a twelve-hour deduction from pay for missing out.”).

99. The evidence indicates that ATBI likely didcattain earlier times, have an actual practice

of taking improper deductions. However, thdsductions all occurred before December 1, 2008
and were applied to Plaintiffsithr claims ending before that date. Based on the wording of the
regulations, the Court must specifically consitlercircumstances applicable during the time frame

of the relevant claimsSee29 C.F.R. § 541.603(b) (“If the facts demonstrate that the employer has
an actual practice of making improper deductions, the exemption dulast) the time period in

which the improper deductions were mémleemployees in the same job classification working for

the same managers responsible for the actual improper deductions.”) (emphasis added). Despite its
written policies, the evidence indicates a maréieahge in ATBI's actual implementation of such
policies following the 2008 DOL Investigation and specifically following December 1, 2008.

100. ATBI has satisfied the salary basis test by demonstrating that it did not have an actual
practice of reducing Plaintiffs’ salaries based d@e &tore openings or late night deposits for those

Plaintiffs with claims beginning on or after December 1, 2008.

28



3. Duties Test?
101. The duties test for the executive exemption, set forth in 29 C.F.R. § 541.100(a)(2)-(4),
includes only those employees (1) “[w]hose primarydsitnanagement of the enterprise in which
the employee is employed or@ttustomarily recognized department or subdivision thereof;” (2)
“[w]ho customarily and regularly direct[] the wooktwo or more other employees;” and (3) “[w]ho
ha[ve] the authority to hire or fire other ployees or whose suggestions and recommendations as
to the hiring, firing, advancement, promotion or atiyer change of status of other employees are
given particular weight.” 29 C.F.R. § S41.100(a)(2-4).
a. Primary Duty of Management

102. The ATBI stores managed by Plaintifise customarily recognized departments or
subdivisions of ATBI's enterprisesee29 C.F.R. § 541.103(b) (“When an enterprise has more than
one establishment, the employee in charge of esiablishment may be considered in charge of a
recognized subdivision or enterprise.”).
103. Plaintiffs’ “primary duty” was “management” thfeir specific store. “Primary duty” means
“the principal, main, major, or most importashity that the employee performs.” 29 C.F.R. 8
541.700(a). “Management” includes activities

such as interviewing, selecting, and trairmhigmployees; setting and adjusting their

rates of pay and hours of work; directing the work of employees; maintaining

production or sales records for use in su#on or control; appraising employees'

productivity and efficiency for the purpose of recommending promotions or other

changes in status; handling employee complaints and grievances; disciplining

employees; planning the work; determinthg techniques to be used; apportioning

the work among the employees; determining the type of materials, supplies,
machinery, equipment or tools to be usedherchandise to be bought, stocked and

18 Plaintiff's objection to “duties” evidence as outside the scope of the pretrial order is
overruled. Such evidence is relevant to Plairtif§sues of law 1 and Defendant’s issues of law
27, and 30-36, as listed in the Pretrial Order.
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sold; controlling the flow and distributiaf materials or merchandise and supplies;
providing for the safety and security oéteamployees or the property; planning and
controlling the budget; and monitoring or implementing legal compliance measures.
Id. at § 541.102.
104. The regulations provide a guideline thaplyees spending 50% of their time on exempt,
managerial tasks will generally satisfy the primaduyy requirement, but they also state that “time
alone . . . is not the sole test.” 29 C.F.R48.300(b). The regulationg@ain that an assistant
manager at a retail store who spends more 8@ of his time on non-exempt tasks, such as
running the cash register, but who also perfaresnpt executive work may still have management
as his primary duty:
Thus, for example, assistant manageesnetail establishment who perform exempt
executive work such as supervising and directing the work of other employees,
ordering merchandise, managing the budget and authorizing payment of bills may
have management as their primary duty even if the assistant managers spend more
than 50 percent of the time performing nonexempt work such as running the cash
register. However, if such assistantrragers are closely supervised and earn little
more than the nonexempt employees, the assistant managers generally would not
satisfy the primary duty requirement.
Id. 8 541.700(c).
105. Inadditionto managerial duties, Plaintsiient considerable time on non-exempt work such
as sitting at the front desk, running ttessh register, and cleaning tanning be@iseFindings of
Fact 28-29. However, there is no question thainfiffs were simultaneously managing the store
and bearing overall responsibility for the store. Both case law and the regulatory example cited
above pertaining to assistant managers, ZORC.8 541.700(c), support the conclusion that all
relevant Plaintiffs (those with claims for pagriods on or after December 1, 2008) had the primary

duty of management, even though time spent on exempt tasks was sometimes less ti&ae50%.

Thomas v. Speedway SuperAmerica, 1336 F.3d 496, 499 (6th Cir. 2007) (manager of Speedway
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chain of gas station/convenience store hadgmy duty of management, although she was
supervised by district manager who visited heresbnce or twice per week and although she spent
60% of her time on non-managerial taskiehes v. Va. Oil Co69 Fed. Appx. 633, 637 (4th Cir.
2003) (holding that Dairy Queen manager had annduty of management, where manager spent
approximately 75-80% of her time carrying out basic line-worker tasks because “while [she] was
doing line-worker tasks, she also engaged in the supervision of employees, handled customer
complaints, dealt with vendors, and completed daily paperwdddipvan v. Burger King Corp.
(BurgerKing 1) 672 F.2d 221, 226-27 (1st Ci982) (holding that “Burger King assistant managers
have management as their primary dutfppnovan v. Burger King Corp. (Burger King 1§75

F.2d 516, 520-22 (2d Cir.1982) (holding that Burg@ng assistant managers “have, as their
‘primary duty,” managerial responsibilities§urray v. Stuckey’s Inc. (Murray,I1®39 F.2d 614,
617-20 (8th Cir. 1991) (holding that the store ntgaraf “an isolated gasoline station, convenience
store[,] and restaurant[ ] had managgnt as his or her primary dutyMioore v. Tractor Supply Cp.

352 F. Supp. 2d 1268, 1279 (S.D. FP04) (finding that a manager of a retail store had
management as his primary dut@turm v. TOC Retail, Inc864 F. Supp. 1346, 1352-53 (M.D.
Ga.1994) (finding that the managers of a convar@etore had management as their primary duty);
Horne v. Crown Cent. Petroleum, In@.75 F. Supp. 189, 190-91 (D.S.C. 1991) (finding that a
manager of a convenience store had “management of her store” as her “primary duty”).

b. Directed Work of Two or More Employees and Authority to
Hire/Fire

106. The regulations require that Plaintiffs reglyl direct the work of two full-time employees
or their equivalent. See29 C.F.R.§8 541.104(a) (“To qualify as an exempt executive under 8

541.100, the employee must customarily and reguldirgct the work of two or more other
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employees. The phrase “two or more other eyg#s” means two full-time employees or their
equivalent. One full-time and two half-time employdesexample, are equivalent to two full-time
employees. Four half-time employees are algoivalent.”). Based on Finding of Fact 30, the
second and third regulatory requirements are clearly met.
107. The Court concludes that Plaintiffs wesempt executive employees as of December 1,
2008. Plaintiffs Fritz, Stein, Briscoe, and Morgan’s claims all arise after December 1, 2008, and
ATBI is entitled to judgment in its favor as to teaRlaintiffs. All other Plaintiffs’ claims arise in
whole or in part prior to December 1, 2008 andemtétled to at least some judgment in their favor.
Il. Hours Worked

A. Reasonableness of Plaintiffs’ Estimates
108. “Anemployee seeking to recover unpaidimum wages or overtime under the FLSA *has
the burden of proving that he performed wimkwhich he was not properly compensatedirock
v. Setp790 F.2d 1446, 1447-48 (9th Cir. 1986) (quotmglerson v. Mt. Clemens Pottery G328
U.S. 680, 687 (1946)). However, where an employelates its statutory duty to keep proper
records of hours, as ATBI has done here, an emeplogrries this burden “if he proves that he has
in fact performed work for wibh he was improperly compensatand if he produces sufficient
evidence to show the amount and extent of that wskmatter of a just and reasonable inference.”
Brock 790 F.2d at 1448 (internal quotations omitté@he burden then shifts to the employer to
show the precise number of hours worked or to present evidence sufficient to negate the
reasonableness of the inference tdifasvn from the employee’s evidencéd: (internal quotations
omitted). “If the employer fails to make suchlowing, the court may then award damages to the
employee, even though the result be only approximalig.{internal quotations omitted). The
policy underlying such rule is that, when an eoypr fails to keep sufficient time records, the
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“solution is not to penalize the employee bywglag him any recovery on the ground that he is
unable to prove the precise extent of uncompensated whitk(internal quotations omitted).

109. Asageneral matter, the testifying Plaintitise presented sufficient evidence of their hours
worked as a matter of a just and reasonable inference, and ATBI has failed to negate the
reasonableness of such inference. ATBI dat present any testimony of Plaintiffs’ direct
supervisors or any other employees in a positiaegolarly observe agchedule Plaintiffs’ work

hours. Instead, ATBI presented only the testimony of Chappell, who was a regional manager at
relevant times. Chappell did not demonstrate familiarity with Plaintiidy work schedules or

hours to negate the reasonableness of their testimony. Further, Chappell’s attempt to discredit
individual Plaintiffs’ estimates with anec@dbtaccounts of workplace incidents was entirely
unavailing.

110. ATBI also urged the Court to consider theoant of call-in shift payments, as set forth in

the payroll records, as evidence negating the reatemess of Plaintiffs’ estimate. However, the
Courtis in no way persuaded that such payments were made for all overtime shifts or hours worked.
Instead, the Court finds that such payments were made sporadically and only when a district
manager chose to report the overtime to Stuart. There was no written or set policy regarding these
payments, and there was no consistent action tak&T Bl to ensure such payments were made.
Therefore, the payments for call-in shifts, as refldanh the payroll records, do not accurately reflect

the overtime worked or cause the Court to question the general accuracy of Plaintiffs’ estimates.
111. ATBI alsorelied upon the DOL’s estimate ofearerage of 48 hours per week to negate the
reasonableness of Plaintiffs’ estimates. HoweawerDOL investigator did not have the benefit of

each Plaintiff's trial testimony. This Court hag thenefit of Plaintiffs’ specific testimony, which
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has not been rebutted with any contemporaneous time records, supervisor’s testimony, or other
persuasive evidence.
112. Therefore, except in three instances where the Court believed Plaintiffs’ estimates were
inflated in light of their own testimony, thestore location, and other surrounding circumstances,
the Court has utilized Plaintiffs’ estimated hours worked.
B. Prospecting
113. ATBI urges the Court to conclude that any time spent by Plaintiffs on “prospesteg,”
Finding of Fact 35, should not be included in anynegte of Plaintiffs’ total hours. In support of
this argument, ATBI cites 29 C.F.R. § 541.503.
114. This regulation, entitled “promotion work,” is set forth in Subpart F of Part 541, which
governs the exemption for “Outside Sales Employ&esThe “promotion work” regulation
explains:
(a) Promotion work is one type of activity often performed by persons who make
sales, which may or may not be ex#moutside sales work, depending upon the
circumstances under which it is perform&tomotional work that is actually
performed incidental to and in conjunctiasith an employee’s own outside sales or
solicitations is exempt worlkon the other hand, promotional work that is incidental
to sales made, or to be made, by someone else is not exempt outside sales work. An
employee who does not satisfy the requireta®f this subpart may still qualify as
an exempt employee under other subparts of this rule.
(b) A manufacturer’s representative, for example, may perform various types of
promotional activities such as putting up displays and posters, removing damaged
or spoiled stock from the merchant’'sles or rearranging the merchandise. Such

an employee can be considered an exemfside sales employee if the employee’s
primary duty is making sales or contracts. Promotion activities directed toward

19 Plaintiffs’ Motion to Strike Portion obefendant’s Proposed Findings of Fact and
Conclusions of Law Relating to ‘Promotion Work’ (Doc. 191) is denied. ATBI argued that
“Plaintiffs’ claim for compensation for prospecting was made for [the] first time at trial.” (Def.’s
Resp. to Pls.” Mot. to Strike 2.) Plaintiffsddnot file a reply brief or otherwise dispute this
assertion. Under these circumstances, the Court finds it proper to consider ATBI's proposed
conclusions of law regarding the promotion work regulation.
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consummation of the employee’s own sales are exempt. Promotional activities

designed to stimulate sales that will bedely someone else are not exempt outside

sales work.
29 C.F.R. 8 541.503 (emphasis added). ATBI arguagptiospecting is promotional work “that is
actually performed incidental to and in conjunction with an employee’s own outside sales or
solicitations,”see id, and should therefore be excluded from the relevant Plaintiffs’ total hours
worked.
115. As evidenced by its wording and locatioithwm the regulations, the purpose of 29 C.F.R.
§ 541.503 is to provide guidance in distinguishigween (1) promotional tasks that qualify as
“exempt” and therefore contribute to a finding taatemployee’s “primary duty” is outside sales,
and (2) promotional tasks that do not qualify asnegt and therefore do not contribute to a finding
that an employee’s “primamuty” is outside salesSee?9 U.S.C. § 541.500(a)(1) (requiring that
“primary duty” of outside sales employees be making sales or obtaining oide&$41.700
(defining “primary duty” for all exemptions (ekutive, administrative, outside sales, etc.) as
requiring that the employee’s primary duty be the performance of exempt \webrg)541.702
(defining exempt work as that descidbeithin each of the relevant subparse also Delgado v.
Ortho-McNeil, Inc, No. 07-00263, 2009 WR781525, at *3 (C.D. Cal. Feb. 6, 2009) (citing 29
C.F.R. 8541.503 as guidance in determining whgtharmaceutical sales representatives qualified
for outside sales exemption).
116. The “promotion work” regulation containedSanbpart F has no application to the Court’s
analysis. During the time periods of recovery, Ritisnwere not paid sufficient salaries to qualify
for the executive or administrative exemptionsr has Defendant demonstrated, or even attempted
to demonstrate, that Plaintiffs’ primary duty veagside sales. Even assuming prospecting qualifies
as “exempt” work under 29 C.F.R. § 541.503, the Cimoas no authority for carving out discrete
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exempt tasks from a non-exempt employee’s Ft&very. The Court understands the regulation

to be aimed at determining an overall classifaratis exempt or non-exempt rather than providing
authority for reducing a non-exempt employee’s recovery. Therefore, the Court has considered
hours spent prospecting by relevant Plaintiffdetermining their estimated weekly hours worked.

[ll.  Statute of Limitations/Liquidated Damages

117. The FLSA generally imposes a two-year statute of limitations unless the defendant’s
violations are shown to be willful, imhich case a three-year period applidsimby v. Pure Energy
Servs. (USA), Inc636 F.3d 1266, 1270 (10th Cir. 2011); 29 U.S.C. § 255(a). “To fall under the
three-year limitation, the plaintiff must showatithe employer either knew or showed reckless
disregard for the matter of whether its conduct violated the statiarhby 636 F.3d at 1270
(internal quotation marks omitted). “Recklessrdgard can be shown through action entailing an
unjustifiably high risk of harm that is e#h known or so obvious & it should be known.Id.
(internal quotation marks omitted).

118. “Generally, an employer in violation of tAReSA is liable for both compensatory damages

as well as ‘an additional equal amount as liquidated damages,’ essentially doubling the plaintiffs’
damage award.Id. at 1272 (quoting 29 U.S.C. § 216(b)). “However, if the employer can establish
that his conduct was both in good faith and based reasonable belief that his conduct was not in
violation of the FLSA, the court may, in itssdretion, award less or no liquidated damagés.,”

29 U.S.C. § 260. The same facts supportinghdirig of willfulness or reckless disregard for
purposes of the statute of limitations generally support a finding of an unreasonable belief for
purposes of liqguidated damage3ee Mumhy636 F.3d at 1272 (“The same facts that support the

district court’s conclusion that Pure Energy’s failure to fully compensate Plaintiffs’ weekly overtime
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was willful also support the district court’s conclusion that Pure Energy’s belief that it was
complying with the FLSA was unreasonable.”).

119. Based on Findings of Fact 62-65, the Court concludes that ATBI showed “reckless
disregard” for whether its conduct violatedRIlISA and was not basea any “reasonable belief”

of compliance with the FLSA. Therefore, all aciable claims are subject to a three-year statute
of limitations under 29 U.S.C. § 255(a), and all compensatory damages shall be liquidated in
accordance with 29 U.S.C. § 216(b)

IV.  Beaucourt’s Testimony

120. The Court allowed Beaucourt to testify during trial, but the Court still must determine
whether her expert opinion testimony s Federal Rule of Evidence 702 daubert v. Merrell

Dow Pharmaceutical§09 U.S. 579 (1993)See Gonzale v. Nat'l Bd. of Med Exam’rs, 225 F.3d

620 63E (6th Cir. 2000 (explaining that “district courts conducting bench trials have substantial
flexibility in admittinc profferecexper testimon aithe frontend ancther decidin¢for themselves
during the course of trial whether the evidence meets the requirerr [Kumhc Tire Company,
Limited v. Carmichay, 526 U.S. 137 (199¢ andDauber and deserves to be credited”).

121. A “witness qualified as an expert by knowledglell, experience, training, or education”
may testify as to “scientific, technical, or otlspecialized knowledge.” Fed. R. Evid. 702. In order
to determine whether an expert opinion is admissibéecourt performs a two-step analysis. First,
the court must determine whether the expeguilified by knowledge, skill, experience, training,

or education to render an opinioBee 103 Investors I, L.P. v. Square D,@3g0 F.3d 985, 990
(10th Cir. 2006).Second, if the expert is so qualified, toairt must determine whether the opinion

is “reliable” under the principles set forthDaubertandKumho Tire CompanySee id.
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122. The Cour conclude thai Beaucoui has specialize knowledge in performing damages
calculation for purpose of litigation, investigations anc otheimatters Beaucourt’s opinion as to
the amoun of damages is reliak to the exten thai she rar various calculation base: on specific
factua scenariosusin¢ ATBI’s payrollrecord:anc ATBI's propose FLSA damage model This
doe: nolt mear thai she employe« the legally correc FLSA damages model or that such damage
mode will be adopterwholesal by the Court Nonetheless, her expert testimony regarding how
she completei the calculations how she appliec the regulations anc hel actua numbe crunching
was helpful to the Courtin (1) understanding ATBI's damages theory, as applied to the ands,
(2)interpretin¢payrolldate anc using¢ sucl datein theactua calculations Therefore, certain aspects
of hertestimonare admissibliasexper opinior testimon'unde Federe Rule of Evidenct70zand
Dauber. However, Beaucourt’s testimony was not reliable or helpful to the extent she presented
opinions drawing legal conclusions regarding Bi&SA. The Court has not given such opinion
testimon' any “exper” or other weight and has reached its own legal conclusions regarding the
proper FLSA damages model to use in this case.
V. Damages

A. General Law and Regulations
123. The Court’s aim in awarding compensatomndges under the FLSA is to make Plaintiffs
whole — that is, to award overtime wages thairiffs should have received had ATBI complied
with the FLSA. Lupien v. City of Marlboroug887 F.3d 83, 90 (1st Cir. 2004) (explaining that the
plaintiffs were entitled to be made whole bugre not entitled to a windfall at the defendant’s
expense)Parker v. Burnley703 F. Supp. 925, 927 (N.D. Ga. 1988)he purpose of the damage

provisions of the FLSA . . . is to make wholeanployee whose rights have been violated.”). In
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order to make Plaintiffs whole, the Court musdtfdetermine what they should have been paid, had
ATBI complied with the FLSA.
124. *“The FLSA generally requires covered employers to pay its employees overtime pay for
work in excess of forty hours a weelChavez v. City of Albuquerqué30 F.3d 1300, 1304 (10th
Cir. 2011).
125. All overtime hours “must be compensated at a rate not less than one and one-half times the
regular rate at which the employee is actually employed.” 29 C.F.R. 8§ 778.107. The regular rate
is the “hourly rate actually paid the employeethe normal, nonovertime workweek for which he
is employed.” 29 C.F.R. 8 778.108 (emphasis addEgg.regulations provide the general equation
for deriving the regular hourly rate:
The regular hourly rate of pay of @amployee is determined by dividitgs total
remuneration for employmeéhfexcept statutory exclusions) in any workwbgkhe
total number of hours actually worked by him in that workweek for which such
compensation was pafd
29 CFR § 778.109 (emphasis and footnotes added).
126. Where non-exempt employees are paid oreaéprate, salary, commission, or other basis,”
the overtime compensation due to employees ine@stomputed on the &ia of the hourly rate

derived therefrom. 29 C.F.R. 8§ 778.109. Unlsgscifically excluded from the regular rate

calculation,see29 U.S.C. § 207(e)(1)-(8); 29 C.F.R. §8 778.400-778%#ie numerator of the

2 The “total renumeration for employment” is the numerator in the regular rate equation.

2L The “total number of hours actually worked by him in that workweek for which such
compensation was paid” is the divisor in the regular rate equation.

2 There are no applicable statutory exclusions in this case.
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regular rate equation “must include all remuneration for employment paid to, or on behalf of, the
employee.” 29 U.S.C. § 207(e).
127. Theregulations provide examples of hoeetigulate the regular rate depending on how and
when employees are compensated. If an emeglay employed “solely on the basis of a single
hourly rate, the hourly rate is the ‘regular rdte29 C.F.R.8 778.110(a). If an hourly employee
receives a production bonus, the regulations explain how to calculate the regular hourly rate as
follows:

If the employee receives, in addition te #marnings computed at the $12 hourly rate,

a production bonus of $46 for the week, thgutar hourly rate of pay is $13 an hour

(46 hours at $12 yields $552; the addition of the $46 bonus makes a total of $598;

this total divided by 46 hours yields a regular rate of $13). The employee is then

entitled to be paid a total wage of $687 46 hours (46 hours at $13 plus 6 hours at

$6.50, or 40 hours at $13 plus 6 hours at $19.50).
29 CFR § 778.110(b). In this example, the totaumeration for employment ($598) was divided
by the total hours worked (46), rather thavidied by the normal, nonovertime 40-hour workweek.
128. Thefinal parenthetical in § 778.110(b) exargpelpful in understanding that the employee
is receiving a 1.5 overtime rate for the extra 6 hours, regardless of how the computation is
completed. In the first computation (46 hour$E2 plus 6 hours at $6.50), the regular rate is first
applied to all hours worked (even overtime hours), such that the outstanding amount to be paid is
only .5 of the regular rate (to reach a total 1.3tiplier to such rate) othe 6 overtime hours. In
the second computation, the regular rate is oppjied to the first 40 hoursf work, such that 1.5
times the regular rate must be applied to tlo@dtime hours. The calculations simply show two
different ways to reach the same result of paying the 1.5 overtime rate required by statute.

129. If an employee is employed “solely” on a salzasis — whether weekly, monthly, or based

on some other period — “the reguterurly rate of pay . . . is cquated by dividing the salary by the
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number of hours which the salary is intendedccompensate.” 29 C.F.R. § 778.113(a). The

regulations explain:

Id.

130.

If an employee is hired at a salary of $261@ if it is understoothat this salary is
compensation for a regular workweek otgkurs, the employee’s regular rate of pay

is $350 divided by 35 hours, or $10 an hamg when the employee works overtime

the employee is entitled to receive $10 for each of the first 40 hours and $15 (one and
one-half times $10) for each hatlvereafter. If an employee is hired at a salary of
$375 for a 40—hour week the regular rate is $9.38 an hour.

The regulations also address a situatiavhiich an employee receives a fixed salary for a

fluctuating workweek, rather than a set workwee&his regulation is commonly referred to as the

FWW regulation or FWW method:

An employee employed on a salary basis may have hours of work which fluctuate
from week to week and the salary may be paid him pursuant to an understanding
with his employethat he will receive such fixed amount as straight time pay for
whatever hours he is callaghon to work in a workweekyhether few or many.
Where there is a clear mutual understanding of the parties that the fixed salary is
compensation (apart from overtime premg) for the hours worked each workweek,
whatever their number, rather than for skimg 40 hours or some other fixed weekly
work period,such a salary arrangement is pittea by the Act if the amount of the
salary is sufficient to provide compensation to the employee at a rate not less than
the applicable minimum wage rate ®rery hour worked in those workweeks in
which the number of hours he works is greatesid if he receives extra
compensation, in addition to such salary,dth overtime hours worked at a rate not

less than one-half his regular rate of p&ince the salary in such a situation is
intended to compensate the employesraight time rates for whatever hours are
worked in the workweek, the regular ratethe employee will vary from week to
week and is determined by dividing the benof hours worked in the workweek into

the amount of the salary to obtairetapplicable hourly rate for the wedkayment

for overtime hours at one-half such rate in addition to the salary satisfies the
overtime pay requirement because such hours have already been compensated at the
straight time regular rate, under the salary arrangement.
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29 C.F.R. § 778.114(a) (emphasis addédjgain, under the FWW method, the employee is still
entitled to a 1.5 overtime rate for hours workeaxeess of 40. The rationale for applying a .5
multiplier to overtime hours in a FWW situatiorth&t the employer has already paid the employee
a 1.0 or “straight-time rate” for the overgmhours. The employer only owes additional
compensation at .5 of the regular rate, rather thaof the regular rate, because the parties agreed
that the fixed salary covered all hours worked instead of a typical 40-hour workweek.

131. If an employee receives commission paymengldition to a fixed salary, they must be
included in the numerator of the regular rate equation:

Commissions (whether based on a percenvdg@al sales or of sales in excess of

a specified amount, or on some other formula) are payments for hours worked and
must be included in the regular rate. This is true regardless of whether the
commission is the sole source of the employee’s compensation or is paid in addition
to a guaranteed salary or hourly rateporsome other basis, and regardless of the
method, frequency, or regularity of computing, allocating and paying the
commission. It does not matter whether the commission earnings are computed
daily, weekly, biweekly, semimonthly, monyhlor at some other interval. The fact

that the commission is paid on a basis ati@n weekly, and that payment is delayed

for a time past the employee’s normal pay day or pay period, does not excuse the
employer from including this payment in the employee’s regular rate.

29 C.F.R. 8§ 778.117.
132. The commission regulations explain how to calculate the regular rate when an employee
receives commissions, in addition to other compensation, on a workweek basis:

When the commission is paid on a weeklgibait is added to the employee’s other

earnings for that workweek ., and the total is dividday the total number of hours

worked in the workweeto obtain the employee’s regular hourly rate for the
particular workweek. The employee must then be painla compensatiomt

% This regulation was based on the Supreme Court’s decis@wemight Motor
Transportation Company v. Miss@l16 U.S. 572 (1942).

% The FWW method, and the Court’s rejection thereof, is discussed in more detail
below.
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one-half of that rate for each hour worked in excess of the applicable maximum
hours standard.

29 C.F.R. § 118 (emphasis added). As withékample for production bonuses paid to an hourly
employee in 29 C.F.R. 8§ 778.110(b), the employesm®gucommissions is not receiving something
less than a 1.5 overtime rate on his commissions.ngdialf of the commission rate to arrive at the
“extra compensation” owed for commissions is simply the same shaohtat is illustrated and
explained in § 778.110(b)SeeConclusions of Law 127-128.
133. The commission regulations also explain lioveompensate an employee for deferred
commissions.See?29 C.F.R. 88 778.119-120. In § 778.119, the regulations explain:

When the commission can be computed and paid, additional overtime compensation

due by reason of the inclusion of the corssion in the employee’s regular rate must

also be paid. To compute this adulial overtime compensation, it is necessary, as

a general rule, that the commission pp@tioned back over the workweeks of the

period during which it was earned. The employee must then receive additional

overtime compensation for each week dgrthe period in which he worked in

excess of the applicable maximum hours standdrel additional compensation for

that workweek must be not less than onedfdlie increase in the hourly rate of pay

attributable to the commission for that week multiplied by the number of hours

worked in excess of the applicable maximum hours standard in that workweek.
(emphasis added). The regulations further erlaat, for deferred commission payments that are
not identifiable as earned in particular workweeks, “some other reasonable and equitable method
must be adopted.” 29 C.F.R. § 778.120. One method is to assume the employee earned equal
amounts of commission in each week of the cassian computation period, which is explained as
follows:

(2) Once the amount of commission allocabl@ workweek has been ascertained

for each week in which overtime was worked, the commission for that week is

divided by the total number of hours workedhat week, to get the increase in the

hourly rate. Additional overtime due is computed by multiplying one-half of this

figure by the number of overtime hours worked in the week. A shorter method of
obtaining the amount of additional overtime compensation due is to multiply the
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amount of commission allocable to the week by the decimal equivalent of the
fraction

Overtime hours
Total hours x 2

A coefficient table (WH-134) has beerepared which contains the appropriate
decimals for computing the extra half-time due.

Examples:

() If there is a monthly commission payment of $416, the amount of commission

allocable to a single week is $I4(6x12=%$4,992/52=$96). In a week in which an

employee who is due overtime compermatifter 40 hours works 48 hours, dividing

$96 by 48 gives the increaseth® regular rate of $2. Multiplying one-half of this

figure by 8 overtime hours gives the adutii@l overtime pay due of $8. The $96 may

also be multiplied by 0.083 (the appropridézimal shown on the coefficient table)

to get the additional overtime pay due of $8.
29 CFR § 778.120(a)(2)(1). All regulatory examples related to commissions, whether paid
contemporaneously or on some deferred basis, use actual total hours worked as a divisor.
134. The regulations described above are intended to explain how to contemporaneously
compensate an employee for bigertime hours rather @m to provide a formula for calculating
back-due wages in FLSA litigation. Nonethelegb®y serve as guidance in determining what
amount ATBI should have paid Phifs in the first instance and, therefore, how much is owed to
Plaintiffs as a fair and reasonable amount of compensatory damages.

B. Rejection of FWW Method
135. Under Tenth Circuit law, courts are authorized to calculate back-due overtime wages in
accordance with 29 C.F.R. § 778.114 (the FWW method), so long as all regulatory elements are
satisfied. SeeClements v. Serco, In&30 F.3d 1224, 1230-31 (10th Cir. 2008) (affirming use of

§ 778.114 as authority for calculating unpaid ¢ives in accordance with the FWW metho@ut

see Urnikis-Negro v. Am. Family Prop. Seréd6 F.3d at 665, 675 (7th Cir. 2010) (holding that
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§ 778.114(a) is “not a remedialeasure” and that the regulation’s “focus instead is on how an
employer may comply with its statutory obligatiamghe first instance and avoid liability for breach
of those obligations”) (citin@lementss an example of courts’ improper reliance upon 8 778.114(a)
to fashion relief in FLSA misclassification casés).
136. If the FWW method requirements are met, (&)divisor for the regular rate of pay is the
total actual hours worked, including any overtime hours; and (2) the multiplier applied to the total
overtime hours is .5 rather than 1See?9 C.F.R. § 778.114(a). Howevas explained above, the
.5 multiplier is based upon the prior payment ataigit-time rate for hours in excess of 48ee
id. (“Payment for overtime hours at one-half suchirageldition to the salary satisfies the overtime
pay requiremenbecause such hours have already been compensated at the straight time regular
rate, under the salary arrangeménfemphasis added). In otheords, where such an agreement
exists, an employee has “agreed to receive straight time pay for all hours worked in a given
workweek” and has “already received such p&esmond v. PNGI Charles Town Gaming, L.L.C.
630 F.3d 351, 357 (4th Cir. 2011). Thus, the compensatory loss suffered by an employee with a
fluctuating workweek who has not received any overtime pay is “the 50% premium for their
overtime hours.”ld.
137. The decision of whether to employ the F\iA&thod has a large impact on an employee’s
compensatory damages. The Seventh Circuit explained:
The district court’s decision to apply the FWW method substantially reduced the
damages awarded to [plaintiff] in two wayarst, by dividing her weekly salary by
the total number of hours she workediweek rather than by 40, the FWW method

reduced the hourly wage constituting her regular rate of pay. Second, by presuming
that the fixed weekly wage paid to [plaintiffl was meant to constitute payment at the

% The Seventh Circuit relied updfissel rather than § 778.114(a), as its authority for
affirming a damages calculation similar to that explained in § 778.118¢%).idat 680-84.
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regular rate for all of the hours she worked, including overtime, it reduced the
overtime pay she was owed from 150 percent of the regular rate to just 50 percent
of her regular rate. Had her weekly salbegn deemed to cover a standard 40-hour
workweek instead of any and all hours wextkn a given week, her regular rate of
pay, as mentioned, would have been g@bhour and she would have received one
and one-half times that rate, or $37.50 per hour, for all hours over 40 per week.
[Plaintiff's] total pay for the 1,490.5 overtime hours she worked would have been
$55,893.75, and an award of an equal suliqaslated damages would have brought
her total damages to $111,787.50-more tloam fimes what she actually received.
Put another way, use of the FWW method reduced her total recovery by more than
75 percent.
Urnikis-Negrq 616 F.3d at 672.
138. As an initial matter, the Court rejects ATBI’'s argument that a “clear mutual understanding”
is only a required element for purposeslefermining whether an employer ltasnpliedwith the
FWW method in the first instance and not for purposeslziulating damagem the event of an
FLSA violation. TheClementsase is controlling as to this questiddee Clement$30 F.3d at
1231 (precise issue on cross-appeal was whetsieicticourt properly calculated FLSA damages)
(“By its own terms, 8§ 778.114 appliesly ifthere is a clear mutual understanding of the parties that
the fixed salary is compensation for however many hours the employee may work in a particular
week, rather than for a fixed number of hours per week.”) (emphasis added) (internal quotation
marks omitted).
139. Attrial, ATBI witnesses testified consistigrwith Stuart’s prior deposition testimony, which
the Court relied upon in rejecting the FWW methothatsummary judgment stage. Specifically,
they testified at trial that Plaintiffs’ fixedalaries were intended to cover a 5-shift, 40-hour
workweek and that ATBI attempted to compédaglaintiffs for any overtime by paying the $64.00
call-in shift payments. Under these circumstances, the Court cannot hold that the parties had any

understanding — let alone the “clear, mutual understanding” requilgiments- that Plaintiffs’

fixed salary was compensation for however many hours they worked in a particular week.
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140. ATBI cites Plaintiffstestimony as evidence that such an understanding existed and argues
that Plaintiffs’ acceptance of their compensatiomdestrates an understanding that their straight-
time pay was intended to cover more than a 40-hour workweek. However, ATBI's problem in
demonstrating a clear, mutual understanding lies in its own witness’s testimony. Had ATBI
witnesses testified that they followed the éaxpt” definition in the handbook, regularly required
Plaintiffs to work in excess of0 hours, and never paid them any additional compensation for
overtime hours, the FWW method may have appligfiisicase. But th€ourt will not ignore or
disregard the employer’'s own stated intent tRktintiffs’ salary was intended to compensate
Plaintiffs for a 5-shift, 40-hour workweekS¢e, e.g.Tr. at 798.) Such intent was communicated

to Plaintiffs when ATBI compensated Plaintiffg the sporadic and inconsistent $64.00 “overtime”
payments. Therefore, based on the evidence at trial, 8§ 778.114(a) does not permit use of the FWW
method to calculate damagé&3. Clements530 F.3d at 1230-31 (affirming use of regulatory FWW
method where employees “understood that theyould not be paid more when they worked over
forty hours”).

141. 1f§778.114(a) is not applicable, courts gpe common-law presumption first explained

by the Supreme Court Missel“that an employee’s fixed weekbalary was meant to compensate
him solely for 40 hours of work even whenregularly worked more than 40 hours without any
expectation of additional payUrnikis-Negrq 616 F.3d at 679. This presumption can be rebutted
by evidence that the parties “have in fact agtbatia fixed weekly salary will constitute payment

at the regular rate for any and all hours worke8ee id(citing Missell 316 U.S. at 580).

142. Considering all evidence presented at trial, ATBI has not rebutted the presumption that
Plaintiffs’ fixed salaries were meant to compaase40-hour workweek and has not shown that the

parties actually intended Plaintiffs’ fixed salary to compensate for all hours worked. Therefore,
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common law principles set forth Misseland its progeny also do not authorize use of a FWW
method of calculating damageSf. Desmond630 F.3d at 356-57 (affirmingjstrict court’s use of
FWW type calculation based on faat finding that “there was aagreement that the fixed weekly
salary covered all hours workedUrnikis-Negrq 616 F.3d at 681 (affirmingjstrict court’s use of
FWW type calculation because district court made unequivocal factual determination that “the
plaintiff's wage was intended to compensate her not for 40 hours per week or some other fixed
number of hours, but fall hours that she worked in a given week” and therefore complied with
Missel).

C. Court’'s Formula for Regular Rate
143. Beaucourt’s calculations use Plaintiffs’ sexminthly compensation as a starting point for
calculating the regular rate, while Plaintiffs’ calations use Plaintiffs’ monthly compensation as
a starting point. Although either method is accegtabld should yield a nearly identical hourly rate
(assuming the same data and equations are use@otht has chosen to calculate the regular rate
using semimonthly compensation as a starting point. The Court has done so in light of its
conclusion, explained below, that different divesmust be used depding on whether Plaintiffs
earned solely salary or salary plus other compensation for any given pay period. Using a
semimonthly payment as a starting point allomare precision for this analysis and ultimately
benefits Plaintiffs. In addition, the underlying patydata is organized by semimonthly pay periods,
which assists in using such data in the actual calculations.

1. Total Renumeration

% 1n Tables XI and XII of Beaucourt's Report and their accompanying text, Beaucourt
contends that Plaintiffs have incorrectly calculdtiee regular rate for any partial months of pay.
The Court’'s damages model uses Beaucourt’s method of adjusting for any partial periods, and
the final damages calculations shall be completed in accordance therewith.
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144. In this case, the total renumeration for employment for any given semimonthly pay period
potentially includes Plaintiffs’ (1) semimonthlylagy; (2) non-discretionary bonuses paid for that
period,see29 C.F.R. § 778.208 (explaining that non-disomdiry bonuses “must be totaled in with
other earnings to determine the regular rate on which overtime pay must be based”); (3)
commissions paid for that periosge id.§ 778.117 (“Commissions . . . are payments for hours
worked and must be included in the regular ratari@t (4) any additional payments for call-in shifts,
which are designated in Beaucourt’'s damages calculations and the underlying payroll records as
“other.”’ All such amounts will be included in the nerator of the Court’s equation for calculating
the regular rate of pay.

2. Divisor
145. Having rejected the FWW justification for uwden actual hours worked divisor, the Court
turns to the remaining regulations to determingtbeer divisor for the regular rate. The Court has
had difficulty in applying such regulations to flaets presented. In this case, the evidence showed
that Plaintiffs were paid a salary that was “intended to compensate” them for a 40-hour workweek.
Thus, were the Court to complete its calculation under 29 C.F.R. § 778.113(a), which governs
employees paid solely a salary, it would use the weekly salary as the numerator and 40 as the divisor
in arriving at a regular rate. It would thenltply the regular rate by 1.5 and multiply that number
by overtime hours to derive remaining overtime amounts owed, as Plaintiffs have done in their

proposed calculations.

27 Plaintiffs excluded category (4) — “other” payments for call-in shifts — from its
calculation, while Beaucourt included it. When paid, this amount should be included in
calculating Plaintiff's regular rate because it is not excluded by 29 U.S.C. § 207(e)(1)-(7) and it
is expressly included by 29 U.S.C. § 778.310 (explaining that extra compensation paid in a lump
sum for overtime hours must be included in the regular rate). Inclusion of this amount ultimately
benefits Plaintiffs.
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146. However, Plaintiffs were not always paswblely” a salary. For some semimonthly pay
periods, they earned commissions, non-discretionary production bonuses, and payments for extra
shifts, all of which must be included in the numerator. This raises the question of, once the
commissions, bonuses, and extra-shift payments (“additional compensation”) are added to the
numerator, should the divisor stay at 40 (as urged by Plaintiffs) or must the divisor change to the
total actual hours worked (as urged by ATBI)aiRliffs’ argument has appeal because it seems
incorrect and unfair to change the divisor frdthto total hours worked in instances where the
additional compensation is only a small portion or no portion of the total renumeration for
employment® ATBI's argument has appeal because, unlike Plaintiffs’ salary (which was earned
in total during their first 40 hours of work) g@ladditional compensation was earned over all hours
worked and/or exclusively during overtime hours.

147. The Court concludes that, for any semimgngidy periods in which Plaintiffs earned a
commission, bonus, or other compensation in additidhdiv salary, the divisor used in deriving

the regular rate of pay must be total hours wdrkéhe Court so concludes for two reasons. First,

in all examples provided in the regulations for calculating the regular rate when commissions or
bonuses are included in the total renumeraticeangbloyment (the numerator), the divisor used is
total hours worked.See, e.g.29 C.F.R. 8§78.110(b); 778.118ee alsdDOL Fact Sheet #23
(“Earnings may be determined on a piece-ratepygatammission, or some other basis, but in all
such cases the overtime pay due must be computéte basis of the average hourly rate derived
from such earnings. This is calculated by diivg the total pay for employment in any workweek

by the total number of hours actually worked.”).

2 ATBI's damages model uses total hours worked as the divisor even for pay periods
where Plaintiffs were only paid a salargee, e.g Finding of Fact 76.
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148. Second, the Tenth Circuit has recently issued an informative, although factually
distinguishable, decision. @havez v. City of Albuquerqué30 F.3d 1300 (10th Cir. 2011), the
plaintiffs were city employees paid at an hourly rate for a set workweek pursuant to various
collective bargaining agreements. The agreenpotsded a contractual overtime rate of 1.5 times
the employee’s straight-time rate of pay. Thesagrents also provided for various types of “add-
on” pay — such as longevity, hazard, shift differential, assignment, education, and firearms
gualification pay. These “add-on” payments wereenas lump-sum payments on a biweekly basis
in addition to their hourly pay. The city had calculated the plaintiffs’ regular rate by adding their
hourly pay and “add-on payments” and dividing byttital hours worked. The plaintiffs sued for
back due overtime, arguing that the city should have used their contractually set workweek (40
hours) as the divisor instead of their total hours worked.

In framing the issue, the court stated:

In this case, the first step in calculating tiegular rate over a particular week is to

total the week’s straight time pay and amts. The parties disagree as to the second

step: whether this total should be divddgy the CBA'’s “normal workweek,” or the

hours actually worked by the employ&eonceptually, the issue is whether the

add-ons are additional compensation for yanburs worth of work, or whether they

are additional compensation for all work an employee may do in a given Mveek.

actual hours is used as the divisor, the@alithe add-ons decreases as an employee

works more overtime. If the normal workek is used, an employee would receive

additional add-ons for each overtime hour worked.
Chavez630 F.3d at 1311-12 (emphasis added). The etao discussed the parties’ dispute over
the meaning of the phrase “for which such compensation was paid” in 29 C.F.R. § 778.109:

The parties offer differing constructions of this statement. The City argues that it

means that compensation is divided by total hours worked. The Employees argue

that overtime hours are not hours ‘foriatin [add-on] compensation was paid,” so

overtime is not included in the divisor.

Id. at 1313.
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149. The court held that the city’s use of @mtdours worked divisor was proper because it was
“consistent with the statutory language” amais not “illogical, unreasonable, or unfaild. The

court reasoned that: (1) the add-ons at issueainctiise were “general compensation” rather than
“additional hourly compensation” because the add-on paymentsnettied to hours worked,
production, or efficiency; and (2) 29 C.F.R. 8§ 778.b)0&hich uses a total hours worked divisor

in the example of how to calculate the regutde for an hourly employee who earns a production
bonus, foreclosed the employees’ arguméaf®

150. The Courtrecognizes tt@@havezanvolved an hourly rate plus add-on payments, rather than

a fixed salary plus add-on payments. This renders 29 C.F.R. 8 778.110(b) directly applicable to the
plaintiffs in Chavez and it is less clear whether this progisihas equal force in the context of a
non-exempt salaried employee receiving a prodo®donus. However, the commission regulations
clearly contemplate commissions added to a fixed salaeg9 C.F.R. 8§ 778.117, and also clearly
require an hours worked divisim deriving a regular ratege id§ 778.118. Thu$haves general
reasoning extends to this case. Specifically, the relevant regulatory examples appear to preclude
Plaintiffs’ proposal to use a 40-hour workweeivisor for any pay period that includes non-
excludable compensation in addition to salary, such as commissions and bonuses.

151. Therefore, for all semimonthly pay perigd@hich Plaintiffs received a bonus, commission,

or call-in shift payment, thedtirt will utilize a total hours worked divisor in deriving a regular rate

of pay. See29 C.F.R. 88 778.110(b) (calculating regular rate of pay where employee earned

2 This Court struggled with the seeming inconsistency of using a “production bonus” as
an example of “general compensation” that was not tied to hours worked, production, or
efficiency. Nonetheless, whether viewed as “general compensation” or not, the Court is
convinced by the regulations that the presence of commissions and non-discretionary bonuses in
the numerator always requires a total hours worked denominator.
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production bonus in addition to hourly rate by using actual hours worked divisor); 778.118-120
(calculating regular rate of pay where employee earned commissions in addition to other
compensation by using actual hours worked divisohgvez 630 F.3d at 1313 (affirming use of

total hours worked divisor where “add-ons” wereluded in the numerator of the regular rate of

pay equation). The Court acknowledges that, in light of the evidence presented, this spreads a
weekly salary intended to compensate for &d0r workweek over a longer workweek. However,

the Court simply finds no authority for using a 40-hour divisor when commissions, non-
discretionary bonuses, and/or extra payments algded in the total renumeration for employment.
Instead, all authority indicates that total hours is the proper divisor under these circumstances.
152. For all semimonthly pay periods in which Plaintiffs recesadlya salary, the Court will

utilize a 40 hours worked divisor in deriving a reguéde of pay. For these periods, Plaintiffs were

paid solely a fixed salary. According to AT8 own witnesses, such salary was intended to
compensate them for a 40-hour workwesde?9 C.F.R. § 778.113(d)rnikis-Negrq 616 F.3d at

679 (explaining that, in determining the proper slivito use in a misclassification case where an
employee was paid a fixed salary, a court must first determine the number of hours that such salary
was intended to compensate and that proper foaaddaanlating regular rate of pay for misclassified
employee is on whether parties intended fixed salary to compensate employee for all hours worked
in workweek or solely for first 40 hoursLf. Brantley v. Inspectorate Am. Coypo. H-09-2439,

2011 WL 5190122, at*14 (S.D. Tex. Oct. 17, 2011)ec8hg use of FWW method but nonetheless
using actual hours worked denominator for purpose of calculating regular rate of pay where the
defendant had distributed a memorandum describing the FWW method to the plaintiffs, and
plaintiffs had therefore received specific tive that their non-overtime compensation did not

correspond to a 40 hour work week”).
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153. Deriving different regular ragdor different weeks is not uruesl and is contemplated by the
regulations? This case is somewhat unique because of the non-applicability of the FWW method,
which necessitates use of a 40-hour divisor iridbkely salary” pay periods. The Court concludes
that its calculations will result in a fair, make-whole amount of compensatory damages.

D. Court’s Calculation of Back Due Wages
154. As explained above, even where a .5 multiplier is used in the regulations to calculate
overtime duesee generallonclusions of Law 127, 130, 132, 133, the employee is always entitled
to a 1.5 overtime rate. The .5 multiplier is ugethstances where the employee has already been
compensated at the regular hourly rate for hourkegbin excess of 40, such that only “half time”
additional compensation is owed.
155. Because it is an easier conceptual model, the Court’'s damages formula is the “long”
calculation, which applies a 1.5 overtime rate rdigss of whether the Court is utilizing a 40 hour
divisor or actual hours worked divisor. Thewgt's formula: (1) determines what total amount
should have been paid to the employee in a gdagrperiod, if he was properly paid straight time
for 40 hours and 1.5 times his regular rate for hourkegbin excess of 40; and then (2) subtracts
amounts already paid to Plaintiff for that payipé; in order to (3) arrive at the amount of
additional compensation needed to make Plaintiffifsle for that pay period. After all compensable
pay periods for that Plaintiff are totaled, that amount must be doubled in accordance with the
liquidated damages provision.
156. The Court’s formula generally follows Beaucourt’'s formula as set forth in Scenario 4,

Category Dexcepthat in any periods for which Plaintiffs weepaid solely oma salary basis, the

% The Court has derived a regular rate per pay period because this is how the evidence
was presented and to assist in ease of calculations.
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Court has used 40 as the divisor in calculatingegelar rate of pay. Using the same example of

Plaintiff Cantrell for April 2006, the Court offers the following example of the damages model it

will employ in this case:

(Regular Rate multiplied by 1.5)

Pay Date 4/01/06 4/15/06
. Regular Rate Per Pay Period

A. Total Compensation

Salary $ 600.00 $ 600.00
Bonus

Commission $2214.11
Other

Total Compensation for Semi-Monthly Pay Per{“Pay Period Compensation”) $600.00 $ 2814
B. Divisor
Actual Weekly Hours Worked 60.00 60.00
Weekly Hours Worked For Which Compensation Was Paid (“Weekly Hours”) 40.00 60.00
(Use 40 hours if paid solely salary for pay pdri Use actual hours if paid salary plus any

bonus, commission, or other for pay period.)

Conversion of Weekly Hours to Semieiithly Pay Period Pay Period Hours”) 86.67 130.00
(Weekly Hours multiplied by 52 weeks, divided by 24 yearly pay dates)

C. Regular and Overtime Rates

Regular Hourly Rate (“Regular Rate”) $6.92 $21.65
(Pay Period Compensationvided by Pay Period Hours)

(Use Federal Minimum Wag&5.15/hour) if regular rate is less than $5.15/hour)

Overtime Hourly Rate Per Hour (“Overtime Rate”) $10.38 $32.48
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Il. Regular and Overtime Hours Worked Per Pay Period*

Total Regular Hours Per Pay Rueti(“Pay Period Regular Hours”) 86.67 86.67
(Weekly hours up to 40 multiplied by 52 weeks, divided by 24 yearly pay dates)

Total Overtime Hours Per Pay Date (“Pay Period Overtime Hours”)
(Hours over 40 per week, multiplied by 52vidied by 24 yearly pay dates) 43.3B 43.33

Ill. Amounts Due Per Pay Period

Total Regular Pay Due (“Regular Pay”) $ 600.06° $1876.41
(Pay Period Regular Hours multiplied by Regular Rate)

Total Overtime Pay Due (“Overtime Pay”) $449.76 $ 1407.36
(Pay Period Overtime Hours multiplied by Overtime Rate)

Total Compensation Paid to Plafhi(“Prior Payment”) $ 600.00 $2814.11
Total Overtime Compensation Due for Pay Period $449.76 $469.64

(Regular Pay + Overtime Pay - Prior Payment)

157. Inthis example, the Court’s use of a 40 hvisor for the salary-only pay period increased
Cantrell’'s damages from the $181.29 calculated by Beaucourt to $449.76. The Court’s total
calculation for Cantrell for April 2006 is $919.42. This is $268.47 more than ATBI’s calculation
and $1263.86 less than Plaintiffs’ calculation.

158. The Court concludes that its overall damages model (1) gives effect to the intent of the
parties with respect to the fixed salary, (2) takes into account that add-ons, and particularly
commissions, were a significant component of Riffshcompensation and were earned during all
hours worked; and (3) best approximates whain@ffs would have earned had ATBI complied

with the FLSA. This is a uniqgue damages molet,it was made necessary by the overall lack of

31 In any short or partial periods, the Court will use Beaucourt's method of making the
necessary adjustmentSde, e.g.Beaucourt Report at Scenario 4, Category D, Calculation for
Cantrell for 12/15/06 pay period.)

%2 $600 is the result when the regular rate ($6.92) is not rounded.
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consistency in ATBI's policies, actions, and compensation practices during the relevant time
periods.

VI.  Non-Testifying Plaintiffs Jones, Madden, and Phillips

159. Courts may grant back wages under the FLSA “to non-testifying employees based upon the
representative testimony of a small percentage of the employ®&swuttz v. Capital Intern. 8., Inc.

466 F.3d 298, 310 (4th Cir. 200&rochowski v. Phoenix ConstB18 F.3d 80, 88 (2d Cir. 2003)
(“[N]ot all employees need testify in order poove FLSA violations or recoup back-wages.”).
However, “the plaintiffs must present sufficienidance for the jury to make a reasonable inference
as to the number of hours workleg the non-testifying employeesGrochowski 318 F.3d at 88.

160. Plaintiffs did not present sufficient evidefaethe Court to draw any reasonable inference

as to the hours worked by non-testifying Plaintiibmes, Madden, and Phillips. In fact, Plaintiffs
presented no evidence as to the hours worked bgubiset of Plaintiffs, either through deposition
testimony, affidavit, or testimony of their distrimanager or peers. The Court’'s conclusions
regarding hours worked were informed signifiibamy each individual Plaintiff's testimony and
credibility, and the Court did not view any Riaif as offering universally “representative”
testimony regarding hours worked that would gipiel non-testifying Plaintiffs. Under these
circumstances, Plaintiffs Jones, Madden, and P&ifine not entitled to any judgment in their favor.
See GrochowsKg18 F.3d at 88-89 (affirming grant of motifor judgment as matter of law against

four non-testifying plaintiffs where peers othlemployees’ offered merely speculative testimony

regarding hours they worked).

57



VII. 29 U.S.C. § 207(1) Exemption
161. ATBIpled29U.S.C. §207(l), commotdyown as the commissioned employee exemption,
as an affirmative defense. Such defense is weedi in the Court’s Pretrial Order as a pled defense
but is not discussed in the issues of fact or law to be resolved at trial. This exemption provides:
() Employment by retail or service establishment
No employer shall be deemed to have violated subsection (a) of this section by
employing any employee of a retail or service establishment for a workweek in
excess of the applicable workweek specifteatein, if (1) the regular rate of pay of
such employee is in excess of one and one-half times the minimum hourly rate
applicable to him under section 206 of this title, and (2) more than half his
compensation for a representative period (not less than one month) represents
commissions on goods or services. In determining the proportion of compensation
representing commissions, all earnings resghrom the application of a bona fide
commission rate shall be deemed commission goods or services without regard
to whether the computed commissions exceed the draw or guarantee.
29 U.S.C. § 207(l).
162. This exemption was not discussed or raised in the summary judgment briefing. This
exemption was not discussed or included in the initial damages calculations completed by
Beaucourt. This exemption was not discussed or raised durimathieerthearing held January
4, 2011, during which Beaucourt testified and the parties made numerous arguments regarding
damages. During this hearing, the Court granted ATBI’'s motion to reopen discovery to conduct
further discovery on Plaintiffs’ revised damagmlculations, yet ATBI said nothing about the §
207(1) exemption or its potential impact on Beaucourt’s calculations.
163. On or around March 7, 2011, awgithe pretrial conference, ATBI attempted to submit an
addendum to Beaucourt’s Second SupplementalfEReport, which included application of the
§ 207(l) exemption. This was the first time Beawt's damages calculations made any reference

to the § 207(l) exemption and thest time Beaucourt effectivelizeroed out” Plaintiffs’ damages

for various months based on such exemption.
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164. On March 7, 2011, during the pretrial coafere, the Court prohibited Beaucourt from
supplementing her expert report with the 8§ 20&@dlendum due to untimeliness, unfair prejudice

to Plaintiffs, and the Courtisnwillingness to further delay tridgl. ATBI had more than ample time

and opportunity to develop its defense theorrebits damages calculations, particularly where it
was aware of § 207(i)’s existence when it filedAtswer. ATBI's interjetion of this exemption

into its damages calculations three weeks bef@ienould have prejudicellaintiffs and required

a delay of trial. In addition, the Court had reviewed extensive summary judgment briefing,
conducted ®auberthearing, and expended judicial resou@ismpting to understand Beaucourt’s
current damages calculations, which made no et the 8§ 207(i) exemption. This exemption
was simply never a meaningful part of this laivsutil three weeks before trial. Therefore, the
undesired result of excluding a pled, potentially applicable exemption was necessary in order to
avoid prejudice to Plaintiffs and any further delays in the litigation.

165. Based on these rulings, ATBI was precluded from presenting calculations that included
application of the § 207(i) exption. Neither party submitteproposed findings of fact or
conclusions of law regarding the 8§ 207(i) exemption.

VIIl. Calculations

166. The Court orders ATBI to complete a n&st of damages calculations in accordance with
these Findings of Fact and Conclusions of Lawaluiding a total due for each Plaintiff that includes

liquidated damages.

% The Court also denied ATBI's motion to designate a new expert witness, John
Linkosky (“Linkosky™), for the same reasons of untimeliness and unfair prejudice. Contrary to
ATBI's argument, Plaintiffs’ revisions to dir calculations did not create a new need for
Linkosky’s proposed testimony. Linkosky’s proposed report simply offered further legal
explanation for the proposed damages calcula#dridl had previously explained and presented
through Beaucourt.
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167. ATBI is ordered to provide such calculations to Plaintiffs no later than January 20, 2012.
The parties are ordered to meet and conferdaggany disputes over the mathematical accuracy

of the calculations. ATBI is ordered to fileese calculations with the Court by February 13, 2012

and include an explanation of any unresolved mathematical disputes over such calculations.

168. The Court understands that both parties welyiklispute and object to the Court’s damages
model. However, this post-trial submission is not an opportunity to make any further damages
arguments or to persuade the Court against usirdected model. The Court expects the parties

to reach an agreement as to the accuracy of the calculations made in accordance with the Court’s
model.

169. To assist in such calculations, the Cafférs the following summary of its factual

conclusions for each Plaintiff.

Ashton 60 average weekly hours (reduced from 70 claimed)
Balakas 60 average weekly hours

Cantrell 60 average weekly hours

Carmody 60 average weekly hours

Chancellor 60 average weekly hours (reduced from 80 claimed)
Colvin 57.5 average weekly hours

Ingram 60 average weekly hours

Jones no recovery

Kaiser 62.5 average weekly hours

McCullough 60 average weekly hours

Richardson 60 average weekly hours

Shipley 62 average weekly hours

Still 60 average weekly hours

Thompson 60 average weekly hours (reduced from 70 claimed)
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Bayack 60 average weekly hours (recovery limited to overtime
due for July 1 and 15, 2008 pay perids)

Briscoe no recovery

Fritz no recovery

Howard 50.5 average weekly hours (recovery limited to overtime
due for July 15, 2008 and August 1, 2008 pay periods)

Madden no recovery

Morgan no recovery

Mullen 48 average weekly hours (recovery limited to July 1,
2008 pay period - November 14, 2008 pay period)

Olson 52 average weekly hours (recovery limited to July 1,
2008 pay period - November 14, 2008 pay period)

Phillips no recovery

Rauch 55 average weekly hours (recovery limited to overtime
due for July 1, 2008 pay period - November 15, 2008 pay period)

Stein no recovery

Vaughn 52 average weekly hours

IT IS SO ORDERED this 28th day of December, 2011.

Mm

TERENCE KERN
United States District Judge

34 Unless otherwise noted, the individual Plaintiff is entitled to recover overtime due for
all claimed time periods.
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